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FAIR OR FOUL? THE EUROPEAN ARREST WARRANT 'JUSTICE SANS 

FRONTIER’: AN INSTRUMENT OF USE OPEN TO ABUSE 

                                   
Ian Bailey

*
 

 

A INTRODUCTION 

 
The object of this article is to take an overview of the European Arrest Warrant system,

1
 with 

particular reference to its introduction and application in Ireland and the UK.  This article will 

firstly, consider the gestation of this cross border criminal jurisdiction, which has established an 

area of justice sans frontier.  Secondly, it will focus on the emerging jurisprudence of the Irish 

Supreme and High Courts.  Finally, it while consider the potential for abuse of process with 

reference to a number of case studies. 

 

 

B A LEVIATHAN RISES: JUSTICE SANS FRONTIER - THE GENESIS OF THE 

EUROPEAN ARREST WARRANT 

 

 
1    Extradition – An Historical Perspective 

 
Extradition, as a legal mechanism of a State recovering a wanted individual from another State, 

has existed in differing forms since the time of ancient Greece
2
, and as Forde notes, the term was 

first officially used as an expression of law in a French decret loi in 1791.
3
  Blekxtoon suggests 

the first ever Convention on Extradition was contained in the Preussische Gesetzsammlung of 

1810 between Prussia and Westphalia.
4
  Historically the subjects of extradition tended to be 

political refugees rather than criminals – as was the case of the United Irishman James Napper 

Tandy who was rendered to the British authority by the City of Hamburg in 1799.
5
  The late 18

th
 

and early 19
th

 centuries saw a series of extradition treaties between Britain, the US and France.  

Forde suggests the first modern extradition treaty made was between France and the new state of 

Belgium in 1834; the Webster Ashburton Treaty of 1842 between Britain and the US, the first 

with direct force in Ireland.
6
 

 

                                                           
*
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1
 As based on the Council of the European Union Framework Decision on the European Arrest Warrant and the 

Surrender Procedures between Member States as adopted on June 13
th

 2002 pursuant to title VI of the Treaty of the 
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2
 M Forde Extradition Law in Ireland (3rd edn Thomson Roundhall Dublin 2005) 2. 

3
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4
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5
 R. v Tandy (1800) Howell‟s State Trials 1191. 

6
 Treaty between the United States of America and Her Britannic Majesty Relative to Boundaries, Suppression of 

the Slave-Trade, and Extradition of Criminals. 
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At the turn of the 20
th

 century, Sir Edward Clarke recorded 34 extradition treaties between the 

UK and other countries, and 27 between the US and other states.
7
  European States also had a 

well-developed series of treaties dating from the Treaty of Amiens.
8
  More recently, the 

European Convention on Extradition 1957 established a general obligation on states to extradite 

on request with the exception of their own nationals or for political offences.  The Extradition 

Act 1963 enacted the convention principles with reservations into Irish Law. 

 

The 1970s witnessed an exponential increase in terrorist activity across Europe that lead to the 

European Convention on the Suppression of Terrorism (ECST) removing the political offences 

exception in terrorism cases.  In December that year the French president Valery Giscard 

D‟Estaing announced the plan to create a „European Judicial Space,‟ the object of which was a 

simplified extradition convention with improved procedures of mutual assistance and recognition 

of judicial decisions.
9
  The seeds of what was to become the EAW were sown.   

 

In December 1979, member states meeting in Ireland approved the Dublin Agreement, a 

commitment to bolster the ECST.  In 1982, the French once again pushed matters forward, 

proposing a new extradition convention and the creation of a European Criminal Court.  For 

much of the next ten years, there was little progress in the field of a European criminal 

jurisdiction.  Priority instead was given to the completion of an internal market, a product of 

which was the Schengen Accord, and the abolition of traditional border checks, that culminated 

in the Schengen Convention Implementation Agreement (SCIA) 1990.  An area of justice sans 

frontier had been created, e pluribus unum.   

 

In 1992, the Maastricht Treaty adopted the principle of close co-operation in the field of justice 

and home affairs under the so-called Third Pillar.  Article K2 provided any legislation comply 

with the ECHR, with the ECJ recognised to have interpretive competence in matters arising.  

Title VI of the Amsterdam Treaty
10

 consolidated and confirmed the intention to create a 

community jurisdiction and create a „high level of safety within an area of freedom, security, and 

justice by developing common action among the Member States in the fields of police and 

judicial co-operation in criminal matters.‟
11

 

 

 

In 1995, the Convention on Simplified Extradition Procedures was adopted to allow for the 

speedy hand over of consenting detainees, and the following year, the Convention Relating to 

Extradition addressed issues amongst which included nationality, amnesty, and lapse of time.  In 

December 1998, the Council adopted the Vienna Action Plan setting a two-year target to agree a 

structure based on mutual recognition of judicial systems and judgments. 

 

 
2    The Rationale of the EAW Project 
 

                                                           
7
 E Clarke A Treatise Upon the Law of Extradition (4

th
 edn Stevens and Haynes London 1903). 

8
 Developed in 1802 between the UK, France, Spain and Batavia. 

9
 European Council meeting of December 1977. 

10
 The Treaty on European Union. 

11
 Article 29 (ex K 1). 
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The pre-existing system based on the three European Conventions was a clumsy model that sat 

uneasily on the differing legal structures of the burgeoning European Union.  The EAW project 

had one specific purpose – to increase the efficiency in the extradition process by the accelerated 

rendition of those named in a standardised arrest warrant as either convicted or suspected of 

crime.  As Blekxtoon notes, „rightly so as extradition proceedings based on the European 

Convention had a tendency to take up to a year (in the Netherlands) or even several years (in the 

UK)‟.
12

 

 

The reason for this disparity of procedure was simple.  The Conventions did not contain time 

limits and were ultimately subject to political confirmation.  The Framework proposed to end 

this, Article 17 imposing strict time limits of 10 days in the case of consented extradition and a 

deadline of 60 days in resisted cases, extendable to 90 days in exceptional cases.
13

  The EAW 

procedure is a reform as revolutionary, in its own way, as the introduction of the Guillotine in 

France in 1790; a mechanism allowing the swift and efficient execution of law and speedy 

dispatch of those selected for judicial subjugation.  The question was how was this ambitious and 

all-embracing aspiration for such a criminal jurisdiction to be achieved? 

 

3       The Framework Decision 

 

 
Over two days in October 1999, 15 members of the European Council met in Tampere, Finland 

to debate the Commission‟s proposal to progress the long nurtured aspiration of creating an area 

of enhanced freedom, justice, and security within the EU.
14

.  The Council concluded by calling 

on all Member States to „make the principle of mutual recognition the cornerstone of a true 

European law enforcement area,‟
15

 and in doing so create a pan European Criminal Jurisdiction 

as envisaged by The Third Pillar, with the principle of mutual recognition,
16

 as the foundation 

stone of this novus juris. 

 

 

The Council voted unanimously to initiate a draft legislative Framework intended to implement a 

structure, which would revoke and supersede existing extradition arrangements between Member 

States, which had rested on the Conventions, and Treaties of Public International Law.  This was 

to be achieved by:  

 

„requiring each national judicial authority (the executing authority) to recognise, ipso 

facto, and with the minimal of formalities (emphasis added), requests for surrender of a 

person made by the judicial authority of another member state (the issuing judicial 

authority)‟.
17

 

                                                           
12

 Blekxtoon (n 4) 5. 
13

 European Arrest Warrant Act 2003 ss 15(1) and 16(1). 
14

 In November 1993, the inaugural meeting of the Council of Interior and Justice Ministers identified the need for 

reform and innovation in extradition proceedings. 
15

 See Europa Explanatory Note on EAW available at< www.europa.eu> (9 March 2012).   
16

 Choice was between mutual recognition or harmonisation which was resisted particularly by UK 
17

 See Europa Summary Paper on EAW 

<http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_criminal_matters/l33167

_en.html> (9 March 2012).  

http://www.europa.eu/
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The initiative removed the political factor from the extradition process, recasting member state‟s 

judicial authorities as the principal actors.  It was nothing less than a tectonic shift in the historic 

status quo, based firmly on the sanctity of the sovereign nation states and the principles of pacta 

sunt servanda, and as Walsh points out, necessitated Member States accepting a „major 

encroachment on their traditional sovereign autonomy in matters of international criminal 

cooperation.‟
18

    

 

 

Initially progress was steady but slow; the challenges of drafting a legal instrument of such 

complexity, workable in some twenty different languages, which could be incorporated into 

Common Law and Civil Codes was never going to be easy.  The deadline for implementation 

was agreed on January 1
st
 2004 and following Tampere, the drafters set about designing the 

legislative Framework Document, which was subsequently accepted by the Council meeting in 

Luxembourg on June 13
th

 2002, in accordance with the obligation of the TEU Title V1.  The 

Framework was transposed into Member State law - in Ireland by the European Arrest Warrant 

Act 2003
19

 and in the UK by the Extradition Act 2003. 

 

 
4        A Brave New World

20 
 
By some it was considered an example of European legislative overreaching, by others a long 

overdue and a natural extension of the more effective rule of law shaped for the modernity and 

intended to create a dragnet into which fleeing or cross border criminals could be caught, hauled 

and tried anywhere in the Union.  Thus, creating a common area in which the criminal, convict 

or suspect would find no hiding place or quarter - literally justice sans frontier. 

 

Conway describes the Framework Decision on the EAW and the subsequent adoption by 

member states as „one of the most significant initiatives of the EU to date in criminal matters,‟
21

 

while Monar states the „the agreement on the warrant represented a major breakthrough on the 

principle of mutual recognition in criminal matters.‟
22

 

 

There was some limited criticism of the time scale as Alegre and Leaf pointed out: 

 

„The deadline following 9/11 and the inclusion of the EAW in „The Roadmap on 

Terrorism‟ meant there was no scope for anything approaching serious consideration of 

                                                           
18

 D Walsh, „The European Arrest Warrant and the Development of a European Criminal Space‟. 
19

 Hereinafter the 2003 Act. 
20

A Huxley Brave New World (Chatto and Windus London 1938). 
21

  G Conway „Judicial Interpretation and the Third Pillar – Ireland‟s Acceptance of the European Arrest Warrant 

and the Gozutok and Brugge Case‟ (2005) European Journal of Criminal Law 13/2 255. 
22

 J Monar, „Justice and Home Affairs‟ (2002) Journal of Common Market Studies Annual Review 40 121, 131.  
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the proposal, nor for a measured assessment of its particularly wide ranging 

implications.‟
23

 

 

Although in the public mind the implementation of the EAW may be associated with the 

Extraordinary European Council of 21
st
 September 2001 and the unanimous call for an act of 

European solidarity with the US, the EAW had been gestating slowly and the European political 

machine merely capitalised on the tsunami of emotional repugnance to force the delivery.  

However, this was no ordinary birth of a mewling infant; this child was born fully-grown, 

possessing a full set of teeth and ready for action.  The Framework and subsequent enactments 

set a common standard of Member State law.  Paragraph 5 of the Council of Europe decision 

made clear „traditional relations…should be replaced by a system of free movement of judicial 

decisions in criminal matters, covering both pre sentence and final decisions‟
24

, based on mutual 

recognition. 

 

 

What defines and constitutes a final decision was left unspoken but it would appear from the 

decision of Peart J in a recent judgment that a decision not to prosecute does not amount to a 

final determination.
25

  However, mutual recognition according to Massimo Fichera
26

 applies to 

both final decisions and those prior to or antecedent. 

„as far as the former (decisions prior to or antecedent) are concerned the definition of 

“final decision” has been worked out on the basis of already established texts, as, for 

instance, the provisions of the 1968 Brussels Convention.  A final decision is therefore 

to be intended as an act that resolves a matter with binding effect…such a decision may 

be adopted not only a court but also other organs‟.
27

 

 

 

5         The Concept of Mutual Recognition 

 

The concept of mutual recognition as the foundation was a British suggestion in the UKs 

concluding paper as President of the European Council in 1998 and found favour over the 

concept of complete harmonisation seen as both unrealistic and undesirable
28

.  The JHA Council 

formally adopted it in 2000.
29

  The concept of ’mutual recognition’ as the foundation of the 

EAW is to say that all Member States were to agree to respect and follow judicial decisions or 

requests from each other without the  traditional requirements of inquiry.  

                                                           
23

 S Alegre and M Leaf  „Mutual Recognition in European Judicial Cooperation: A Step Too Far Too Soon? – A 

Case Study: The EAW‟ (2004) EL Rev 10/2 200, 202. This view was reflected in the Minority Opinion of the 

European Parliament on Commission Proposal for Council Framework Decision – A5-0397/2001. 
24

 2002/584/JHA: Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 

procedures between Member States - Statements made by certain Member States on the adoption of the Framework 

Decision. 
25

 See Minister for Justice v Bailey HC wherein one issue was whether a decision by the DPP not to prosecute 

constitutes a final decision as per Eviston. 
26

 M Fichera „The European Arrest Warrant and  the Sovereign State: A Marriage of Convenience?‟ (2009) 

European Law Review 15, 75. 
27

 ibid.  
28

 Presidency Conclusions ( SN 150/1/98 REV 1, 15 ,16, June 1998) 
29

 See „Programme of Measures to Implement the Principle of Mutual Recognition in Criminal Matters‟ adopted by 

JHA on 30
th

 Nov 2000 (2001) OJ C12/10. 



[2012] COLR 

112 
 

 

Tampere provided: 

„enhanced mutual recognition of judicial decisions and judgments and the necessary 

approximation of legislation would facilitate cooperation between authorities and the 

judicial protection of individual rights.  The European Council therefore endorses the 

principle of mutual recognition, which in its view should become the cornerstone of 

both civil and criminal law within the Union.  The principle should apply both to 

judgments and to other decisions of judicial authorities (emphasis added).‟
30

 

 

Tampere provided that  

„the formal extradition procedure should be abolished amongst MS as far as persons are 

concerned who are fleeing from justice after having been finally sentenced, and 

replaced by a simple transfer of such persons, in compliance with Art 6 TEU‟.
31

                                                      

 

The Council Framework document was approved on 13
th

 June 2002 and adopted pursuant to 

Title VI of the TEU and with particular regard to Articles 31 (a) and (b) and Article 34 (2) (b) in 

accordance with Tampere and in particular point 35(above). 

 

The preamble to the Framework noted:  

  

(1) According to Tampere EC and in particular point 35 formal extradition procedures 

should be abolished …in respect of (1) persons fleeing from justice having been finally 

sentenced and (2) extradition proceedings in respect of „persons suspected of having 

committed an offence‟. 

 

The process of fitting a myriad of differing national procedures into the one-size fits all model 

was always going to be fraught with difficulties.  The self-imposed time scale resulting from 

9/11 only exacerbated those difficulties.  As with all law, it comes down to the use of words and 

precision of language.  A victim of the haste was precision of language, emphasised by the loose 

definitions applied to 32 generic offences to be held common to all states.  Farrell and Hanrahan 

submit that while the speed at which the Framework was constructed and approved was 

commendable it „necessarily resulted in a number of errors…and a degree of vagueness which 

might be considered surprising in a formal legal instrument.‟
32

 

 

The Irish Supreme Court launched similar criticisms of the Framework‟s enactment in the 2003 

Act.  In Dundon v Governor of Cloverhill Prison,
33

  Fennelly J stated: 

 

„it has to be acknowledged at once that the legislation presents unusual problems of 

interpretation.  The European Arrest Warrant is a novel instrument… adopted in the 

wake of the devastatingly tragic events of 11
th

 of September 2001.The drafting is 

                                                           
30

 Tampere 33.  
31

 ibid 35.  
32

 R Farrell and A Hanrahan The European Arrest Warrant in Ireland (Clarus Dublin 2011) 8. 
33

 [2006] 1 IR 518. 
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extraordinarily loose and vague particularly in the manner in which offences are 

defined‟.
34

 

 

Murray CJ was similarly critical in referring to „the somewhat vague language and curious 

construction‟
 35

 of the framework. 

 

On September 20th 2001,
36

 the Justice and Home Affairs Council announced its intent to birth 

through the window of opportunity, the EAW gift wrapped in an anti-terrorism package
37

 

requiring agreement by December 6
th

 – coincidentally the anniversary of the last great mainland 

attack on US sovereignty – Pearl Harbour. 

 

As Planchta and Van Ballegooij note, there was a pronounced tension between the Commission 

and Council.  The Council intent on creating urgent positive legislation on one hand, and the 

Committee on Citizens Freedoms, Rights, Justice and Home Affairs and Parliament, intent on 

human rights protections, on the other.
38

 

 
 

The differences were well illustrated with regard to the principles of ne bis in idem, literally „not 

twice for same‟, the approximate equivalent of double jeopardy, which at common law prohibits 

the judged from being tried a second time for the same act.  The draft Framework was silent on 

this and other matters of concern, but due to pressure from Ireland and others, Article 3.2 was 

inserted to provide for mandatory ground of refusal to surrender.
39

  That said Planchta and Van 

Ballegooij are critical of the speed of implementation primarily to meet the need for terrorist 

suspects to be speedily passed from state to state and the failure to provide for procedural 

safeguards and uniformity.
40

 

 

 
Blekxtoon describes the Framework as a „defective instrument‟ produced in four months under 

extreme political pressure that is difficult to apply.  He criticises the failure to include an 

explanatory note of definitions and the „rash abolition of double criminality with regard to poorly 

defined but widely encompassing‟
41

 list of 32 generic categories of offence. 

 

                                                           
34

 ibid 545.  
35

 Minister for Justice, Equality and Law Reform v Ferenca [2008] 4 IR 480. 
36

 Nine days after Ground Zero changed global world politics forever. 
37

 The Combating Terrorism Framework. 
38

 See M Planchta and W Van Ballegooij Handbook on the European Arrest Warrant (TMC Asser Press 2005) 34-

36. 
39

 Article 3: The Judicial Authority of the Member State of execution shall refuse to execute the EAW   „(1) if the 

offence on which the arrest warrant is based is covered by amnesty in the executing MS: (2) if the executing Judicial 

Authority is informed that the requested person has been finally judged by a MS in respect of same acts provided, 

that where there has been sentence, the sentence has been served or is currently being served or may no longer be 

executed under the law of the sentencing MS: (3) if the person who is the subject of the EAW may not, owing to his 

age, be held criminally responsible for the acts on which the arrest warrant is based under the law of the executing 

state‟.  
40

 Farrell and Hanrahan (n 32) 37. 
41

 Article 29(n 11) 6. 



[2012] COLR 

114 
 

The creation of a common judicial space with common laws is clearly of great significance and 

importance with far reaching ramifications.  The rationale of the EAW as an efficient means to 

an end is irresistible provided safeguards are in place to protect rights and prevent abuse.  The 

pre adoption process was unduly accelerated by the events of 9/11 and shaped not so much by 

necessity of detailed debate on protections but the exegeses of the circumstance.  The creation of 

this „brave new world‟ with its common criminal space, is driven not by the traditional 

safeguards of common law due process, but a modernistic approach to law as a tool of efficiency, 

even if that efficiency is achieved at the cost of the erosion of human rights safeguards premised 

on the questionable precepts of mutual recognition, mutual confidence and good faith.  

 
 

C EMERGING STRANDS OF JURISPRUDENCE 
 

Since the 2003 Act came into force, more than 300 surrenders have been sanctioned by the High 

Court and the Supreme Court.  Two clear patterns emerge from a study of case law: firstly, 

respondents rarely succeed in opposing extradition and secondly where they have succeeded in 

the High Court the Supreme Court has shown an almost mechanical tendency to overrule the 

lower court.  The State, it would appear, operates a policy of automatically appealing any 

decision refusing surrender and in the majority of cases; the Supreme Court would appear as a 

matter of judicial policy to find a way of interpreting the law to find in favour of the State. 

 

Clearly, a new law with the wide scope of the EAW combined with Constitutional and 

Convention guarantees of rights as enshrined in the ECHR Act 2003,
42

 created a fertile new legal 

ground which would necessitate entirely novel strands of jurisprudence.  From the inception of 

the 2003 Act there has been one man at the helm of this new jurisprudence, Mr Justice Michael 

Peart,
43

 who as exclusive High Court Judge with EAW jurisdiction, has shaped domestic legal 

interpretation of an area of law that was bound to raise novel and significant issues. 

 

 

Section 37 of the 2003 Act provides (1) A person shall not be surrendered if (a) his or her 

surrender would be incompatible with the State‟s obligations under (i) the  Convention or (ii) the 

protocols and (b) surrender would constitute a contravention of any provision of the Constitution.  

The use of the word shall indicates it was clearly intended that this section act as an absolute 

prohibition on surrender in any circumstances where either Convention or Constitution rights 

may be shown to be an issue – however in a series of decisions, based on Convention and 

Constitution arguments, (considered below), the Supreme Court has steadfastly appeared to 

ignore the literal interpretation  and legally binding obligations of the section, instead deferring 

to Recital 10 of the Framework and placing unquestioning store on the high level of confidence 

between Member States. 

As Hanrahan and Farrell note: 

„it is somewhat ironic that the courts have taken a much less active role in relation to the 

protection of the requested person‟s rights under the 2003 Act which … mandates the 

                                                           
42

 In particular Article 5 and Article 6; the „Right to Liberty and Security‟, and „The Right to a Fair Trial within a 

reasonable time‟, respectively.  
43

 Peart J retired as EAW Justice  in December 2010 and was replaced by Edwards J. 



[2012] COLR 

115 
 

courts to refuse surrender where there is a real concern that fundamental rights may be 

infringed as a result of surrender.‟
44

 

 

The leading case on the issue of where questions relating to fundamental Constitution or 

Convention rights should be addressed and argued, be it in Ireland, the executing state, or 

following extradition in the requesting state, is Minister of Justice v Stapleton.
45

At first instance 

Peart J refused surrender to the UK requesting authority on the grounds of prejudice and 

detriment by delay – the alleged VAT fraud offences having occurred between 24 and 29 years 

before the application. 

In Stapleton Peart J held: 

„if the respondent enjoys a Convention and Constitution right to a trial of offences with 

which he is charged within a reasonable time, that is a right he is entitled to invoke and 

have protected on the first occasion on which it becomes relevant for argument and it is 

not a matter to be postponed so that it can be ventilated at some date in the future, in 

another country…after the respondent has been returned in custody to that place.‟
46

  
          

 

The State appealed, inter alia, on the grounds that issues relating to prejudice or detriment 

caused by the effluxion of time were matters to be considered by the requesting State, not by the 

executing State, and that furthermore the respondent had himself been responsible for much of  

the delay by moving first to Spain and then to Ireland. Stapleton‟s counsel argued a fair trial after 

such protracted delay would be impossible, particularly as three prospective defence witnesses 

had died, and as such the onus was on the Irish courts to uphold his rights.  On appeal both Peart 

J‟s judgment and the submissions of Stapleton‟s counsel found short shrift.  In a complete volte 

face the Supreme Court, in what it is submitted appears to be a considered and deliberate 

abrogation of the mandate of  legislative obligation to uphold Constitutional and Convention 

rights, overturned the High Court ruling in favour of the State and sanctioned the extradition. 

 

Fennelly J relying in part on a then recent SC judgment in Minister for Justice v Brennan,
47

 

stated: 

„I cannot see that any of the differences discerned by the trial judge between the right to 

seek prohibition of trial in English courts and our own could amount to the 

establishment of infringement of a right to fair trial or fair procedures, by reference to 

the Convention or the Constitution. They certainly do not amount, to repeat the words of 

Murray C.J to have “clearly established a fundamental defect in the system of justice of 

the requesting state”.‟
48

 

 

Moreover, said Fennelly J, „on the facts of the case it is demonstrably more efficient and more 

convenient that those matters be debated before the courts of the country where the respondent is 

to be tried‟.
49

More convenient, indeed, for a Supreme Court that can neatly sidestep it‟s 

obligated and mandated duty – hardly more convenient for the subject of the surrender order. 

                                                           
44

 Farrell & Hanrahan 238. 
45

 The Minister for Justice v Robert Francis Stapleton [2007] IESC 30 IR 669 (Stapleton). 
46

 Minister for Justice v Stapleton [2006] 3 IR 26 40, 49 and 50. 
47

[2007] 3 IR 732 [743] (Brennan).  This decision was handed down after the High Court judgment in Stapleton. 
48

 [2007] IESC 30 691. 
49

 ibid 692. 
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When Judges make decisions based on criteria of mere convenience rather than rational legal 

theory and argument it might well appear that the safeguards of the due process model are being 

sacrificed for expediency.  Fennelly J‟s dicta in Stapleton appears at odds with extra judicial 

comments he made subsequently and considered below.  

 

In Brennan, the Supreme Court rejected points of objection based on Art 38 of the Constitution 

in relation to a UK warrant charging the respondent with unlawfully escaping detention.  Murray 

CJ held due process rights in Article 38 - the trial of offences – could not be relied upon by the 

respondent in the context of Section 37 of the 2003 Act.
50

 

 

„the effect of such an argument is that an order for surrender under the Act of 

2003…ought to be refused if the manner in which a trial in the requesting State does not 

conform to the exigencies of our Constitution…if that were the intent of the Framework 

Decision and other countries applied such a test, few, if any, would extradite to this 

country.‟
51

  

 

Section 37 of the 2003 Act reflects Art 1.3 of the Framework that provides nothing in the 

Framework effects the duty of member States to respect the fundamental rights and legal 

principles as enshrined in Article 6 of the TEU.  In addition, Recital 12 (added at Ireland‟s 

insistence) of the preamble states the Framework „respects fundamental rights and observes by 

Article 6 of the TEU.‟  Article 6 is the declaration that the Union is founded upon principles of 

liberty, democracy and human rights and fundamental freedoms as guaranteed by the Convention 

based on the principle of subsidiarity.  What follows is an analysis of a case law where rights 

based points of objection have been raised under various headings. 

 

 
1    The Right to Fair Trial 

 
In judgments concerning objections on the grounds of the impossibility of fair trial the High 

Court has made it clear it is not an objection to stand in the way of surrender.  In MJELR v 

Micheal Gerard Ward
52

 Peart J rejected the contention put forward on the basis the respondent 

was a member of the travelling community and was as such severely disadvantage in facing trial 

in the UK.  

 

Similarly in MJELR v Koncis,
53

 concerning a Latvian request on robbery charges the objections 

were rejected on grounds the respondent had failed to adduce sufficient evidence, the court 

stating there was a high level of confidence between the courts of member States. The Supreme 

Court subsequently rejected fair trial objections in MJELR v Putta and Sulej
54

relating to a Czech 

warrant the respondents alleging widespread corruption within the legal system an issue rejected 

out of hand.  

                                                           
50

 The comments of both Murray C.J and Fennelly J would appear to fit with Packer‟s Crime Control Model as 

referenced above. 
51

 Brennan (n 47) 743. 
52

 Irish High Court 4 July 2006.  
53

 [2006] IEHC 379. 
54

 [2008] IESC 30. 
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The issue of the right to a fair trial also arose in Bailey wherein the respondent, sought by French 

authorities, submitted such fair trial was impossible in circumstances where the warrant for 

murder rested on statements, made under duress and threat by members of AGS, and which had 

been subsequently withdrawn by the witness and rejected by the Irish prosecuting authority, the 

DPP. 

 

Despite the fact that under French Criminal law the retracted statements still stood as evidence 

that could be adduced at both pre charge trial and the trial proper Peart J found this was not a 

ground to refuse surrender.  The Court, said Peart J, would require „cogent and compelling 

evidence‟ to extend the courts protection on this issue.
55

 

 

 

2    Right to Life and Bodily Integrity 

 

In MJELR v SMR
56

 Peart J accepted argument concerning a danger to health, refusing surrender 

after hearing medical evidence of respondent‟s risk of potentially terminal acute coronary disease 

if exposed to the level of stress which surrender would undoubtedly amount to. The State 

appealed and the Supreme Court overruled the High Court on the grounds the evidence relied on 

did not amount to grounds to refuse surrender. 

 

 

3    Delay 

 

As already noted in Stapleton, delay even of nearly thirty years will not be considered a bar to 

extradition from Ireland.  Peart J rejected a delay of ten years coupled with medical evidence that 

the respondent was suffering from a liver condition in MJELR v Devlin.
57

  Delay failed as a bar 

on surrender in two earlier cases of MJELR v Draisey
58

and MJELR v Krasnovas
59

 wherein 

delays of five and eight years respectively between the alleged offence and the service of a 

warrant were rejected as points of objection. 

 

 

4    The Right to Family Life 

 

Arguments that extradition should be refused on grounds of breaching Article 8 of the 

Convention and the right to family life were rejected out of hand by the Supreme Court in 

MJELR v Gheorghe
60

 on the grounds that any judicial process is likely to cause the respondent‟s 

family life to suffer. 

 

5    Legitimate Expectation 
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Although the Doctrine of Legitimate Expectation , may in certain circumstances act as a bar to 

surrender, the Supreme Court in MJELR v Johnson
61

 rejected it as a ground stating any 

expectation not to be prosecuted must be reasonable. 

 

 

6    Pre Charge Questioning 

 

In its first judgment of 2011, MJELR v Olsson,
62

 the Supreme Court upheld a High Court ruling 

ordering the surrender of the Swedish respondent requested by his native state in relation to 

alleged robbery and arson offences in Sweden. Although not charged, and in effect requested for 

pre charge questioning, which might be reasonable understood to correspond to the 2003 Act 

prohibition on surrender for investigate purposes, the Supreme Court granted the request. The 

warrant had specified Olsson „be arrested and surrendered for the purposes of conducting a 

prosecution.‟
63

 

 

O‟Donnell J held:  

 

One thing which can be said with assurance is that the Act does not intend words such 

as „charge‟ and „prosecution‟ should only be understood  as meaning a charge or 

prosecution as in the Irish criminal justice system. The Act establishes a procedure for 

reciprocal execution of warrants with legal systems, almost all of which differ in some 

ways; even at times significantly, from that of this jurisdiction.
64

 

 

A similar issue arose in the case of Bailey in which case Peart J, invited further submissions in 

relation to Olsson on which he relied in his decision to authorise surrender.
65

Despite his views 

expressed judicially in Stapleton Fennelly J, subsequently speaking extra judicially, expressed 

concerns „… which arise from the imperfections of the Third Pillar‟.
66 

He submitted three criteria 

for critical assessment of the EAW: legality, effectiveness, and fundamental rights.  

The principle objective of the Framework had been the effective pursuit of fugitives the rights 

issue was an afterthought, only added on advice, to „make a perfunctory genuflection in the 

direction of respect for fundamental rights‟.
67

 

 

It was  
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„Impossible, on consideration of the structure of the Treaty on European  Union  and the 

articles of Title V1…to avoid the impression member States were determined to clip the 

wings of  Community institutions , not least the Court of Justice‟
68

 

 

 said Mr Justice Fennelly who identified  „examples of imperfections‟.
69

 

 

These imperfections included the reduced role of the European Parliament in the legislative 

process, the absence of any right for individuals to seek annulment of an EAW procedure, the 

absence of Commission powers to bring infringement actions and the absence of any binding 

provisions conferring interpretive powers to the ECJ   

 

As has been noted, there would appear to be a serious and worrying disconnect between the 

mandatory rights guarantees in the 2003 Act and the interpretation of Article 37. The failure of 

the legislators to include the optional referral of matters to the European Court of Justice is a 

further flaw as acknowledge both judicially and extra judicially by members of the Supreme 

Court.  The rushed through Framework, acknowledged as an „imperfect instrument‟, seems to 

have been enacted in such a way as to allow the Supreme Court excessive scope.  

 

Another major failing, highlighted by Fennelly, is the absence of any means of challenging a 

warrant, which even if rejected in the requesting State exposes the subject to re-arrest should 

they enter another Schengen State.  The Schengen Information Network continues to record them 

as a wanted individual and automatically alerts a national police force who has no option other 

than to re arrest the individual should they enter its territory, as occurred in the case of UK 

citizen Deborah Dark, considered below. 

 
 

D  FAIR OR FOUL?  AN INSTRUMENT OF USE OPEN TO ABUSE? 

 

 
Next is considered the potential for injustice and possible abuse of this pan European jurisdiction 

based, not on traditional common law rules of evidence and the protections of  due process , but 

the fast track efficient criminal control model as identified by Packer.  It considers the rapidly 

increasing use of the EAW in Ireland  and  the  UK  and  a  number  of  cases  of  apparent  

injustice  and disproportionality but it begins with a question: Are Mutual Recognition and 

Mutual Confidence a sufficient legum terra firma?   

 

The operation of the EAW system is predicated on the acceptance that States will recognise the 

judicial processes and procedures of the other State as equivalent to those of their own sovereign 

domestic systems.  The EAW is premised on the joint presumptions of mutual recognition and 

mutual confidence, which are reliant on the further presumption that all dealings of State actors 

are in good faith.  No system is perfect.  The EAW system
70

 is based on the Framework 

variously described as imperfect and vague.  At the same time safeguards certainly available 
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under the domestic common law of Ireland and the UK are neatly dispensed with and avoided.
71

 

As Walsh points out
72

  the procedure requires a State‟s „prosecutorial and judicial authorities to 

cooperate directly with each other on the basis of legal obligation, mutual recognition, and 

mutual confidence‟.
73

  He suggests that while:  

 

[t]he EAW offers the prospect of a substantial boost to the capacity of law enforcement 

authorities to combat crime across internal EU borders. Equally, however, it offers 

scope for dysfunction and miscarriages of justice and risks a deterioration of confidence 

in the cross border and European aspects of domestic criminal justice.
 74

 

 

It is submitted that such scope for potential miscarriage of justice is created by the removal of 

any necessity, requirement or right of an executing State to inquire into the facts, circumstance or 

substance of the accusations outlined in the standardized warrant.  If all the requisite boxes have 

been ticked and filled the contents and facts are accepted.  This supports Packer‟s proposition 

that the Criminal Control Model presupposes the guilt of the requested/accused person without 

the necessity to prove or produce evidence.  For instance there is no requirement to produce a 

Book of Evidence as would be necessary in Ireland to move the case from the investigative/post 

charge stage to the prosecution phase.  The UK EAW Campaign NGO, Fair Trial International 

has described this approach as a „no questions asked extradition regime‟.
75

  The NGO in their 

submissions to UK governments EAW review body highlight the potential dangers of the basis 

of the EU‟s policy: 

 

[T]he mutual recognition concept underpinning the EAW is predicated on the 

assumption of mutual trust in the criminal justice systems of our EU neighbours. 

However, given the unacceptable differences in protection for defence rights across the 

EU there is not a sound basis for such trust…we are still a long way from an EU where 

every Member State offers sufficient fundamental rights protections for suspects and 

defendants.
76

   

 

Concern in the UK over the increasing use of the EAW has also ignited the press and media.
77

  

„Concern over Unfair European Arrest Warrant as Cases Rise by 50% in a Year‟, continued the 

article by Andrew Gilligan, part of a ST Campaign run under the banner „European Justice on 

Trial‟, highlighting the expediential growth in what it described as „No Evidence Needed 

Extraditions‟.
78
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In the UK the central authority processed 1,032 extradition requests in the 12 months to April 

2010 compared to 638 in the previous 12 months – an average of three cases a day. In Ireland a 

record 326 warrants were received in 2009, of which the majority, 178, emanated from Poland, 

39 from Lithuania and 38 from the UK For the same period there were 69 completed surrenders 

(UK 21,Poland 20 and Lithuania 13) down from a high of 73 in 2008, bringing the total number 

of surrenders from Ireland to 263 since the Act came into force while a total of 122 persons have 

been surrendered to the state.
79

  The figures for both UK and Ireland indicate the increasing 

willingness of MS central authorities to use the EAW system.  Walsh notes that after an initial 

period of caution Irish courts „have displayed a surprising willingness to endorse at face value 

the procedures and human rights standards of other MS as equivalent of Irish constitution and 

due process norms‟.
80

  Ireland, says Walsh, had initially adopted a de minimus approach where 

the Framework allowed scope for discretion availing of every possible exception thus allowing 

Irish Courts maximum scope for its own jurisprudential application. 

 

Dual criminality (with the exception of the 32 generic categories of the framework) was opted 

for along with the rule on speciality (trial only on charges in the warrant and no extradition to 

third countries).  Surrender was prohibited in certain situations where it could be shown a breach 

of fundamental rights might occur.  Other grounds for refusal were breaches of Constitutional 

rights and the prohibition on double jeopardy – ne bis in idem where a final determination 

occurred nolli prosequi , decision not to prosecute or acquittal. 

 

At the same time as the expediential rise in the application of the EAW procedure a number of 

legislative amendments to the 2003 Act introduced by the Criminal Justice (Terrorist Offences) 

Act 2005 (the 2005 Act) and the Criminal Justice (Miscellaneous Provisions) Act 2009 (the 2009 

Act) have substantially weakened the position of the subject of a warrant and reduced the scope 

of legitimate points of objection.  

 

The 2005 Act repeals requirements for written undertakings from requesting States and the 

provision of s 42 (c) of the 2003 Act, that surrender will not be made where a decision not to 

prosecute by the DPP or AG has been made. Part 2 of the 2009 Act repeals the grounds for 

refusal based on errors on the face of warrant or technical defects, s 19 repeals effluxion of time 

as legitimate reason for refusal while s 12 (f) narrows the locus standi of appellants by imposing 

substantive limitations on grounds for appealing an order to the Supreme Court. Under s 16 (f) of 

2003 Act the respondent had the right of appeal to the Supreme Court on a general ground of a 

point of law.  

 

Section 12 (f) of the 2009 Act restricts appeals to „points of law of exceptional public 

importance‟ which now have to be certified by the same High Court and Judge that made the 

order in the first place – with no further appeal against a decision to refuse. This aspect of the 

legislation raises a number of issues. In the first place it is the same Judge that granted the 

surrender order who is required to certify the appeal. This aspect alone raises serious questions 

concerning fairness of procedure and potential bias. Secondly the State are entitled to object to 

the request for an appeal and submit arguments against the respondent (as in Bailey) and thirdly 
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should the Judge refuse to certify an appeal on the grounds of an issue of exceptional public 

importance there is no legislative right to appeal that refusal to the Supreme Court .  

It is arguable this lack of appeal against the refusal to grant a certificate is in itself 

unconstitutional and may well become the subject of a challenge in the near future. 

 

 

E    CASE STUDIES HIGHLIGHTING POTENTIAL ABUSE AND INJUSTICE 

 

 

1        Andrew Symeou 

 

The issues raised regarding the right of a subject to challenge the factual validity of the details 

contained in the warrant supporting their requested surrender is well highlighted by the UK case 

of Symeou v Greece
81

  The issue therein being whether the jurisdiction of the requested 

surrendering state, the UK, extended to the consideration of misconduct or bad faith by the 

police of the requesting state, Greece, in the investigative or pre-trail phase.  Greek police 

identified the respondent, a 20-year-old British student on holiday in Greece, as the individual 

they determined responsible for the death of another holidaymaker from Wales on a charge 

equivalent to manslaughter.  Five other holidaying British witnesses claimed they had been 

forced to change original statements to inculpate Symeou; while other witnesses testified he was 

elsewhere at the time of the incident.  A further two witnesses told the original hearing, which 

refused to grant extradition, they had been physically intimidated into making false implicating 

statements, and a separate Welsh inquest heard from the five witnesses how they were coerced 

into making false statements they had since retracted.  

 

In July 2009, despite the wealth of evidence to support alleged corruption and resultant abuse of 

process, the Queen‟s Bench Division, on appeal by the Greek Public Prosecutors, overturned the 

decision to refuse surrender.  Symeou was rendered to the Greeks and finally acquitted in June 

2011 but not before he was, according to his lawyers, subjected to degrading and inhuman 

conditions on remand leading to physical and mental debilitation. 

 

In what would appear to be harsh interpretation of the relevant UK provisions under Section 26 

of the Extradition Act 2003, Ounsley J stated, in rejecting the contention that extradition could 

be refused on the grounds of prima facie corruption and abuse of process: 

 

[t]he jurisdiction of the requested State did not extend to the consideration of 

misconduct or bad faith by the police of the requesting state in the investigation of the 

case or preparation of evidence for trial.
82

 

 

This case raises serious issues and begs the question how would Irish Courts react to similar 

facts, if the accused were an Irish citizen or resident.  It is arguable that Constitutional rights may 

have triumphed but this was not the case in Stapleton. 
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2      Deborah Dark 

 
A case highlighted by Fair Trial International in its submission was that of Deborah Dark the 

facts of which well illustrates Fennelly J‟s criticism of the lack of a means of challenging an 

EAW.  In 1989 Ms Dark was arrested in France on drug related offences, charged, tried, and 

acquitted.  Ms Dark returned to the UK oblivious of the fact the prosecution subsequently 

appealed and gained a conviction in absentia with a six-year sentence of imprisonment.  In 2005, 

16 years after the conviction, the French prosecuting authority issue an EAW unbeknown to Ms. 

Dark who in 2007 while on holiday in Turkey was arrested at gunpoint and detained before 

release without explanation.  

 

On her return to the UK, she made inquiry and was informed she was not the subject of a warrant 

and in that belief travelled to Spain in 2008 where on attempting to leave she was once again 

arrested and detained for one month before a Spanish Court rejected her surrender to France on 

the grounds of unreasonable delay.  On her return to the UK, Ms Dark was arrested for a third 

time at Gatwick, as the EAW remained live on the Schengen Information Network.  In April 

2009, magistrates refused to grant the surrender on grounds of delay.  In May 2010, due to the 

intervention of Fair Trial International, French authorities finally agreed to withdraw the warrant.  

The above case well illustrates the necessary creation of a mechanism allowing a subject of a 

EAW to challenge its issue without running the risk of repeated arrest.  

 

 

3    Jacek Jaskloski 

 

Jacek Jaskloski , a Polish school teacher living in the UK is the subject of an EAW request  from 

Poland on charges of theft.  In 2000 while living in Poland Mr Jaskloski became overdrawn 

without an authority.  He then lost his job due to illness and fell behind with repayments. The 

bank debt was subsequently repaid in full in circumstances where the bank reposed and sold the 

his property for a sum substantially in excess of the debt. In 2004 he and his family moved to 

Bristol where in 2010 he was arrested on a Polish warrant for theft – it being a criminal offence 

in Poland to exceed a borrowing limit. In April 2011 Westminister magistrates Court, London, 

rejected the application for surrender although Mr Jaskloski still faces arrest if he leaves the UK.  

 

This illustrates the considerable scope for abuse and potential injustice.  A major gap in rights 

protections in Ireland has been achieved by the amendments to the 2003 Act by both the 2005 

and 2009 Acts, which have considerably weakened a subject‟s position, and deliberately 

narrowed the grounds for appealing an order of surrender.  The deliberate exclusion of an appeal 

against a decision to refuse appeal is an offence to constitutional fair procedure and should be 

remedied by the legislature immediately.  Furthermore, where the subject of a warrant raises 

issues concerning the factual evidence cited in the warrant, the accused must be allowed vent 

such matters in the executing state.  Otherwise, the EAW system and common criminal space 

will become an area of potential injustice where States can be confident their judicial dictats will 

trump individual rights protections even in cases where the evidence relied on is either highly 

questionably or false.    
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E  CONCLUSION 

 

The adoption of the Framework and subsequent enactments into State legislation has locked the 

horns of the two giant beasts of Western jurisprudence.  On one hand, those of the common law 

due process model posited on the presumption of innocence, and on the other, Packer‟s Crime 

Control Civil Code model based on the presumption of guilt where the accused may be required 

to prove their innocence.  As can be seen
83

, it would appear that, despite the inclusion of 

safeguards in the Framework, there is a wide scope for potential abuse and injustice.  The 

acceptance of the Rule of Law would dictate a common area of criminality and the application of 

justice san frontier.  However, the creation of the Framework and the subsequent adoption of the 

EAW system is a mechanism of Draconian scope.  The acceptance of the basis of mutual 

recognition, mutual confidence, and good faith as the foundation of the EAW requires a very 

high degree of trust on an intergovernmental level that precludes a State from questioning 

another about their criminal justice system and procedures.  It is in effect a form of „gentleman‟s 

agreement‟.  

 

It is submitted that a system of criminal justice dependant on so many irrebuttable presumptions 

is not grounded on a sufficiently sure legum terra firma.  The system has the general effect of 

reducing judicial scrutiny.  It is further submitted that too much deference and trust has been 

accorded to States, all governed by the necessities of short-term political expediency, and that the 

principles and safeguards of due process have been sacrificed to policy.  The Law is supposed to 

be about justice but the acceptance of the EAW is a matter of policy; not the policy of a due 

process model, but Packer‟s „criminal control model‟, which is prepared to surrender traditional 

Common Law protections in favour of efficiency and even „convenience‟. 

 

 

Further, the decision by the Irish Government not to avail of the ECJ interpretive procedure is 

lamentable.  The inclusion of such a mechanism by the Council was clearly intended as a 

potential safeguard against unjust decisions.  By failing to embrace the possibility of reference, 

the Irish decision has robbed those fighting surrender of a potential safeguards, while at the same 

time denying Irish Courts the opportunity of developed a truly European jurisprudence.  A 

potentially unjust situation arises in Irish law where the decision on whether to allow an appeal 

to the Supreme Court against an order to surrender rests with the same judge that made the order, 

raising a conflict of interest issue.  Furthermore, it is submitted the failure of the legislators to 

provide for an appeal against an order refusing a certificate on the grounds of exceptional public 

importance is unconstitutional and open to challenge.  Whatever safeguards intended by the 

Framework and the 2003 Act appear to have failed to impose sufficiently precise and effective 

legislation.  This has allowed the Supreme Court to act like Pilot by choosing to wash their hands 

of matters relating to Constitution and Convention points of objection.  As noted in the UK the 

Courts have refused to entertain arguments based on alleged corruption and possible conspiracy 

to pervert the course of justice.
84

  It is submitted that this shortcoming should be rectified by 

amendment of the Framework requiring States to affect domestic legislation allowing 

respondents in executing states the scrutiny of evidence in cases where it can be shown there is 

reasonable reason to doubt the basis and substance of the warrant.  Finally, although EAW is of 
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undoubted use in the fight against terrorism, international, and domestic crime, there needs to 

complete review at both European and national levels with particular opinion and contribution 

from a wide range of voices including members of the judiciary, legislators, academics, and 

NGOs.  

 

The present position places far too much weight on mutual trust, recognition, and confidence; 

and denies the respondent fully effective protections particularly where issues relating to the 

validity of evidence are in question.  As Walsh suggests, as presently formed, the system offers 

scope for dysfunction and injustice.  Without reform, the system has the potential to create a 

common area not of justice sans frontier, but injustice sans frontier. 


