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the In Camera Rule 
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The Rule Introduced 

In the Republic of Ireland, justice is administered in public.1 

This means that any person, whether they have a special 

interest in the case or not, can observe from the public gallery 

at every step of the process. As a result the Irish justice 

system is essentially transparent and open to public scrutiny 

and criticism: this shows the public that their interests in 

having fair judicial process are being served by an 

independent and reasonable judiciary. 

Fundamental concepts of man’s inalienable right to justice 

in a democratic society underpin the jurisprudential basis 

for this provision, and it is only with the utmost recalcitrance 

that either the judiciary or legislature would dare to impugn 

it. Family law cases are, however, shrouded in mystery2 

adding to the already onerous trauma that litigants bear. The 

reason for this is the in camera rule, which states that certain 

types of cases cannot be heard in public. 

While the ideas of upholding societal mores and the 

institution of the family also receive constitutional 

protection,3 and thus a measure of flexibility in practice and 

procedure is inevitable in certain circumstances, the in 

camera rule as it has been operated simply goes too far. As 

Flockton4 notes, it has become the “sacred cow” of Irish 

family law at the expense of the fully fair administration of 

justice, as justice plainly cannot be seen to be done. Thus, a 

rethink has proven essential. The Law Reform Commission5 

and Courts Commission Working Group6 have touched on 

the issue and perceive certain problems. International case 

law points to problems not hitherto considered relevant in 

Ireland. As academics, practitioners, and—crucially from the 

perspective of political impetus—the public at large became 

increasingly concerned about the all-encompassing rubric 

of the rule, its reform made its way onto the Programme for 
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Government of the Fianna Fáil-Progressive Democrats 

coalition government after being returned to power in 2002. 

It rapidly became part of a radical reform of the private law 

sphere, and as a result, the Civil Liability and Courts Act was 

passed in July 2004. Among the reform of limitation periods, 

the appropriation of funds of suitors and interest on costs, 

s.40 of the Act effected a partial rethink of the in camera 

rule.7 

Two specific areas to which the rule pertains pose 

peculiarly difficult problems: first, the rules regarding the 

reporting and publishing of cases—though amended—are 

not very clear; secondly, the issue of who attends family law 

cases must be addressed more cogently, especially with an 

eye to dealing with the relatively new area of the McKenzie 

Friend. This must be done so as to make access to justice 

more attainable for a larger sector of Irish society and to bring 

Ireland in line with international experience and jurisprudence. 

Deafening Silence—The Rule Distilled 

The in camera rule made its first appearance in the Emergency 

Powers Act 19398 to deal with the potential security threat of 

the IRA during World War II.9 Later, as family law began to 

take on a greater importance, s.45 of the Courts (Supplemental 

Provisions) Act 1961 provided that “justice shall be 

administered otherwise than in public in…matrimonial 

matters…and minor matters”. Many family law statutes 

contain some provision deeming that all cases brought under 

it must be heard in private, for example the Family Law 

(Divorce) Act 1996,10 the Domestic Violence Act 1996,11 and 

the Child Care Act 1991.12 Shatter has noted the myriad of 

phrases used to denote the private nature of proceedings, 

with “in camera”, “in chambers”, and “otherwise than in 

public” being used interchangeably.13 

The problem has always been one of practice and 

procedure and not of law, so a major discrepancy exists 

between the law in statute and the law as applied in court.14 

In law, judges have always had a wide discretion to allow 

people to observe proceedings, yet in family law cases, where 
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phrases such as “otherwise than in public” allowed for wide 

judicial discretion, the rule has operated in practice to exclude 

all except the parties and their legal representatives. So in 

essence, the rule was effectively a ban on identifying the 

parties, a ban on disclosure of documents used in any 

proceedings to which the rule applies, a ban on attendance 

in court by anyone other than those embroiled in the case, 

and an effective ban on reporting and publishing of 

judgments handed down. 

The net result of this was a certain mystique surrounding 

family law issues. This led to a lack of certainty regarding the 

potential outcome of a pending case for those involved. If 

few reported cases exist, one can have little idea of what 

factors may influence a judge. This in turn led to claims of 

judicial arbitrariness, as one cannot see that a judge is 

deciding a case in line with established precedent. Thus 

judges, legal professionals and expert witnesses in the trial 

all escape valuable scrutiny, which unfortunately, but 

somewhat inevitably, led to low levels of confidence in the 

system among those who seek to gain access to it.15 The 

overly strict interpretation of the law— which many see as 

blocking the fair and open administration of justice—has 

acted as a Damocles’ Sword. The ironically public atmosphere 

within which reform was initiated necessitates that reform 

must be perfectly effective if it is to escape criticism. However, 

this is impossible on an examination of the new scheme. 

While meritorious provisions exist, including the easing of 

restrictions on the use of materials used during family cases 

in other cases, and the ban on McKenzie Friends being lifted, 

they coexist with obvious faults. When s.40(2) outlines the 

Acts within the reforming statue’s bailiwick, one immediately 

notices that the Guardianship of Infants Act 1964, the Child 

Care Act 1991, the Child Abduction and Enforcement of 

11 Irish Journal of Family Law [2005] 1 I.J.F.L. 

Custody Orders Act 1991, and the Adoption Acts are missing. 

When s.40(3) allows the “publication of a report of 

proceedings” it fails to define a report and who may report 

on the case. So we must look at the aspects of reporting 
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which still cause difficulty. The issue of the McKenzie Friend 

must be examined because despite this important change, a 

thorough examination of our representation system is needed 

so as to vindicate the right of access to justice. 

The Reporting Conundrum – Irish and International 

Perspectives 

The predominating philosophies underlying the rationale for 

public reporting of judgments have ebbed and flowed in 

response to changing societal norms and paternalistic 

concerns. During the nineteenth century, family law cases in 

England were held in open court.16 As Mostyn points out, 

Jeremy Bentham emphatically asserted that publicity 

operates to scupper “judicial injustice”. Indeed, he went so 

far as to say: 

“Where there is no publicity, there is no justice. 

Publicity is the very soul of justice. It is the keenest 

spur to exertion and surest of all guards against 

improbity. It keeps the judge himself while trying under 

trial”. 

In Scott v Scott17 Lord Shaw of Dunfermline was particularly 

vitriolic towards secrecy, stating that public hearings were a 

constitutional right and that 

“[t]o remit the maintenance of a constitutional right to 

the region of judicial discretion is to shift the 

foundation of freedom from the rock to the sand”. 

Today, the need for sensitivity in family proceedings is seen 

to override the need for public scrutiny. However, as Hewson18 

surmises, public scrutiny can be an aid to more sensitive 

handling of cases. In advocating the reform of the rule, she 

posits that more publicity would discourage unreasonable 

contentions by the parties. Also, expert testimony would be 

subject to public discussion—an issue in MP v AP.19 She 

asserts that the public would be aware of what “practical 

misconduct” by parents warrants intervention by social 

services, and, indeed, the efficacy of those services could 

be examined publicly—of particular importance after the 

Victoria Climbié case20 in England. The new statutory 
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provisions need to be tested for compliance with our current 

attitudes to reporting. Certainly the idea of more judgments 

being made available is in line with views expressed by the 

legal profession and groups and individuals with an interest 

in family law. However, what will happen once the doors of 

the family courts are opened to transparency remains to be 

seen, especially considering that the new provisions do not 

define a report. The issue of who may report on the case is 

not addressed either, meaning that while various law reports 

may be able to publish the court’s decision, we do not know 

whether TV, radio, and print media can report on a case and 

what information may be given. Similarly, the mechanism of 

report is not discussed, so it will remain unknown whether or 

not the judgment will be read in open court or be made available 

for the public to read in a court office. The fact that many 

important areas of child law are excluded also poses a problem. 

In deciding what constitutes best practice on these issues 

we must examine an international body of jurisprudence. 

Across Europe, restrictions are placed on publicity in family 

law—for example, Denmark,21 Portugal,22 and Spain23 hold 

their cases in camera. In Belgium24 cases are not in camera, 

but there is a prohibition on publicity while a case proceeds. 

In Italy25 cases heard in camera include separation by mutual 

consent; preliminary hearings for judicial separation and 

divorce; parental disputes regarding children; adoption; and 

the appointment of a child’s guardian. The initial hearing of 

a contentious divorce case is held in camera, yet all 

subsequent hearings are heard in public. France26 rules that 

all cases should be in public, except those regulated by law— 

this applies for divorce cases, which are not held in public. 

Judges have discretion to exclude any or all members of the 

public where their presence would affect the privacy of the 

parties, where the parties request a private hearing, or where 

presence of the public would “disrupt the judicial 

atmosphere”. Yet the interesting fact with regard to France, 

Italy and most European countries is that while privacy is 

guarded during proceedings, the judgment is made in public. 
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France stipulates that for non-contentious issues the 

judgment is made “out of the public presence”,27 yet is still 

available for publication and reporting. 

It would appear that the reason for publicity is Art.6 of 

the European Convention on Human Rights. This guarantees 

the right to a fair trial, one aspect of which is the public 

hearing of a case. While certain provisos for qualification28 

exist, the Court of Human Rights is reluctant to restrict 

publicity.29 Though most countries hold family court sittings 

in private, the judgment is publicly pronounced. This need 

not be the public reading of a judgment, for, as Pretto and 

ors. v Italy30 accepted, this can be depositing the judgment 

in the court registry for the public to read. In Werner v 

Austria31 the court upheld the idea that one of the main 

principles underlying the Article was the protection against 

unwarranted secrecy, stating that if no judicial decision is 

pronounced publicly and that publicity was not sufficiently 

ensured by other means, Art.6-1 has been breached. This 

ratio decidendi was upheld in the most recent cases in the 

area—B v United Kingdom; P v United Kingdom.32 Thus an 

international framework exists around which our new system 

can be modelled, and to which we can turn when the need for 

guidance arises. 

It would appear, however, that we need not go so far afield, 

for the protection of privacy and sensitivity for the parties is 

catered for in other areas of Irish law. The foremost example 

comes from the criminal law, where trials for rape provide 

privacy, sensitivity and transparency. The Criminal Law (Rape 

(Amendment)) Act 1990 stipulates that: 

“the judge…shall exclude…all persons except officers 

of the court, persons directly concerned in the 

proceedings, bona fide representatives of the Press 

Irish Journal of Family Law [2005] 1 I.J.F.L. 12 

and any such persons (if any) as the judge…may in 

his…discretion permit to remain”.33 

At all times the anonymity of the complainant and accused 

is protected34 and the verdict, decision, and sentence are 

announced in public and available for publication.35 Both 
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media and legal reports of cases are available to everyone, 

without violating privacy provisions. Parties, especially 

victims, sometimes decide to waive their right to anonymity 

at the sentencing stage, yet this issue does not appear to be 

addressed in the new Act either. 

What is interesting to note is that this Act marks a relaxation 

in the in camera nature of these proceedings. In the Criminal 

Law (Rape) Act 1981, s.6 automatically excluded all members 

of the public, thus only permitting officers of the court and 

the parties involved to attend the hearing. The rule was 

reformed after the Law Reform Commission in its Report on 

Sexual Abuse36 recommended that the press should be 

admitted to private hearings, subject to certain safeguards. 

Divergence in stricture can easily be seen when one 

compares the privacy provisions in family and criminal law, 

especially when one acknowledges that each type of case 

seems equally deserving of sensitive treatment and the 

parties being equally protected. The 1990 reforms have 

allowed the public to see how the criminal justice system 

works in this most delicate of areas: it provides the legal 

community with greater information about the crime of rape 

and how the judiciary deals with certain sets of facts, and it 

also enables everyone to see if the judiciary is sticking to the 

precedent established in earlier cases. Surely it provides a 

sound model. 

Among the criticism levelled at reporting restrictions were 

Carney J.’s comments37 when comparing the restrictions on 

rape and family law reporting. He stated that no problems 

had arisen during reporting of rape trials; that restrictions on 

family reporting “is damaging to the understanding of the 

nature of our society”; and that when one looks at the number 

of restrictions imposed, it goes beyond the constitutional 

proviso of “special and limited circumstances”. He concluded 

by saying that “the media could, in my view, be trusted to 

responsibly report family law”. It would appear that the new 

scheme may set those wheels in motion. However, public 

confidence in the reforms must be maintained. Quite apart 
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from the mechanical aspects of reporting discussed earlier, 

one cause for concern appears to be evident. In a child 

abduction case or an area such as foreign divorce where 

forum shopping may be an issue, could the differences in 

reporting regimes of Ireland and another European 

jurisdiction be the cause of judicial review proceedings 

because child law is excluded? Would it be feasible for an 

applicant to claim that as the rest of the family law system 

has been opened up, that child law is openly reported across 

Europe because of the European Convention on Human 

Rights, and as the Convention has now been incorporated 

into Irish law, he has a legitimate expectation as well as a 

right under the Convention to have his case made open to 

proper scrutiny? The success of any claim of this nature is 

unclear, but the possibility of such claims being brought 

may be enough to undermine public confidence in the system 

once more. Hence, we need to again rethink this aspect of 

the in camera rule, for the exclusion of child law may see the 

Act failing to deliver full reform. 

Straining the Ties of Friendship – How Best to Aid the Lay 

Litigant 

It is a feature of family law that many of the parties involved 

do not have professional legal representation. Often one 

party to a dispute will have representation, while the other 

will represent themselves. Many applicants for Civil Legal 

Aid fail to meet its requirements, so a large swathe of litigants 

fall into the fissure between not being able to afford 

professional help and not being able to avail of legal aid. 

It would appear that one sensible way to resolve this 

apparent impediment to justice would be to allow those who 

represent themselves to avail of some help from a named 

party chosen by them. This party would not act as an 

advocate, but could sit with the litigant, take notes, quietly 

make suggestions to them regarding witness examination, 

and generally advise the party while taking no actual part in 

the proceedings and not disrupting the case in any way. 

This is what is known as the McKenzie Friend. Recognition 



 9 VII Privacy’s New Paradigm: 

The Rise and Reform of 

the In Camera Rule 

of the role appeared necessary to ease the chaotically difficult 

situation in which lay litigants find themselves. The issue 

first arose before the English courts in the case of McKenzie 

v McKenzie.38 Here, both parties in divorce proceedings had 

professional legal representation. However after a time, the 

husband was no longer able to afford this, but was also 

refused free legal aid. As a result a young Australian barrister 

who had been working for his solicitors sought to attend the 

court to act in the way suggested above. The trial judge 

ruled that this violated the privacy of the proceedings, yet 

this decision was overturned on appeal. The House of 

Lords—particularly Davies L.J. —drew on the dicta apparent 

in the 1831 case of Collier v Hicks.39 In that case Lord 

Tenderton C.J. stated that 

“[a]ny person, whether he be a professional man or 

not, may attend as a friend of either party, may take 

notes, may quietly make suggestions, and give advice; 

but no one can demand to take part in the proceedings 

as an advocate, contrary to the regulations as settled 

by the discretion of the judges”. 

The reasoning for the adoption of this dictum appears to be 

that by denying Mr McKenzie his friend’s right of audience, 

justice was not seen to be done. Obviously, a disparity exists 

between those with professional representation and those 

without. Thus, the English courts can be seen to be taking a 

paternalistic approach to the lay litigant, and in doing so, be 

making sure that justice is not just seen to be done openly, 

but also equally. This approach is followed in much of the 

common law world. 

The situation in Ireland is now governed by s.40(5) of the 

Civil Liability and Courts Act 2004, which states that no 

person shall be denied the right to be accompanied in court 

13 Irish Journal of Family Law [2005] 1 I.J.F.L. 

by any other person, subject to the approval of the court 

and any directions given by the court in this regard. This 

gives statutory recognition to the McKenzie Friend. The 

previous regime is epitomised by R.D. v McGuinness.40 Here, 

the applicant husband had tried to have a McKenzie Friend 
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present in the District Court for the hearing of an application 

for a barring order under the Domestic Violence Act 1996. 

These proceedings are held in camera, and the wife making 

the application sought to have the friend excluded. This 

application was granted by Judge McGuinness. On appeal 

to the High Court, Macken J. upheld the refusal to allow the 

McKenzie Friend take part. Though the procedure is allowed 

in public proceedings,41 the nature of the in camera rule 

means that the admission of the friend, being a member of 

the public, would violate the privacy of the court. Also, it 

was asserted that the courts are well practiced in protecting 

lay litigants. Thus, McGuinness meant that there was no 

right to a McKenzie Friend in Irish family law. Hence, foreign 

jurisdictions provided ripe ground from which to harvest 

fairer representation models and methods. 

The rule operates—though not without some problems— 

in England, Australia, and New Zealand. As noted above, 

England has had the McKenzie Friend since 1970. Several 

cases point to its development. The practice is well 

established in English civil law cases held in public, as 

canvassed in R. v Leicester County Justices, ex parte 

Barrow.42 In Pelling,43 Lord Woolf M.R. set out that great 

justification would be needed for a McKenzie Friend to be 

refused permission to attend a public hearing. For cases held 

in chambers, the bar was set somewhat higher for those 

seeking attendance in this capacity—however, the judge must 

still give reasons for excluding the friend. Pelling also 

established that the right of a friend’s audience accrued to 

the litigant, and not to the friend. However, this judgment 

was sharply criticised44 on the basis that open justice was 

not seen to be done to the unrepresented. In Re H (A Minor),45 

the fact that a child was involved mitigated in favour of a lay 

litigant having the assistance of a friend, even though the 

case was in chambers. Also in Re M (Contact: Family 

Assistance: McKenzie Friend),46 the Court of Appeal noted 

that judicial experience showed that use of the mechanism 

can prove helpful in emotive situations. 
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Bates47 views some of the above cases in light of 

Australia’s experience. With regard to Pelling, he notes that 

two major intertwined issues arise which he considers to be 

of primary importance to the Australian legal system: first, 

the issue that the lay litigant will have the assistance of a 

professional, campaigning McKenzie Friend—something of 

a vexatious litigant; secondly, the possibility that the litigant 

will essentially be used as a puppet, especially if using a 

professional McKenzie Friend. Note, for instance, the cases 

of KT v KJ and TH48 and MG v MG,49 where the same 

McKenzie Friend was seen to be a vexatious litigant. What 

also makes this especially important for Australia is that they 

have a far more flexible representation system. In Cooke v 

Stebhens,50 the McKenzie Friend in question was allowed to 

act in a similar role to a next friend, with rights of advocacy. 

This was allowed because (a) the other party did not object; 

(b) the lay litigant was not able to effectively represent himself 

because of his emotional state; and (c) if the request was 

refused an adjournment would be necessary which would 

not be in the best interests of the parties’ children. 

This fluidity of representation is mirrored in New Zealand,51 

as seen in K v K,52 when a McKenzie Friend was allowed to 

act as advocate so that the trial could proceed with greater 

ease. Wide judicial discretion exists when it comes to court 

attendance. In C v M,53 it was set down that there existed no 

practical distinction between family cases and other suits 

when it came to the attendance of a McKenzie Friend. When 

appearing as lay litigants, fathers often seek the assistance 

of the Union of Fathers, many of whose members are 

experienced as McKenzie Friends. In C v M, the issue was 

one of suitability of the friend in question, and established 

that it is an issue of judicial discretion. Y v Y; Y v L54 showed 

the problem with this organisation. The intended McKenzie 

Friend was a member of their National Executive and a writer 

of strategy documents. The trial judge was not satisfied that 

the private nature of the case would be upheld, and thus 

ruled that the prospective friend was unsuitable. 
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What is important to note when one contrasts the practice 

and procedure principles presented by these cases to the 

new statutory attendance scheme is that whereas there is a 

presumption in favour of the right to a McKenzie Friend in 

other jurisdictions, we have no useful jurisprudence on the 

issue as it would appear that McGuinness no longer applies. 

It is also noteworthy that the judge has discretion to grant 

whatever leeway is necessary to expeditiously and fairly 

dispense justice under the new system, including the 

discretion to exclude unsuitable persons—something 

obviously learned from other states. This shows that the 

rule can operate effectively without too much disruption to 

the courts. There, as here, judges have ultimate power in 

their own courts, and despite the contention that the courts 

are experienced in protecting lay litigants, it may not be the 

most adequate protection possible. Experience has shown 

that the McKenzie Friend is a useful tool in family cases. 

This seems to show a fundamental flaw in the new model, 

however, as once again child law appears to be excluded 

from the reforms. If the reason for the introduction of the 

McKenzie system is to alleviate the emotional burden on 

parties so as to further reduce vexatious or frivolous claims 

being made, surely child law is the one area in which it is 

most needed, especially in light of the emotionally charged 

nature of those proceedings. Judges also need to use their 

discretion wisely when permitting attendance and giving 

directions. Fluidity must be allowed for so as to keep the 

proceeding suitably formal while not being cumbersome for 

lay litigants. The Judicial Studies Institute, the Courts Service, 

and the legal profession all have roles to play in making sure 

that the new scheme works properly. 

Conclusion 

The in camera rule has been subjected to a major overhaul. 

In endeavouring to show how this has been done, a 

Irish Journal of Family Law [2005] 1 I.J.F.L. 14 

contextually cohesive approach is needed having regard to 

the principles of the Irish justice system as a whole but 

particularly the inherent needs of a family court. If one 
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recognises that privacy is important in this setting, as 

evidently most European legislatures acknowledge, then one 

must approach reform cautiously. If one recognises that 

regulating attendance is as important as reporting restrictions, 

then one must approach litigant representation rules with 

caution. The problem is, of course, multifaceted. Overcautiousness 

and inconsistency coexist to the chagrin of 

reformers. In Ireland we now have legislative authority which 

gives reformers hope that positive measures will continue to 

be taken where it is needed. The judiciary, the Courts Service, 

the media, and the legal profession must fulfil their duty to 

transparency in order to ensure that the current reforms are 

a success. Only then can further reform—such as that of the 

child law system—be successfully undertaken. Courage and 

consistency are needed to fulfil the immediate duties to those 

whose lives will be affected by the family law system. The 

legislature has taken the first step, and it is now up to those 

who work daily in that system to make it work. But the 

legislature cannot rest placidly. They have given us the idea 

of change in statutory format while being reticent about 

setting out the form that those changes will take. The in 

camera rule, its interpretation, and its application has always 

needed reconstruction, not deconstruction, and as such the 

new legislation deals with major structural flaws in its 

ideology. The ideology of law should be very simple. If justice 

is to be done, let it be done openly, let it be done equally, and 

let it be done effectively. 
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