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A INTRODUCTION 

If one is to take the language at face value, over the past decade and a 
half, a shift has occurred in the relationship between England’s executive-
legislature and her judges. There is a marked contrast in the language of the 
superior courts in two similar cases: the Court of Appeal decision in R v 
Secretary of State for the Home Department, ex parte Cheblak1 and the 
House of Lords judgment late in 2004 in A and Others v Secretary of State 
for the Home Department.2 There were also interesting remarks from some 
Law Lords in Secretary of State for the Home Department v Rehman.3 A 
detailed analysis of the facts and the legal issues involved in each of these 
cases is beyond the ambit of this note, but they do require a brief summary.  

B CHEBLAK’S CASE 

In 1991, the then Home Secretary, Mr Kenneth Baker, made a number 
of deportation orders under the Immigration Act, 1971.4 The prevailing 
political climate is an important consideration: war had just broken out in the 
Persian Gulf and Iraq had made threats against those countries (which 
included the United Kingdom) with which it was at war. Pursuant to those 
threats, the British Government felt it appropriate to remove certain foreign 
nationals from its territory. Mr Cheblak was detained and told that he would 
be deported. No right of appeal was provided for in the legislation, although 
the detainee was entitled to go before an expert panel and plead his case 
against deportation. Mr Cheblak did not avail of this provision. Instead, he 
sought a writ of habeas corpus. His case was dismissed by Brown J, as he then 
was, at first instance and an appeal to the Court of Appeal was unsuccessful. 

Of most relevance here is the following passage from the judgment of 
the then Master of the Rolls, Lord Donaldson:  

[A]lthough they give rise to tensions at the interface, ‘national security’ 
and ‘civil liberties’ are on the same side. In accepting, as we must, that to 
some extent the needs of national security must displace civil liberties, 
albeit to the least possible extent, it is not irrelevant to remember that the 

                                                        
* B.C.L., LL.M. (N.U.I.), Fulbright scholar and LL.M. Candidate, University of Pennsylvania 
Law School. I would like to thank Professor David Gwynn Morgan for his comments on a 
previous draft of this article. Any mistakes are the author’s own. 
1 [1991] 1 WLR 890 
2 [2004] UKHL 56 
3 [2003] 1 AC 153 
4 The most relevant provision of which was Section 3(5): “A person who is not [a British 
citizen] shall be liable to deportation from the United Kingdom … (b) if the Secretary of State 
deems his deportation to be conducive to the public good … ” 
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maintenance of national security underpins and is the foundation of all 
our civil liberties …5 

While there is a nod in part of Lord Donaldson MR’s judgment towards 
the function of the judiciary as a brake on executive power,6 the quotation 
suggests a deferential attitude to the executive on the part of the courts. 
Tomkins recently attached the label of “infamous complacency”7 to this 
statement and certainly great weight was given to what the executive 
considered to be a threat to national security. This was despite the character of 
Mr Cheblak. He held advanced degrees in Law and Philosophy, was a senior 
researcher for the Arab League and had found himself in disagreement with 
other Arab academics due to his advocacy of pacifism. In short, it was rather 
unlikely, to say the least, that he would pose a threat to national security. Lord 
Donaldson described the decision to deport Mr Cheblak as “surprising”8 and 
he was later released; but it is notable that his release was not secured through 
the courts, but by public pressure on the Secretary of State.9 

C THE REHMAN INTERLUDE 

It is not hyperbolic to describe the events of September 11, 2001 as a 
defining moment of our time. It certainly had an immediate effect on judicial 
attitudes towards the executive. In Secretary of State for the Home 
Department v Rehman,10 the applicant had been given leave to remain in 
Britain to complete four years of service as a minister of religion with an 
Islamic group in Oldham. Over the course of his time there, the applicant 
married and had two children. Subsequently, he sought leave to remain in 
Britain indefinitely. Leave was refused by the Secretary of State on the 
grounds that Rehman was involved with an Islamic terrorist organisation. He 
was told that “it is undesirable to permit you to remain and your continued 
presence in this country represents a danger to national security”.11 Instead, 
the Secretary of State certified that it would be conducive to the public good 
for Mr Rehman to leave Britain. The case made its way to the House of Lords, 
which refused to reverse the Court of Appeal’s confirmation of the ministerial 
order. But of more interest than the mere mechanics of the decision was the 
postscript that Lord Hoffman appended to his speech: 

I wrote this speech some three months before the recent events in New 
York and Washington. They are a reminder that in matters of national 
security, the cost of failure can be high. This seems to me to underline the 
need for the judicial arm of government to respect the decisions of 
ministers of the Crown on the question of whether support for terrorist 
activities in a foreign country constitutes a threat to national security. It is 
not only that the executive has access to special information and expertise 
in these matters. It is also that such decisions, with serious potential 

                                                        
5 supra, n 1 at pp. 906-907 
6 In the same paragraph, indeed, as his above comment. 
7 ‘Readings of A v Secretary of State for the Home Department’ [2005] PL 259, 264 
8 supra n 1 at p 905 
9 See The Times (7/2/1991) 
10 supra n 3 
11 ibid. at p 177 
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results for the community, require a legitimacy which can be conferred 
only by entrusting them to persons responsible to the community through 
the democratic process. If the people are to accept the consequences of 
such decisions, they must be made by persons whom the people have 
elected and whom they can remove.12 

Lord Steyn, who also found against the applicant, said: 

The dynamics of the role of the Secretary of State, charged with the power 
and duty to consider deportation on grounds of national security, 
irresistibly supports [my] analysis. While I came to this conclusion by the 
end of the hearing of the appeal, the tragic events of 11 September 2001 in 
New York reinforce compellingly that no other approach is possible.13 

So, national security is a matter for the elected representatives of the 
day. If we turn to the recent judgment in A’s case, however, an attitude 
markedly different to this tone of judicial deference emerges. 

D A’S CASE14 

In the wake of the attacks in the United States on 11 September 2001, 
the British Government felt it was necessary to introduce emergency 
measures. To do so, they had to take a number of steps. Firstly, they had to 
bypass the Human Rights Act 1998,15 which had the effect of, amongst other 
things, guaranteeing the right to liberty.16 The Government is permitted to 
derogate from the Act where there is in existence a “public emergency 
threatening the life of the nation”.17 Accordingly, the executive introduced The 
Human Rights Act (Designated Derogation) Order 2001.18  

Secondly, the Anti-Terrorism, Crime and Security Act 200119 (“the 
2001 Act”) was approved by Parliament. Section 23 of the 2001 Act provided 
that a suspected international terrorist could, once so certified by the 
Secretary of State, be detained prior to deportation despite the fact that his or 
her removal was prevented by a point of law or a practical consideration. 
Here, the detainees were all non-United Kingdom nationals who faced the 
prospect of inhumane treatment or torture if they were returned to their home 
countries.20 Thus, they could not be deported and found themselves detained 
indefinitely. They appealed to the Special Immigration Appeals Commission 

                                                        
12 ibid. at p 195 
13 ibid. at p 186 See, however, Lord Steyn’s recent article, ‘Deference: a Tangled Story’ [2005] 
PL 346 and below, part VI 
14 See Tomkins, op. cit. for a penetrating analysis of the main issues 
15 Human Rights Act 1998, ISBN 0 10 544298 4 
16 That Act incorporated the European Convention for the Protection of Human Rights and 
Fundamental Freedoms into the domestic law of the United Kingdom. Article 5(1)(f) stated 
that no individual was to be deprived of his liberty save in “the lawful arrest or detention of a 
person … against whom action is being taken with a view to deportation or extradition” 
17 Article 15 of the Convention allowed for such derogation 
18 The Human Rights Act 1998 (Designated Derogation) Order 2001, ISBN 0 11 038903 4 
19 Anti-terrorism, Crime and Security Act 2001, ISBN 0 10 542401 3 
20 See Chahal’s case (1996) 1 BHRC 405 or Lord Walker’s brief analysis of in A at [204-205]. 
Two of the eleven initially detained in fact chose to return to their countries of origin: see The 
Guardian (4/10/2004) 
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(SIAC), on the basis that their detention violated their right to liberty as 
enshrined in the Human Rights Act. The SIAC assessed evidence presented to 
it, some of which was private and agreed that there was a “public emergency 
threatening the life of the nation”. Therefore, the Government was entitled to 
derogate from the Human Rights Act, as long as the measures it wished to 
introduce were “strictly required” to address the emergency. 

The detainees’ appeal went to the House of Lords, where the majority 
held that the derogation order was illegal. As a result, the 2001 Act was 
incompatible with the Human Rights Act. If the executive had been expecting 
the same level of deference displayed in Cheblak and Rehman, they would 
have been quite surprised by the House of Lords’ decision in A. The language 
employed in some of the speeches was quite barbed and, indeed, highly 
critical of the executive; nor did the legislature escape harsh words. Even 
portions of the more moderate speeches contained critical passages. This was 
perhaps forewarned when Lord Steyn agreed not to sit on the House of Lords 
panel hearing the case, due to previous extra-judicial remarks, made by him, 
concerning the legality of the derogation order.21 

E THE LANGUAGE OF THE LAW LORDS 

The deference shown to the executive by some members of the House 
recalled the calm language of Lord Donaldson MR in Cheblak’s case. Lord 
Bingham’s speech was moderate throughout. Lord Rodger acknowledged that: 

The government had access to reports from MI5 and MI6 and to the 
expertise of officials from those organisations in interpreting and 
analysing the available intelligence about the level of the threat. When 
examining the government’s overall assessment of the situation, the 
courts must bear in mind that they do not have that expertise.22 

It is true also that a majority of the House accepted the existence of a 
“public emergency threatening the life of the nation”. One might think that 
this amounts to an expression of confidence in the capabilities of the 
executive, but the language of the court points in another direction. While he 
explicitly accepted that a terrorist threat existed, Lord Scott rather qualified 
that acceptance when he went on to say:  

Indefinite imprisonment in consequence of a denunciation on grounds 
that are not disclosed and made by a person whose identity cannot be 
disclosed is the stuff of nightmares, associated whether accurately or 
inaccurately with France before and during the Revolution, with Soviet 
Russia in the Stalinist era and now associated, as a result of Section 23 of 
the 2001 Act, with the United Kingdom.23 

                                                        
21 See below Part VI 
22 ibid. at 166. Baroness Hale commented similarly at 226 
23 supra n 2 at 155 
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Lord Hoffman, so deferential to the executive in Rehman, did not refer 
at all to his postscript to that decision,24 and said: 

In my opinion, such a power [of indefinite detention] in any form is not 
compatible with our constitution. The real threat to the life of the nation 
in the sense of a people living in accordance with its traditional laws and 
political values comes not from terrorism but from laws such as these. 
That is the true measure of what terrorism may achieve. It is for 
Parliament to decide whether to give the terrorists such a victory.25 

Lord Walker offered the executive a carrot when he said that: “The 
court should show a high degree of respect for the Secretary of State's 
appreciation, based on secret intelligence sources, of the security risk …”26 but 
he had brandished a stick earlier in his speech:  

[A] portentous but non-specific appeal to the interests of national 
security can be used as a cloak for arbitrary and oppressive action on the 
part of government. Whether or not patriotism is the last refuge of the 
scoundrel, national security is the last refuge of the tyrant. It is sufficient 
to refer (leaving aside more recent and probably more controversial 
examples) to the show trial and repression which followed the Reichstag 
fire in Berlin and the terror associated with the show trials of Zinoviev, 
Bukharin and others in Moscow during the 1930s.27 

Even Baroness Hale, whose speech contained language much cooler 
than those around her, found it necessary to point out that “Unwarranted 
declarations of emergency are a familiar tool of tyranny”.28  

Lord Rodger is in the same category,29 deferential but still anxious to 
note that,  

Sometimes … as with the Reichstag fire, national security can be used as a 
pretext for repressive measures that are really taken for other reasons.30  

Similarly, Lord Hope remarked that:  

Few would doubt that it is for the executive, with all the resources at its 
disposal, to judge [what constitutes a public] emergency. But imminent 
emergencies arouse fear and, as has often been said, fear is democracy’s 
worst enemy.31 

                                                        
24 supra n 13  Tomkins, noting the omission, wrote that “the contrast between Lord Hoffman’s 
judges-should-remain-at-arms-length statements in Rehman and his damning indictment of 
the … 2001 Act in A could hardly be more striking.” Tomkins, op. cit. at p 264 
25 Indeed, breaking from the rest of the House, he went so far as to doubt the existence of a 
“public emergency threatening the life of the nation”. See A. 90-96 
26 ibid at 196 
27 ibid at 193. Although he conceded that: “It is not suggested that the Secretary of State or any 
of his officials has given misleading or disingenuous reasons for their actions” 
28 ibid at 226 
29 See below 
30 ibid at 177 
31 ibid at 115 
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It is also worthwhile to note the references by the sceptical members of 
the House to what Lord Scott described as the “faulty intelligence 
assessments”32 made by the intelligence services in the run-up to the invasion 
of Iraq. Lord Hoffman described the controversy over the existence or non-
existence of Sadaam Hussein’s weapons of mass destruction as a “fiasco.”33 No 
doubt the debacle deserves such a label, but does one such episode warrant an 
apparent implication that the executive and the intelligence services simply 
cannot be trusted to determine whether or not a threat to national security 
exists? On the whole, we see the executive (to some degree hand-in-hand with 
Parliament) moving, in the eyes of some senior judges at least, from the 
defender of vital freedoms to an attacker of vital freedoms. It seems that some 
judges are no longer prepared to concede that elected representatives are 
always the best arbiters of whether national security is threatened. Of course, 
in this case, the House did defer on the question of whether an emergency 
existed; but given the vehement anti-executive language, is it really realistic to 
expect that, had they not been able to hold against the Government on other 
grounds, they would have come to the same conclusion?  

Furthermore, while here there was clear blue water between the 
existence of an emergency and the measures being taken to combat it, it is by 
no means certain that the line will be as clear in cases arising in the future.  

Even allowing for the more moderate tones of the majority, it is 
difficult to observe a comparison between Tony Blair and Stalin and not 
conclude that, in just over a decade, the courts’ attitude to the executive has 
undergone a considerable change. The language smacks not of deference, but 
of suspicion, and it does not bode well for the British Government’s ability to 
introduce further anti-terrorist measures.34  

F AN EXPLANATION? DIFFERENCE OF DEGREE?  

Obviously, the situation in Cheblak was markedly different in degree 
from A. But book-ended by the judgments in Cheblak and A, are terrorist 
episodes in, to name just a few, New York, Bali and Madrid. Yet, by the time of 
A, a tone of scepticism about the executive organ and its view of national 
security had emerged. Again, while it is undoubtedly true that there is a 
difference of degree between deportation and detention without trial, it is 
hardly a big enough gulf to explain the change in the language of some senior 
members of the judiciary, especially when one considers the circumstances of 
the applicants in this trilogy of cases. Mr Cheblak was a well-respected 
member of civil society, yet, by ministerial order, he was being removed from 
the country in which he had resided for over a decade; Mr Rehman was being 
removed from the family that he had reared during his time in Oldham.  

It is most certainly true to say that the detention without trial of the 
Belmarsh 9 was a very serious matter. However, as certified terrorist suspects, 

                                                        
32 ibid at 154 
33 ibid at 94 
34 It is also worth noting that only one member of the House, Lord Rodger, cited Lord 
Hoffman’s postscript in Rehman. ibid. at 175 
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they were certainly more dangerous than Mr Cheblak and probably more 
dangerous than Mr Rehman. This was the judgment of the Home Secretary, 
based on the evidence produced to him. Moreover, not only had he gained 
from Parliament the power to certify the Belmarsh detainees as terrorist 
suspects, but Parliament had also given him the right to indefinitely detain 
terrorist suspects who could not be deported. He had made his case before the 
elected representatives of the people and his argument was accepted. 

One might agree or disagree on whether or not these measures were 
strictly necessary to address the threat posed, but, one would certainly have 
expected the terrorist atrocities and the weight of Parliamentary approval to 
have had a countervailing influence (vis-à-vis the increased strength of the 
executive powers) on the language of the A decision. 

G LORD STEYN’S EXTRA-JUDICIAL REMARKS 

Further evidence of a rift between the executive and the judiciary 
comes in the form of recent remarks made by a retired law lord.35 Lord Steyn 
spoke forcefully in favour of deference to the executive in Rehman, but 
remarked extra-curially in November 2001 that “[i]n my view, the suspension 
of article 5 of the European convention on human rights … is not the in 
present circumstances justified.” This was enough to cause him to agree not to 
sit on the panel for A’s case.36 

Subsequent to his retirement, he gave an interview to The Times, in 
which he remarked that: 

[T]he Belmarsh decision came up against the public fear whipped up by 
the governments of the United States and the United Kingdom since 
September 11, 2001, and their determination to bend established 
international law to their will and to undermine its essential structures.37 

These sentiments did not suddenly come upon him in the calm of 
retirement: in a speech given to the British Institute of International 
Comparative Law in 2003, he said: 

The theory that courts must always defer to elected representatives on 
matters of security is seductive. But there is a different view, namely that 
while courts must take into account the relative constitutional 
competence of branches of government to decide particular issues, they 
must never, on constitutional grounds, surrender the constitutional 
duties placed on them. Even in modern times terrible injustices have 
been perpetrated in the name of security on thousands who had no 
effective recourse to law. Too often courts of law have denied the writ of 
the rule of law with only the most perfunctory examination. In the 
context of a war on terrorism without any end in prospect this is a sombre 

                                                        
35 See The Times (19/10/2005) 
36 See The Economist (9/10/2004) 
37 The Times (13/10/2005). In fact, a few months earlier, while still on the bench, Lord Steyn 
made a speech to exactly the same effect. The Guardian (11/6/2005) quoted him as describing 
the Belmarsh decision as “a vindication of the rule of law, ranking with historic judgments of 
our courts.” 
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scene for human rights. But there is the caution that unchecked abuse of 
power begets ever-greater abuse of power. And judges do have the duty, 
even in times of crisis, to guard against an unprincipled and exorbitant 
executive response.38 

All of which rather suggests that, had Lord Steyn sat on the House of 
Lords panel in A’s case, the anti-executive rhetoric would have jumped up 
another notch. The great puzzle is, of course, why Lord Steyn went from 
passive acceptance of the primacy of the executive in Rehman to a much more 
aggressive stance not long afterwards.39 

H ECHOES OF HISTORY? 

Those with long memories might invoke the famous judgment of Lord 
Atkin in Liversidge v Anderson40 in support of the proposition that the lack of 
deference shown by some judges in A is nothing new. 

Anderson was the Secretary of State for the Home Department in 1940, 
during World War II, and issued a detention order against the applicant. 
Under the relevant Regulation, the Home Secretary could issue such a 
detention order if he had “reasonable cause to believe any person to be of 
hostile origin or associations and that by reason thereof it is necessary to 
exercise control over him”. The applicant attempted to obtain the particulars 
of this “reasonable cause” but was refused by the House of Lords. In a pro-
executive decision, the majority of the House came to the conclusion that, 
under the empowering regulations, the Minister had “complete discretion” to 
make the order.41 

Why was there any fuss? After all, one might feel this reticence to be 
evocative of a bygone era, but, in and of itself, particularly in the context of 
troubled times, unremarkable. What was, however, remarkable about the 
House of Lords’ judgment was Lord Atkin’s conclusion to his speech: 

I view with apprehension the attitude of judges who on a mere question 
of construction, when face to face with claims involving the liberty of the 
subject, show themselves more executive minded than the executive … In 
this country, amid the clash of arms, the laws are not silent. They may be 
changed, but they speak the same language in war as in peace. It has 
always been one of the pillars of freedom, one of the principles of liberty 
for which on recent authority we are now fighting, that the judges are no 
respecters of persons and stand between the subject and any attempted 
encroachments on his liberty by the executive, alert to see that any 
coercive action is justified in law. In this case I have listened to arguments 

                                                        
38 (2004) 53 ICLQ 1, 2. 
39 In ‘Deference: a Tangled Story’ op. cit., he explains at length why he and Lord Hoffman 
came to the same conclusion for different reasons in Rehman, but he makes no mention of his 
own comment at n 13 above 
40 [1942] AC 206. See also Heuston, ‘Liversidge v Anderson in Retrospect’ (1970) 86 LQR 33. 
41 In Lord Atkin’s words: “The meaning [of ‘reasonable cause’] … is that there is no condition, 
for the words, ‘If the Secretary of State has reasonable cause’ merely mean ‘If the Secretary of 
State thinks that he has reasonable cause’. The result is that the only implied condition is that 
the Secretary of State acts in good faith”. ibid. at p 226. 
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which might have been addressed acceptably to the Court of King’s Bench 
in the time of Charles I.  

I protest, even if I do it alone, against a strained construction put on 
words with the effect of giving an uncontrolled power of imprisonment to 
the minister … Even if it were relevant, which it is not, there is no 
absurdity or no such degree of public mischief as would lead to a non-
natural construction … I know of only one authority which might justify 
the suggested method of construction: “‘When I use a word,’ Humpty 
Dumpty said in rather a scornful tone, ‘it means just what I choose it to 
mean, neither more nor less.’ ‘The question is,’ said Alice, ‘whether you 
can make words mean so many different things.’ ‘The question is,’ said 
Humpty Dumpty, ‘which is to be master - that’s all.’” 

After all this long discussion the question is whether the words “If a 
man has” can mean “If a man thinks he has.” I am of opinion that they 
cannot, and that the case should be decided accordingly.42 

The two paragraphs quoted come after a close analysis of the legal 
issues involved, but are no less vicious for that. On the other hand, as the 
subsequent correspondence shows,43 the remarks were aimed at his judicial 
colleagues, rather than the executive. Here, Lord Atkin did not seem upset 
that the Home Secretary sought to use particular powers, but that his fellow 
Law Lords were willing to allow him to do so. On that ground, it is submitted, 
Lord Atkin’s outburst can be separated from the more recent remarks of his 
successors. However, the suspicion displayed of untrammelled executive 
power might be in vogue again. 

I CONCLUSION 

Tomkins, who welcomed the scepticism of the majority, nonetheless 
argues that: “The change of tone [in A] … should not mislead us into thinking 
that it heralds a change of approach”.44 

It may well be that, ultimately, the harsh language of A proves to be 
mere rhetoric. But, taken at face value, it indicates very strongly that the 
relationship between England’s judges and her politicians has taken a turn for 
the worse – and it is probably no accident that the shift occurred after Lord 
Hutton (one of their own) delivered such a thundering denunciation of the 
executive branch. A change in language may seem superficial, but it may also 
be indicative of a general trend, which poses serious questions for the 
relationship between the branches of government. 

The ‘War on Terror’ is not going to end soon; and the courts will 
continually be called on to adjudicate on the validity of measures such as 
control orders and lengthy detentions. As Shakespeare put it, “Smooth runs 

                                                        
42 ibid. pp.244-245 
43 Outlined excellently in Heuston’s commentary, op cit 
44 op. cit. at p 264 



Cork Online Law Review 2007 5 Daly, The House of Lords and the 
Government 

 
 

  54 

the water where the brook is deep”.45 Here, the surface has already been 
rippled.  

                                                        
45 Henry V, Act II. In modern parlance, “Still waters run deep.” 


