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Introduction 

It is a prerequisite of any genuine democracy that the organs of governance must be 

independent in three specific areas. Firstly, each must be independent of overbearing 

transgression by the other organs. Since power can be very corrupting it must be 

delocalised. Secondly, they must be independent of external influences (such as by 

corporate entities), which often have vested interests contrary to the public interest. 

Finally, a point that is often overlooked; they must be independent of the governed. 

Otherwise human nature being what it is, populism could result in no hard decisions 

being taken, to our great detriment. 

 

But this fundamental principle (independence) must be balanced with another almost 

antithetical, but nevertheless essential principle � accountability. If we the people are to 

choose our leaders, then it is apodictic that we can hold them to account viz. remove them 

through the ballot box. Similarly each organ of government must be held in check, must 

be accountable at least to some extent by the other organs.  

  

It is axiomatic that absolute independence and accountability are mutually exclusive. Our 

Constitution recognises this intrinsic paradox and therefore created many devices to try to 

reconcile these competing principles. The question posed here is: has the Constitution 

struck the right balance with respect to the position of the President and the judges? 
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The President and the judiciary have very different functions under our Constitution. It is 

therefore necessary that before one compares the effectiveness (or otherwise) of the 

constitutional protections afforded to each; one briefly differentiates their constitutional 

roles. 

 

Differentiation of respective roles 

The role of the President consists of two distinct functions. She is our non-executive head 

of state (although this is not specifically stated for historical reasons but is implied) and 

she is the so-called �Guardian of the Constitution�. The latter gives her certain almost 

judicial powers that are largely only exercisable in extremis. 

 

The role of our President is somewhat similar to that of a constitutional monarch. Art. 

12.1 states that she �takes precedence over all other persons�. Since the President is the 

�third limb� of the Oireachtas by virtue of Art 15.12 all her reports and documents are 

�privileged�. Perhaps this perception of the President as a maternal-type figure is 

reinforced by Art 12.4.1°, which states a nominee must be at least thirty-six years old 

(note Irish translation � �must have completed her thirty-fifth year�). The dogma of �the 

chain of being� is not lost on our Constitution. In monarchical societies the �moral� right 

for governance resonates from the sovereign down the aristocratic line to the common 

people. Here in Éire because of her forged link with the people by democratic election, 

this moral right is vested in the President. (Note: one could easily argue that the evocation 

of God in Art. 6 and Art 12.8 is not consistent with this republican ideal. This is outside 
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the scope of this question but Plato1 would undoubtedly be annoyed with this inherent 

doublethink).        

  

The President�s �discretionary powers�2 are mainly vested in articles 26 and 27, which 

relate to the deferral of bills. Art.13.2.2° allows her to act in the interests of the people in 

the case of a hung Dáil. By articles 13.9 and 13.11 any new powers conferred by law (e.g. 

the Irish Nationality and Citizenship Act 1956) would only be exercisable on the advice 

of the government.  

 

The power of the President really pales in comparison to that of the judiciary. The judges 

decide the fate of hundreds of people every day; companies are bankrupted and citizens 

incarcerated by their decisions. The judiciary is a small clique of depersonalised 

individuals on whose shoulders rest a huge responsibility. If the independence of the 

President were compromised, the abstract ideals that she personifies could certainly be 

damaged, but it probably would not undermine the governance of the State. However, in 

the case of the judiciary, any compromise of its independence could result in serious 

personal injustices � note the O�Flaherty J debacle. 

 

Constitutional independence devices outlined and compared 

The Constitution recognises several specific areas where the independence of both the 

President and the judges is most vulnerable � appointment, criticism, removal, 

remuneration and partiality caused by other interests viz. being a member of a House of 

the Oireachtas or by holding an other position of emolument. 
                                                
1 Plato (translated by D. Lee), The Republic, (London, Penguin Classics, 2nd ed, 1974) 
2 J. Casey, Constitutional Law in Ireland, (London, Sweet and Maxwell, 2nd ed, 1992) 
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Let us now consider how the Constitution attempts to protect independence at these 

points. 

 

Appointment   

Art 12.2.1° plainly states that the President shall be directly elected by the people. Art 

12.2.3° ensures a higher level of democracy by specifying the proportional representation 

system in case of three or more candidates. Does this ensure complete independence in 

appointment? Possibly not: due to the procedure for nomination as outlined in Art 

12.4.2°, at least some degree of approval by the political establishment is necessary. In a 

surprising number of elections our rulers achieved cross party support and therefore no 

election was needed (Art. 12.4.5°). There is also an abundance of anecdotal evidence to 

suggest that the �executive-legislature3� has been too closely involved in the process of 

appointment. Several early Presidents were former politicians who were �put out to 

pasture� as it were. When Paddy Donegan a coalition government minister of defence 

referred to President O�Dálaigh and former Fianna Fáil Attorney General as a �thundering 

disgrace�, was it an attempt to undermine any vestiges of Fianna Fáil power and hence 

did he view the Presidency as a political office? 

 

We have also seen (the obvious) from McKenna No24, and even Nice II, that the 

electorate can be unduly influenced, if not manipulated by media advertising. Our 

constitution has no safeguard as in France where if a nominee gains over 5% in a 

                                                
3 See generally, D.G. Morgan, The Separation of Powers in the Irish Constitution, (Dublin, Round Hall, 
1997) 
4 McKenna v. An Taoiseach, [1995] 2IR 10 
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presidential primary s/he is automatically given a large sum of money to help �market� 

the presidential campaign. 

 

On the other our judges are not elected. They are appointed by our democratically elected 

Government (Articles 35.1 and 13.9). However, this is clearly at variance with the 

doctrine of the separation of powers as set out in Art. 6. The breach of this doctrine 

unfortunately has some knock-on consequences. It has been stated by a learned 

commentator that 

 

�Appointments are not made on merit or ability but on political 

affiliation and those with different allegiances, and with none, are 

blandly ignored� this method not only debases politics but denies to 

the judicial system and to the public the best legal talent�5               

 

Despite this situation judges do not seem to reciprocate with favouritism. But I wonder if 

the renowned reputation of the judiciary (particularly High Court Justices who may feel 

their career prospects may be damaged) in not infringing on the executive if at all 

possible is related to our constitutionally prescribed method of appointment. The 

American Supreme Court decision in the Presidential election case (Bush v. Gore)6 

should be a warning to us � consciously or subconsciously, each judge �voted� in 

accordance with his/her political allegiance. 

                                                
5 B. Doolan, Constitutional Law and Constitutional Rights in Ireland, (Dublin, Gill and MacMillan, 1984), 
p.70 

6 531 U.S. 98 (2000) 
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Articles 35.1 and 13.9 would give the Government a veto over any appointments made by 

a politically neutral body set up by law. Although bodies like the Judicial Services 

Commission which exist in some other states are perhaps less democratic then our system 

of appointment, such a body would ensure independence more effectively and would 

surely be more in-keeping with the doctrine of the separation of powers.  

 

It is logical, considering the aforementioned differences in function (and of course the 

sheer numerical differences) that the Constitution provides for the appointment of the 

President and judiciary in very different ways. The Constitution does not enforce the 

separation of powers in regard to the appointment of judges as it always attempts to vest 

power in the hands of elected officials. But we have to ask, in light of the possibility of 

subterfuge, whether this is a good situation?  On the other hand the independence of the 

President is more or less ensured. The problems I have raised although real are more 

philosophical in nature and unlikely to result in personal injustice. Therefore I conclude 

on this point, that the independence (at appointment) of the President is sufficiently well 

protected but that of the judiciary, the more important organ is not adequately protected 

by the Constitution.  
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Criticism, Remuneration, Partiality 

As can be expected, the President and members of the judiciary are prohibited from being 

either deputies or senators. 

Judges are protected from criticism from the Oireachtas except in a substantive motion 

(McMenamin v. Ireland7). A constitutional convention probably exists to protect the 

President in such regard � (note resignation of O� Dálaigh). Art 13.8.1° states the 

President is not �answerable to either house� or [to] any court for the exercise and 

performance of the powers of her office�. This does not mean that the President is above 

the law, the notion that le Roi ne peut mal faire which applied to the French kings before 

the revolution of 1789 has no application in our Republic. It appears that the President 

could be prosecuted for non-office related offences. However, the privileged position 

conferred by Art. 13.8.1° was dramatically illustrated in Draper v. A.G.8 and again in 

Haughey v. Moriarty9. - In both cases the protective devices are well adapted.  

By articles 16.6.3° and 35.3 while both President and judge are prohibited from holding 

any other positions of emolument viz. a paid position, they are allowed to hold positions 

in clubs and societies.  

 

In McMenamin v. Ireland Hamilton J stated � financial independence is arguably a key 

component of judicial independence�.  Articles 12.11.3 and 35.5 state that a reduction in 

�allowances� or �remuneration� is prohibited for both the President and judges during 

                                                
7 [1996] 3 IR 100 
8 [1984] IR 277 
9 [1999] 3 IR 1 
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their time in office. Again in McMenamin it was stated �nowadays pension entitlements 

are regarded as part of remuneration� so they therefore cannot be reduced either. In 

O�Byrne,10 a 3 to 2 majority held the purposive interpretation that taxation did not 

amount to a violation of Article 35.3. Kingsmill Moore J bluntly stated that this article  

�was for the protection of the people, not for the interests of the judges�.  

The Constitution in both cases fails to address the possibility of extravagant pay 

increases, which could be at least as corrupting as a reduction. Inflation is not mentioned, 

but if their salaries did not keep up with inflation it would probably be interpreted by a 

court as being tantamount to a reduction in remuneration. One further loophole is left 

open in both cases by the Constitution � nothing stops remuneration and allowances from 

being reduced prior to the taking up of office. Therefore constitutional devices are fairly 

well adapted in both cases. 

 

Removal 

 The Constitution seems to recognise, in accordance with the notion of the sovereignty of 

the people, that it should be more difficult to remove an elected President then an un-

elected judge. But is this in our interests? 

 

Art 35.4.1° dictates the process for the removal of a judge of the Superior Courts (local 

court judges are afforded no Constitutional protection in this regard). Judges may only be 

removed for �stated misbehaviour� or �incapacity�. But does this limitation afford them 

any, or enough protection? The terms are very vague and (especially the former) could be 

expanded by the Oireachtas to mean almost anything. It is unclear whether non-court 

                                                
10 [1959] IR 1 
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related misbehaviour could fall into this definition. The Australian Solicitor General, 

when asked to give an opinion on a similar provision in the Australian Constitution stated 

that it only related to court associated duties such as non-attendance or falling asleep. He 

also stated �the commission of an offence against the general law of such a quality that 

the incumbent [would] be unfit to exercise the office� would warrant removal.11  

However in this jurisdiction, it is unclear whether this interpretation would be accepted. 

In April 1992 O�Hanlon J was forced out of his position as president of the Law Reform 

Commission due to an extra-judicial statement. Did Mr Reynolds�s Government view this 

as a �stated misbehaviour�? 

 

This vagueness could open up a Pandora�s box of eventualities. For example, if the 

Oireachtas gave a very broad definition to the words, or perhaps failed to afford due 

process to the accused, the courts might find themselves in the very uncomfortable 

position of being forced to intervene. As stated by Berger CJ in US v. Nixon12 this state 

of affairs �would be inconsistent� with our system of checks and balances�.  

 

The President may also only be impeached for �stated misbehaviour�13 but this problem 

of constitutional justice would not manifest itself so readily because the Constitution 

affords her many extra protections. Art 12.10.3° states that a motion cannot even be 

entertained unless a written notice is given in and is signed by at least 30 members. Art 

12.10.4° states that an investigation is then only initiated if two thirds of total 

                                                
11Dr. G. Griffith Q.C., Judge M J Beattie: Section 7 District Courts Act 1947,  (Wellington, New Zealand 
Crown Office, 1997) 
12 418 U.S. 683 (1974)  
13 Article 10.12.1° 
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membership agrees and this investigation is carried out in the other house. Articles 

12.10.4° and 13.10.6° give the President the right to rebut the charges before the house.        

A two-thirds supermajority vote helps protect the independence of the President from the 

executive (as a Government two thirds majority is very unlikely). But since only 

�resolutions� are needed for the removal of a judge, the executive due to the party system 

would always have the de facto power to remove any judge it so wished. 

In the harsh light of the Sheedy affair it has become poignantly clear that the 

constitutional protections afforded to our judges are seriously lacking. Hogan S.C. in an 

extra judicial statement stated that under our system an accused judge �would probably 

resign irrespective of whether he was guilty of stated �misbehaviour�� or not. Despite the 

fact that the Oireachtas is acting in its judicial role, Gerald Ford�s old adage �you don�t 

need evidence, you only need votes� still pertains. The LRC stated that the devices used 

by the Constitution to protect the President are superior for four reasons. 

• Clear division in function between the Houses 

• Clear distinction between charge and hearing 

• Requires a minimum number of members to instigate charges 

• Right of accused to appear and be represented at hearing 

 

Consequently, I think that the constitutional procedure for the impeachment of the 

President is far superior then that for the removal of a judge. Despite the fact that if we 

replicate the Presidential protections for judges, we will be giving non-elected officials 

the same protection as our elected President, I think it is necessary to do so; in this case 

because of the overriding public necessity. 


