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A INTRODUCTION 

 

 

It was established in section 2 of the Criminal Justice Act 1990 (1990 Act) that a life 

sentence shall be imposed upon every individual convicted of murder in Ireland. 

Consensus as to the desirability of such a provision in this jurisdiction has never 

universal, and it has been the subject of academic and institutional debate in the 

decades following its promulgation.
1
 The recent case of Whelan and Lynch v The 

Minister for Justice, Equality and Law Reform
2
 was therefore seminal, as it afforded 

the courts the opportunity to resolve the question of whether or not section 2 of the 

1990 Act ought to be preserved as a feature of Irish sentencing jurisprudence. In this 

note, this author will examine the decision of the Supreme Court in Whelan and 

Lynch. A brief outline of the relevant facts will firstly be provided. An evaluation of 

the approach adopted by the Court in analysing the legitimacy of section 2 of the 1990 

Act will subsequently be offered. This discussion will be conducted with specific 

regard to the issues of proportionality, judicial discretion and compatibility with the 

European Convention on Human Rights Act 2003 (ECHR Act 2003). 

 

 

B FACTS 

 

 

The appellants, Whelan and Lynch, had been convicted of the murder of a young 

woman and a taxi driver respectively. A mandatory life sentence was accordingly 

imposed upon both, pursuant to section 2 of the 1990 Act. Following sentencing, legal 

proceedings were instigated by the appellants who sought to challenge the 

constitutionality of section 2 of the 1990 Act. It was alleged that it offended the 

doctrines of proportionality and the separation of powers through its failure to allow 

courts to take into consideration ‘the particular circumstances in which the offence 

may have been committed’
3
 in order to formulate a truly appropriate sentence, and its 

usurpation of the powers of the judiciary. It was claimed that the latter arose due to 

the fact that temporary release could eventually be granted to prisoners by the 

executive, which therefore determined ‘in substance’
4
 the length of time an individual 

would remain in jail. It was also argued that a sanction of this nature was repugnant to 

the ECHR Act 2003 (and by extension the European Convention on Human Rights), 

for reasons related to the purported ‘sentencing exercise’
5
 carried out by the 

                                                 
*BCL (International) III University College Cork. 
1
 See for example the Law Reform Commission, Homicide: Murder and Involuntary Manslaughter 

(LRC 87-2008) [1.49] (2008 Report) and Tom O’Malley Sentencing Law and Practice (2
nd

 edn 

Thomson Round Hall 2006). 
2
 [2010] IESC 34 (Supreme Court) (Whelan).   

3
 ibid [Imposition of a Proportionate Sentence]. 

4
 ibid [Interference with Judicial Function]. 

5
 ibid. 



[2011] COLR 

 

 

 

executive. At first instance, the High Court did not find favour with these 

submissions,
6
 and the case was appealed to the Supreme Court. This author will now 

examine the verdict reached by the Supreme Court in relation to each contention 

made on behalf of the appellants.  

 

 

C PROPORTIONALITY 

 

 

The issue of proportionality arose in two different forms in the instant case. Firstly, 

the Court discussed the concept with reference to its ‘ordinary meaning’.
7
 It then 

provided analysis related to the ‘public law doctrine of proportionality’ articulated in 

the case of Heaney v Ireland.
8
 An evaluation of the Court’s conclusions following its 

application of both genera of proportionality to the instant case will now be offered.  

The Court placed importance upon distinguishing the doctrine of 

proportionality enunciated in Heaney from the version of the concept discussed in 

cases such as The People (DPP) v WC
9
 and The People (AG) v O’Driscoll.

10
 Mr Chief 

Justice Murray argued that in the latter instances, proportionality was not treated as ‘a 

term of art’.
11

 Rather, he asserted that it was afforded a dictionary style definition, 

evidenced by allusions to the necessity to ‘strike a balance’ between the 

circumstances in which the impugned conduct was perpetrated, and the ‘relevant 

personal circumstances of the person sentenced’.
12

 It was stated that the crucial 

principle to be extracted from this tract of jurisprudence was that an obligation rests 

upon courts to impose a penalty which is ‘proportionate or appropriate to the 

circumstances of the case.’
13

  

Notwithstanding the accumulation of precedent espousing a verdict to this 

effect, the Court refused to accept that case law referred to above had any application 

to Whelan and Lynch. The Court’s rationale for this conclusion was based upon the 

nature of the crime of murder. It was held that this crime is intrinsically the most 

serious offence which can be perpetrated. This reasoning was based upon the 

facilitative nature of the right to life – without life all other rights are rendered 

illusory. It was suggested that this is the critical difference between violations such as 

rape and the offence of murder – being subjected to sexual abuse evidently erodes the 

victim’s right to bodily integrity, however their existence is not irrevocably 

extinguished by the criminal.
14

 Having deduced that life is the most essential 
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entitlement to be vindicated by the State, the Court therefore deemed it acceptable and 

appropriate for the legislature to stipulate that a mandatory life sentence ought to be 

imposed upon murders. 

It was also submitted by Counsel for the appellants however that even if 

crimes such as rape may not be analogous to homicide, the character of acts of murder 

may vary according to the facts of particular cases, and might in certain instances 

entail less moral culpability than an ‘infinitely more brutal and terrible’ 

manslaughter.
15

 This argument did not find favour with the Court, as it was stated that 

murder, ‘by its very nature’,
16

 has always been elevated above other forms of 

homicide in profundity, thereby rendering it proportionate to impose a mandatory life 

sentence for that particular crime, but not to do so in respect of manslaughter. 

It is submitted that this element of the Whelan judgment may not be as 

substantially founded as others. While the Court established a logical difference 

between crimes such as rape and murder, little analysis was offered as to why the 

‘very nature’ of murder distinguishes it from a ‘brutal and terrible’ manslaughter. It 

appears that the Court concurred with the submission of Counsel for the respondent 

that the intent to deprive another being of life necessarily possessed by murders 

renders their actions inherently more morally reprehensible than those of a perpetrator 

of manslaughter.
17

 It is important to note however that in its 2008 Report on 

Homicide: Murder and Involuntary Manslaughter,
18

 the Law Reform Commission 

cogently demonstrated that the factor of intent may not automatically establish an 

irrefutable distinction between the heinousness of murder and manslaughter. It did so 

by highlighting the fact that ‘section 4 of the Criminal Justice Act 1964 (also) covers 

situations where there is no intention to kill, provided there is an intention to cause 

serious injury.’
19

 Given that certain cases of murder may ‘not actually involve an 

intention to kill’,
20

 this would appear to undermine the universal applicability of the 

intent based justification advanced by Chief Justice Murray. It seems that the decision 

delivered in Whelan did not provide a compelling counter argument to this 

proposition, and it is therefore argued that debate on this issue will persist.
21

  

The Court then turned to address the question of whether Heaney 

proportionality ought to play a role in determining the outcome of the instant case. As 

alluded to above, a ‘specific’ form of the concept was enunciated in Heaney. Chief 

Justice Murray asserted that in Heaney, Justice Costello had elected to cast 

proportionality as a ‘public law doctrine’
22

 which could be employed to evaluate the 

constitutionality of acts of the State which impinge upon rights enumerated in 

Bunreacht na hÉireann, which would accrue without restraint to Irish citizens if the 

common good did not necessitate their infringement. It was held by the Supreme 
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Court in Whelan that the applicants would not be able to rely on Heaney in advancing 

their case. The Court founded this conclusion upon the premise that in contrast to the 

situation prevailing in Heaney, the predicament of Whelan and Lynch was not related 

to a ‘deprivation of liberty in some broad public interest but (to) a deprivation of 

liberty because of the criminal culpability of the person to be sentenced.’
23

 It was 

suggested that the Court in Heaney did not intend the doctrine espoused therein to 

apply to scenarios such as that at hand in the instant case.
24

 

It appears that the Court’s interpretation of Heaney was correct. It is clear that 

the judgment of Justice Costello sought to import a particular test regarding ‘the 

notions of minimal restraint on the exercise of protected rights, and of the exigencies 

of common good in a democratic society.’
25

 Consideration may be afforded to the 

principled argument that every murderer is, in a sense, imprisoned in the public 

interest – it has been recognised that ‘incapacitation’ is one of the pillars of the 

criminal justice system, and a factor in sentences imposed upon those convicted of 

offences.
26

 If one accepts this ‘common good’ purpose for incarceration, it may be 

submitted that Heaney proportionality ought to apply to all sentencing exercises. The 

Court effectively sealed off this avenue of argument however by holding that life 

imprisonment for murder is ‘wholly punitive’ in nature.
27

 Sentencing for murder is 

therefore a specifically defined process that follows a determination of guilt, and not 

an abridgment of liberty instigated in the ‘broad public interest’ prior to conviction.  

 
 

D JUDICIAL FUNCTION 

 

 

It was alleged by Counsel for the appellants that by prescribing a mandatory life 

sentence for murder, the legislature had, contrary to the doctrine of the separation of 

powers, usurped the role of the judiciary. The matter of intervention by the executive 

was also raised, as it was noted that the task of determining whether or not to grant 

temporary release to the criminal had been conferred upon the Minister for Justice, 

Equality and Law Reform by the Criminal Justice Act 1960 (as amended by the 

Criminal Justice (Temporary Release of Prisoners) Act 2003) (1960 Act).
28

 Having 

provided an analysis of the relevant case law and legislation, the Court rejected both 

submissions.  

It was firstly highlighted by the Court that ‘a clear distinction’
29

 could be 

established between the process of the legislature delineating a fixed penalty for 

certain crimes and that of a judge imposing a penalty in a particular case. In 

accordance with the judgment delivered by Mr Chief Justice O’ Dálaigh in Deaton v 

The Attorney General,
30

 it was held that the formulation of fixed penalties for certain 

crimes is a legitimate element of the legislative function, subject to proportionate 

correlation between the measures espoused and the crime committed. The issue of the 
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freedom to exercise judicial discretion would become live only if the Oireachtas had 

elected to specify a ‘range of penalties’.
31

  

Having striven to reach the conclusion that the offence of murder demanded 

the imposition of a life sentence, and that the condition of proportionality was 

therefore not violated, the Court therefore stated that the prescription of a mandatory 

penalty by the legislature was a valid act. It is submitted that even if the Court was not 

entirely persuasive with regard to demonstrating the proportional necessity of a 

mandatory life sentence for murder, it is consistent with precedent to 

compartmentalise legislative and judicial processes in relation to it. Notwithstanding 

this, it is respectfully submitted that in order to treat this aspect of the instant case 

comprehensively, and consolidate a general principle that judicial discretion is not 

absolute, and may only be exercised after it has been authorised by the legislature, it 

may been helpful if the Court had afforded further consideration to analysis proffered 

on matter by Ms Justice Irvine in the High Court. In her discussion of judicial 

discretion, she referred not only to Deaton, but to more recent jurisprudence such as 

Osmanovic v DPP, in which it was stated that it ‘is quite clear from the judgment of Ó 

Dálaigh C.J. in the Deaton case that the Oireachtas does have powers to lay down 

general parameters within which a sentence is to be imposed.’
32

 

Having espoused the sentiments related above with regard to judicial 

discretion, the Court then examined a claim made on behalf of the appellants that 

Deaton does not apply to the instant case because ‘the sentence imposed is not in 

substance a determinate one.’
33

 As the ability to bestow temporary release upon 

prisoners had been statutorily conferred upon the Minister for Justice, it was alleged 

that the sentence imposed upon murderers consisted of not only a punitive element, 

but also of a preventative aspect, added by the Minister for Justice when evaluating 

whether the prisoner was a suitable candidate for temporary release. It was contended 

by Counsel for the applicants that this deprives the trial Court of the opportunity to 

stipulate that a sentence proportionate to the circumstances of the case should be 

served.
34

  

The Court rebuffed the aforementioned argument with logic that initially 

appeared heavily assertive, holding that extant jurisprudence demonstrates that 

‘preventative justice is not known to our judicial system …’.
35

 The Court 

substantiated this claim later on however, offering the rationale that as the sentence 

imposed for murder endures for the entire life of the person convicted, even if the 

possibility of temporary release exists, the individual is always liable to be returned to 

incarceration should their temporary release be revoked for ‘good and sufficient 

reason’.
36

 The punitive aspect of the sentence is therefore always operational, and is 

not superseded by preventative considerations which divest the Court of the ability to 

impose a proportionate sentence.  

In developing its discourse in this area, the Court  drew upon cases such as 

Murray v Ireland
37

 to illustrate that the ‘legitimacy of the discretionary power to grant 
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temporary release as conferred on the Minister has, as Counsel for the State pointed 

out, been acknowledged in successive judgments of this and other courts.’
38

 It then 

concluded by delivering the opinion that when considering an application for 

temporary release, the Minister for Justice is operating within the terms of the 1960 

Act. This must be viewed as a distinct act to sentencing, and ‘is not a decision on the 

sentence to be served.’
39

 It may be contended that acceptance of this reasoning relies 

heavily upon subscription to the ‘formal provisions of the law’ and less regard to ‘the 

substance and effect of the law’,
40

 as the length of time physically spent in prison by 

the murderer is essentially determined by the Minister for Justice in conjunction with 

the Parole Board. It submitted that this argument was effectively deflected by the 

nuanced logic employed by the Court described above – whilst the prisoner may 

enjoy temporarily release, this does not bring to an end the sentence which has been 

imposed upon them, and their privilege may be curtailed if a ‘good and sufficient 

reason’ arises.
41

  

 

 

E COMPATIBILITY WITH THE EUROPEAN CONVENTION ON 

HUMAN RIGHTS ACT 2003 

 

 

Finally, the appellants sought a declaration pursuant to section 5 of the European 

Convention on Human Rights Act 2003 that section 2 of the 1990 Act is incompatible 

with Article 5 of the European Convention on Human Rights. This submission was 

founded upon the contention that the Minister for Justice, in apparently delineating 

the period of time to be served, was exercising a judicial function. This was argued to 

be a violation of Article 5(1) and 5(4), which respectively provide that ‘(n)o one shall 

be deprived of his liberty save in the following cases … lawful detention of a person 

after conviction by a competent court. ...’ and ‘(e)veryone who is deprived of his 

liberty ... shall be entitled to take proceedings by which the lawfulness of his 

detention shall be decided speedily by a court. …’
42

 Furthermore, it was alleged that 

the duration of the sentence to be served was determined ‘in an arbitrary fashion by a 

Minister’.
43

  

Having conducted a review of relevant jurisprudence of the European Court of 

Human Rights (ECtHR), the Court declined to accept the arguments listed above. 

Citing the case of Kafkaris v Cyprus,
44

 it was stated that the ECtHR ‘made a clear 

distinction’ between the imposition of a mandatory and punitive life sentence … and 

the exercise of an executive discretion…’.
45

 It is therefore submitted that the 

invocation of this precedent comprehensively demonstrates that the State has not 

violated Article 5(1). In addition to this finding, a further blow was dealt to the 

appellants when the Court noted that in Kafkaris, it was not merely held that the 

exercise of executive discretion in relation to mandatory life sentences did not 
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contravene Article 5 – in fact, it was adjudged that if there was a possibility of the 

executive reviewing a life sentence with a view to granting privileges such as 

conditional release, this would guard against a violation of Article 3, as degrading 

treatment was not being inflicted upon the prisoner by a sentence that was ‘irreducible 

with no possibility of release’.
46

   

With regard to the second submission made on behalf of the appellants in 

relation to the ECHR Act 2003, the Court imported a test outlined in Kafkaris in order 

to illustrate that the sentence being served by the appellants was not ‘arbitrary’. The 

Kafkaris analysis involved an examination of whether there exists a ‘a clear and 

sufficient causal connection between the conviction and the applicant’s continuing 

detention which is pursuant to his conviction and in accordance with the mandatory 

life sentence imposed on him by a competent court...’.
47

 It was held by the Court that 

in the instant case, the prisoners were being ‘detained in accordance with the 

punishment provided by law and ordered by the court of trial.’
48

  

It is submitted that this conclusion may not amount to a principled rejection of 

the arguments of the appellant. Rather, it appeared that the issue was dismissed rather 

easily by the Court, when it stated that on the facts of the instant case the Minister for 

Justice had chosen not to exercise a power conferred upon him with regard to 

temporary release, and that a ‘causal connection’ persisted between the detention of 

the appellants and the sentence delivered by the court of trial.
49

 It is possible that the 

Court may have deployed another line of reasoning to further the conclusion that 

arbitrary action is unlikely to occur in relation to those incarcerated for murder by 

highlighting the reality that specific grounds for granting temporary release are 

enumerated in the 1960 Act. It is suggested that these largely reduce the risk of the 

executive acting arbitrarily with regard to temporary release. 

Reliance was finally placed by the appellants upon four cases in which the 

ECtHR determined that ‘(t)he sentencing regime in the United Kingdom ...was ... 

incompatible with the provisions of the Convention...’.
50

 The Court demonstrated that 

the employment of these authorities was not a profitable strategy for the appellants 

however, as it illustrated that the sentencing process impugned in those instances was 

of a different nature to that in operation in Ireland, which, as had been 

comprehensively explored elsewhere in the Whelan judgment, is exclusively punitive 

in nature. It demonstrated that the UK sentencing process had fallen on the fact that it 

was comprised of a punitive and preventative element, and not due to a principled 

rejection of the imposition of a mandatory life sentence by the ECtHR. 

 

 

F CONCLUSION 

 

 

It is evident that decision delivered in Whelan will have a significant impact on the 

frequently controversial issue of sentencing in cases of murder in Ireland. It represents 

an important judicial endorsement of the mandatory life sentence in such instances, 
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and therefore ensures that penalty’s preservation in the jurisprudence of this 

jurisdiction in the immediate future. It appears that in formulating its judgment, the 

intention of the Court was to establish that section 2 of the 1990 Act is 

constitutionally acceptable and compatible with the ECHR, and it is submitted that as 

outlined above, it succeeded in doing so. It is contended however  that while the 

provision has survived on these technical grounds, the persuasive value of some of the 

principled arguments advanced in its favour (such as Chief Justice Murray’s intent 

based analysis and the allusion to the concept of deterrence made by the Court) is 

questionable. Consequently, it seems that debate initiated by bodies such as the Law 

Reform Commission concerning matters such as the need to reflect the varying 

degrees of moral culpability encompassed within the offence of murder remains 

unresolved. If a principally as well as practically sound justification is to be 

established for the mandatory life sentence, it is arguable that this issue warrants more 

extensive consideration than it was afforded by the Court in Whelan.     

 

 

 

 

 


