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BRINGING IT HOME: THE PLIGHT OF MIGRATORY SAME–SEX 
COUPLES  

 

Leonora Nyhan 

 This essay, taking as its focal point the ongoing High Court case of 
Zappone & Gilligan v. The Revenue Commissioners, argues in favour of 
increased protection for same–sex relationships in Ireland and particularly 
for legislative change aimed at equal treatment for migratory same–sex 
couples. The discussion is set in the context of the history of homosexuals’ 
rights in Ireland; recent and contemporary developments abroad are also 
surveyed.  

This paper was written while the author was studying in the James 
Beasley School of Law, Temple University, Philadelphia, as part of a writing 
seminar exploring the relationship between gender, sexuality and the law. 
This article has been updated in light of the recent changes to the law in the 
United Kingdom.  

A INTRODUCTION  

The upcoming case of Zappone & Gilligan v. The Revenue 
Commissioners1 brings the plight of migratory homosexual couples 
throughout the world squarely into Ireland’s back garden.2 The patchwork of 
partnership options available to gay couples across the globe leaves many 
couples who avail of these options in a legal predicament as to what rights, if 
any, they can expect when they leave one jurisdiction and enter another.3 The 
paper posits to analyse the European predicament of recognizing foreign 
same–sex unions focusing on the challenges in particular on the Irish 
jurisprudence to date.  

B ZAPPONE & GILLIGAN V. THE REVENUE COMMISSIONERS4 

Dr Zappone and Dr Gilligan are an Irish homosexual couple that 
married in Vancouver, British Columbia, Canada in September 2003. 
Currently Canada is the only country without residency requirements for 
same–sex marriage. When the couple returned to Ireland they informed the 
Revenue Commissioners of their marriage and sought to avail of the various 
tax allowances and advantages to which married people are entitled in 

                                                        
1 Zappone & Gilligan v. The Revenue Commissioners, Ireland and the Attorney General No. 
2004/19616P. 
2 McKechnie J in the High Court granted Dr Ann Louise Gilligan and Dr Katherine Zappone 
leave to apply for judicial review on the 9th November 2004. 
3 Currently only four countries in the world allow same–sex marriage: the Netherlands, 
Belgium, Spain and Canada. South Africa is expected to legalize it by December 2006. In the 
US same–sex marriage is legal in the state of Massachusetts. However, there is a smorgasbord 
of partnership options available in many countries and US states including domestic 
partnerships, civil unions, and reciprocal beneficiary laws. 
4 Supra n1. 
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Ireland.5 Not surprisingly, the Revenue Commissioners responded by 
informing the couple that they were not a married couple for the purposes of 
Irish tax law. The Irish tax law speaks in the gendered terms of husband and 
wife, but does not define these terms. Hence the Revenue Commissioners 
resorted to the Oxford English Dictionary’s definition of ‘husband’ as a 
married man and ‘wife’ as a married woman. The couple wished to challenge 
the Revenue Commissioner’s refusal to recognize their marriage. In November 
2004, they were granted leave by the High Court to bring their case by way of 
Judicial Review. The court has not yet heard this case. However, it is expected 
to commence in early 2006.  

In their statement of claim to the High Court the formidable legal team 
of Gerard Hogan SC and Ivana Bacik premised their argument on the fact that 
the Irish Constitution does not explicitly define marriage as a union between a 
man and a woman. Furthermore the Tax Acts do not define a married couple 
and the defendants wrongfully interpreted tax law to mean that the provisions 
only applied to opposite–sex couples. In particular, the defendants subjected 
the plaintiffs to unjust and invidious discrimination, contrary to Art. 40.1, 
when they treated them differently to opposite–sex couples based on their 
gender and/or sexual orientation. The plaintiffs claim a violation of their 
personal right to marry under Art 40.3.1. They also rely on the family 
provision under Art 41 by claiming that they are a family and hence should 
have a right to marry. The plaintiffs also rely on European legislation. In 
failing to recognize their marriage the defendants have discriminated against 
the plaintiffs on the basis of gender and/or sexual orientation in breach of 
Article 14 of the European Convention on Human Rights Act 2003 and have 
violated their right to respect for their private and family life and their right to 
marry under Articles 8 and 12 of the Convention and under Article 9 of the 
European Charter of Fundamental Rights of the European Union. 

Granting the couple permission to have their case heard, McKechnie J 
in the High Court astutely recognized that: 

this case is not simply about tax bands or allowances, or a comparative 
analysis between married and unmarried persons. The matters raised 
here transcend these individuals, and are of profound importance to 
society and to persons contemplating same sex marriages. The issue of 
marriage itself is up for debate. The ramifications of the case will not stop 
there. If the applicants succeed, a stream of consequences—legal, 
cultural—may follow. Far–reaching issues are raised.6 

When one considers the distilled essence of the Plaintiffs’ case, the 
consequences for Irish law are potentially enormous. What the plaintiffs are 
seeking to do, in effect, is to introduce gay marriage into Ireland by the 
backdoor, at a time when this jurisdiction has so far resisted attempts to 
recognize even limited partnership unions. The plaintiffs either request 
official recognition of their marriage in Ireland (in relation to the tax code, 

                                                        
5 The relevant legislation is Section 1019 of the 1997 Taxes Consolidation Act (as amended). 
Under this section married persons avail of extensive tax benefits that are unavailable to 
unmarried persons. 
6 Supra n1. 
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however it is difficult to see how this would be viewed in isolation) or, in the 
alternative, seek to have the right to marry in this jurisdiction. Such 
developments seem utterly alien, given the current situation regarding gay 
rights in Ireland.7 

C IRISH JURISPRUDENCE ON GAY RIGHTS  

The gay rights movement has long struggled in this jurisdiction for 
official recognition. The decriminalization of homosexual relations between 
consenting male adults took place as late as 1993.8 Up to that point, the 
legislature had retained an archaic prohibitive statute, which dated from the 
nineteenth century. (Such retention was not an oversight.) As late as the 
1980s the Supreme Court held in Norris v. AG9 that the anti–sodomy statute 
did not contravene the Constitution, having regard to the Christian and 
democratic nature of the State. The Court gave as reasons the immorality of 
the deliberate practice of homosexuality, the potential health risks to the 
general public and the potential harm to the constitutionally–protected 
institution of marriage. The dissenting opinions of McCarthy and Henchy JJ 
were based on the constitutional right to privacy. They acknowledged that the 
European Court of Human Rights in Dudgeon v UK had already dealt with 
this issue.10 In facts very similar to Norris, the ECHR held that Northern 
Ireland’s anti–sodomy law was unconstitutional as a violation of an 
individual’s right to privacy under Article 8 of the European Convention of 
Human Rights. Hence unsurprisingly in the later case of Norris v Ireland11 the 
ECHR held that Ireland had breached Article 8 of the Convention. Hence the 
Irish judiciary has been reluctant to recognize the even limited partnership 
options and have tended to adopt a staunchly Catholic outlook. Only now are 
medical, educational and political institutions coming out from under the 
shield (some might say shadow) of the Church. Divorce was legalized in a 1995 
referendum, by a razor–thin margin.12 Abortion continues to be illegal in most 
circumstances.13 

Despite being something of a late starter in the gay civil rights 
movement, the campaign for equal treatment of homosexuals in Ireland 
certainly exists and is strengthening. One legal analyst has commented, 
“Without being wildly optimistic, it is clear that the legal situation of same–

                                                        
7 Up until then s 61 of the Offenses Against the Person Act 1861 as amended by Criminal Law 
Amendment Act 1885 provided that “Any person who, in public or private, commits, or is 
party to the commission of, or procures or attempts to procure the commission by any male 
person of, any act of gross indecency with another male person, shall be guilty of a 
misdemeanor, and be convicted thereof, shall be liable at the discretion of the court to be 
imprisoned for any term not exceeding two years, with or without hard labor.” 
8 The Criminal Justice (Sexual Offenses) Act abolished all legal rules, both legislative and 
common law, criminalizing consensual sexual activity between men. 
9 [1984] IR 36. 
10 (22 Oct. 1981) Series A, No. 142, 13 EHRR 146. 
11 (26 Oct. 1988), Series A, No. 45, 4 EHRR 149. 
12 Family Law (Divorce) Act 1995. 
13 See X v. AG [1992] 1 IR 1. 
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sex couples in Ireland is on the cusp of major change.”14 It appears that 
policy–makers recognize that civil rights law cannot remain frozen in what 
Gerard Hogan SC has referred to as the “permafrost of 1937.” The traditional 
interpretation of Article 41 of the Constitution (in which the institution has 
been taken to refer only to monogamous heterosexual unions) has remained a 
bulwark to the recognition of other family units. However the Law Reform 
Commission’s report on the rights and duties of co–habitees concluded that 
Art 41 does not prevent the legislature from passing enacting better protection 
for both heterosexual and homosexual co–habitees.15 

The Taoiseach, Bertie Ahern, has stated that while the recognition of 
gay marriage may still be very far off for this country, gays should be given 
more rights: 

These people are in relationships which are not illegal, they’re not 
immoral, they’re not improper … We should try to deal with some of the 
issues they have to surmount in their daily lives … And I think that’s the 
fairest, caring and Christian way to deal with this.16 

Certainly, in contrast to the US position, the culture here seems to be 
one of tolerance and inclusion. As Leo Flynn comments, 

the formal rules relating to lesbians, gay men and bisexuals are designed 
to engender public discourse in which homophobia is not permitted, and 
to foster respect and dignity for all persons, irrespective of their sexual 
orientation, in the workplace and in public and private transactions.17 

A number of government–sponsored papers have emphasized need for 
recognition of non–marital families, so as to reflect the reality of modern Irish 
society. The Constitutional Review Group recommended protecting family 
rights on a more inclusive basis by amending Art 41 to include: 

a pledge by the State to guard with special care the institution of Marriage 
and protect it against attack subject to the proviso that this section should 
not prevent the Oireachtas from legislating for the benefit of families not 
based on marriage or for the individual members thereof.18 

Another report found that most Irish people do not want the traditional 
nuclear family as a model for future policy and legislation on the basis that it 
is no longer the reality for many families.19 Furthermore, the All Party 
Oireachtas Committee on the Constitution published the 10th Progress Report 
Recommendations in January 2006. The Committee declined to recommend 
an extended definition of the constitutional family, instead confining 
constitutional protection to the marital family as currently contained in Art 

                                                        
14 Leo Flynn, ‘From Individual Protection to Recognition of Relationships: Same–Sex Couples 
and the Irish Experience of Sexual Orientation law Reform’ in Wintemute  and Andenaes 
(eds) Legal Recognition of Same–Sex Partnerships 2001 at 591. 
15 Law Reform Commission Consultation Paper on the Rights and Duties of Co–habitees, 
2004. 
16 ‘“Better rights” for gay couples’ 2004/11/15 www.bbc.co.uk. 
17 Supra (11) at 603. 
18 Constitution Review Group, 1996, The Family, Recommendation 4 (iii). 
19 Mary Daly, Families and Family Life in Ireland, February 2004. 
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41. However the Committee did find that on the current case–law that civil 
partnership legislation could an should be provided for same–sex couples 
with “‘marriage–like’ privileges provided they do not exceed in any respect 
those of the family based on marriage.”20 Hence the recommendations call for 
the uncomfortable situations where same–sex couples are recommended a 
lesser standard of protection than their heterosexual neighbours.21 

D THE UK CIVIL PARTNERSHIP ACT 2005  

Legislation recently passed by the United Kingdom parliament has 
afforded gay couples the option of having their relationships legally 
recognized. The UK Civil Partnership Act 2004, which came into force on the 
5th of December 2004, allows for gay couples to register their relationship 
and gain access to the myriad rights that had previously been available to 
married couples only. These include rights to survivor pensions, immigration 
rights, equal treatment for tax purposes, next of kin rights and protection 
from domestic violence. Furthermore, the recently enacted UK Adoptions Act 
also provides for gay partnerships to adopt as a couple. Previously, gay 
couples seeking to adopt could do so as individuals, but not as a legal family. 
Many gay couples with adopted children will finally be afforded legal 
recognition as a family. 

E THE US FEDERAL DEFENSE OF MARRIAGE ACT  

The United States has already dealt with the problem of cross–state 
recognition of gay unions by enacting the Defence of Marriage Act in 1996.22 
In a clandestine ceremony outside President Clinton’s bedroom in the midst 
of a heated national election, the union of marriage was declared to solely 
between a man and a woman. The Act aims to prevent the courts from forcing 
states which have rejected or taken no position on the issue to recognize the 
marriages of another state.23 Thus, DOMA essentially slammed the door on 
the possibility of recognizing unions from other states.24 

DOMA is a spectacularly thoughtless Act. It restricts the 1,100 benefits 
and rights that marriage automatically confers on spouses to heterosexual 
unions.25 It doesn’t provide any means of obtaining these rights through other 
channels. Instead of recognizing the reality that is homosexual union, it leaves 

                                                        
20 All Party Oireachtas Committee on the Constitution 10th Progress Report, Chapter 9, p123. 
21 The Minister for Justice, Equality and Law Reform, Michael McDowell, announced his 
intention in December 2006 to set up a Working Group to prepare an Options Paper on Civil 
Partnership. This will consider the extent of legal protection to be afforded to the categories of 
partnerships and relationships outside of marriage, consistent with Constitutional provisions. 
Another recent development worth noting is the Irish Examiner/Red C poll published 
February 21st 2006, in which 51% agreed that homosexual unions should be legally 
recognized. 50% stated that they would be happy to allow gay people to adopt children. 
22 Hereinafter referred to as DOMA. 
23 17 states have also moved to enacted constitutional amendments to their state constitutions 
banning the recognition of same–sex marriage. 27 states have legislation defining marriage as 
a union between a man and a woman. 
24 This was antecedent to the legalization of same–sex marriage in Massachusetts. 
25 United States General Accounting Office. For an analysis of the current rights available to 
same–sex couples in Ireland see Mee & Ronayne, Partnership Rights of Same–sex couples, 
the Equality Authority 2004. 
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homosexuals out in the cold to fight for each and every right individually. 
Homosexual married couples in the US are in an impossible position. Once 
they leave the state they married in they may very well be legal strangers upon 
crossing state lines. Congress ignored such legitimate, practical concerns in 
enacted legislation that pandered to political hysteria and the lobbying of the 
conservative Right. One author describes it as “one of the grossest examples of 
legislation specifically enacted to pander to voters.”26 

F THE EUROPEAN DILEMMA  

In contrast, Europe has yet to deal concisely with the issue. All is still 
very much to play for. If the Gilligan case or a similar case were to reach the 
European Court of Human Rights, the matter would be brought to a head. 
This would hopefully initiate a much–needed discussion on the matter at a 
European level. There are a number of possible outcomes to such a case. 

Firstly, the ECHR may decide that it is a breach of the European 
Convention on Human Rights to refuse to recognize the foreign gay unions of 
other member states. However the ECHR has held that homosexual 
relationships do not fall within the scope of ‘family life’ under Art 8 of the 
ECHR and the ‘right to marry guaranteed by Article 12 refers to the traditional 
marriage between persons of the opposite biological sex.’27 

Alma Clissmann posits that the jurisdiction of the ECHR to date on 
issues such as decriminalization of sodomy, parenting and adoptions rights 
for homosexuals, tenancy rights emphases that the 

protection of gay rights must not depend on formal status such as 
marriage, but rather must be effective to recognize the realities of 
people’s lives, including families outside marriage and private lives 
involving homosexual relationships.28 

Further protection of gay rights may come in the form of generic civil 
liberties which impact on the practicalities of individual’s lives rather than a 
formal declaration of same–sex marriage. 

Hence an acceptable compromise to conservative member states might 
be mandate a minimal level of protection and rights for gay and lesbian 
couples. This would guarantee a base level of equality, without compromising 
the autonomy of member states. The US Congress should have seized the 
opportunity when drafting DOMA to provide this base line. As the Taoiseach 
said, “we should try and deal with some of the issues they have to surmount in 
their daily lives.”29 Individual member states are already taking the initiative 
through enacting legislation that provide for gay unions in varying forms. Now 
is the time to applaud and solidify these initiatives. The environment is right 
in Europe to ensure equality for all sexual orientations based on their right to 
equality as individuals.  

                                                        
26 Supra n17 at 151. 
27 S v UK, 47 DR 274 [1986]; Rees v UK [1986] EHRR 56. 
28 Alma Clissmann, ‘Gay marriage is not a convention right” Law Society Gazette Dec. 2004. 
29 Supra n16. 
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G CONCLUSION  

Many western democratic states are currently carving out legislation 
for recognition of  same–sex partnerships. The plight of same–sex couples 
who move from one jurisdiction to another must  be dealt with in Europe. 
DOMA sealed the fate of migratory homosexual married couples in the United 
States, at least temporarily, but in Europe the matter is yet to be decided 
upon. Europe may not be ready for European Union mandated same–sex 
marriage, but it is certainly laying the groundwork for a basic level of 
protection and rights for all its citizens. Whether or not Ireland has yet 
reached a point where gay marriage is acceptable to a majority of its citizens, 
as citizens of the European Union we may certainly be expected to treat all 
citizens equally regardless of their sexual orientation. 


