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A INTRODUCTION: INTERTEMPORAL LAW

Intertemporal law, which has its roots in public international law theory,1 has 
been described variously as ‘the body of rules governing precedence between 
discrete strata of law in force at different times at the same place’2, the law 
‘regulating the conflicts between systems of law applying at different times’ 
and ‘the study of the effects of changes to law over time.’3 Whatever the 
preferred wording, there can be little doubt that conflicts between laws 
applying in different time periods can be compared with conflicts between 
laws applying in different countries,4 thus the development of the name: 
‘intertemporal law.’

Law changes not only from place to place but also from time to time.5 If 
a court today finds the law to be X, what should happen in relation to the 
many past occasions in which it has been applied6 as if it were Y?7 In its Final 
Report of 1988, the Australian Constitutional Commission succinctly 
identified the nub of the issue:

In legal theory, the court is declaring what the law is and has been. 
In fact, the case may establish a new rule of law, but, because of the 
theoretical assumption, it is deemed to have been the law before its 
creation. This might, at times, produce unfairness or undesirable 
social consequences. At other times, the existence of the 
presumption may prevent a court from developing the law in a 
manner thought desirable, because of the injustice that would 
otherwise be done to persons who acted on the basis of a different 
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understanding of the law, which was generally accepted before the 
decision. The problem becomes most acute when the court is asked 
to overrule earlier court decisions. These problems can arise in 
respect of cases involving constitutional validity, statutory 
interpretation or common law.8

Such problems are common to all systems of law,9 and they have 
troubled, and indeed continue to trouble, the highest courts in many 
jurisdictions. In the recent past, the courts in Canada,10 Ireland,11 the United 
Kingdom,12 and the United States13 have all confronted issues of intertemporal 
law of one sort or another. 

Despite its practical and theoretical significance however, in the area of 
intertemporal law the work of identifying and analysing the material, so as to 
produce some kind of coherent body of law, remains to be done.14 Of course, 
issues of intertemporal law arise in several ways, most notably:

a) Where there is a change in the interpretation of the Common Law; 
b) Where there is a change in the interpretation of a statute; and 
c) Where a provision of a law is struck down on grounds of 
constitutional invalidity. 

This essay will attempt to look at the issue of intertemporal law in some 
depth in the latter context: the theories and methods deployed by courts when 
determining the extent of the effects of a decision of unconstitutionality.

B THE NEXUS BETWEEN CONSTITUTIONAL JUDICIAL REVIEW AND 

INTERTEMPORAL LAW

While I have elsewhere argued for a broader definition,15 there can be 
no doubt that a constitution is, at the very least, ‘the fundamental political and 
legal document detailing the structure of government of a distinct political 
community, settling such matters as the head of state, the legislature, 
executive and judiciary, their composition, powers, and relations.’16 This role 
then, amongst other things, subjects the legislature to certain constitutional 
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constraints, policed through the judicial review of legislation the 
constitutional compliance of which is in doubt. 

This practice of constitutional judicial review is itself a controversial 
one,17 both as a matter of constitutional theory and in some jurisdictions, of 
practice. However, the dilemmas posed by judicial review in a democracy are 
perhaps nowhere more apparent than when one speaks of the effects of a 
decision that a statute is unconstitutional.18 Several questions, effectively, 
questions of intertemporal law, immediately arise: Is the decision to bind all 
future litigants or only those immediately before the court? Is the newly-
announced constitutional situation to pertain retrospectively or prospectively? 
What impact would a later constitutional amendment have on the 
unconstitutional statute? Behind such terse questions lies a mass of issues, 
subtle, and complicated, for which all attempts at broad theoretical 
explanations have been inadequate. 19 Instead, such questions have been 
answered in different ways in different contexts and a number of theories and 
methods of approach, rather than one broad theory, can be identified.

It is worth noting at this point that a distinction can be drawn between 
the effect that the decision of unconstitutionality has on the provision itself, 
and the effects that the decision entails for acts done under, or in reliance 
upon, the provision.20 Though views on the former issue often influence the 
positions adopted in relation to the latter, this essay will essentially focus on 
the latter and the theories and methods that have been deployed in that 
regard: the void ab initio doctrine; the ‘presumption of validity’ doctrine; the 
use of temporal limitations; and the ‘case-by-case’ theory. Before doing so 
however, it is worth briefly considering an example that illustrates the 
significant impact that the choice of approach can have on the outcome of a 
particular case.

The A Case21 
The situation with which the Irish Supreme Court was confronted in A 

v Governor of Arbour Hill Prison22 suits this purpose well. In May 2006, in 
the decision in CC v Ireland & Ors,23 the Supreme Court held that section 1(1) 
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of the Criminal Law (Amendment) Act 1935,24 which effectively provided for 
the crime of statutory rape, was inconsistent with the provisions of the 
Constitution. The section was deemed to be unconstitutional because of its 
failure to provide for a defence of ‘reasonable mistake’ as to whether the girl in 
question was over the age of consent to sexual intercourse. In November 
2004, A had pleaded guilty to a charge under the now impugned provision 
and had been sentenced to three years imprisonment. Three days after the 
decision in CC25 however, he applied to the High Court for an order pursuant 
to Art 40.4 of the Irish Constitution directing his release from custody on the 
grounds that his detention was unlawful since the section upon which it was 
based had been declared unconstitutional. The High Court accepted this 
argument, Laffoy J stating that ‘the purported conviction relates to something 
which is not an offence in criminal law. In my view, the conviction is a nullity, 
as is the sentence.’26 

As Fanning has pointed out,27 it is difficult to recreate for the reader, 
perhaps far removed by time or distance from Ireland and the summer of 
2006, the public uproar that accompanied the High Court decision. As was 
pointed out later, media coverage and discussion was ‘rather breathless, and 
intentionally alarmist’;28 sensationalist newspaper headlines were the order of 
the day.29 A Supreme Court appeal was convened as a matter of urgency. The 
choice before the court was stark. On the one hand, if the High Court was 
correct and the unconstitutionality was to take effect retrospectively ab 
initio30 and ergo omnes, then A and a number of others in similar situations 
would have to be released. The Supreme Court and the government would 
have to endure the significant social and political ramifications of releasing 
people with all the appearance of convicted sex offenders. The respect in 
which the Supreme Court is held would likely have been damaged.31 On the 
other hand, if another approach could be adopted, then ‘A’ would be returned 
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to jail and those like him would remain there. Justice, at least in the eyes of 
the media and the public, would be seen to be done. 

Ultimately, the Supreme Court took the latter course. In lengthy 
judgments that touched on, and it might be argued adopted, several of the 
theories of approach that will be discussed later, the Supreme Court 
overturned the decision of the High Court and ordered the re-arrest of ‘_A_’ 
while an in-depth analysis of the judgments of the court is beyond the scope of 
this article, the circumstances of the case provide a vibrant example of what 
can be at stake in the kind of situations to which these approaches might be 
taken. Let us turn our attention now to the approaches themselves.

C THE VOID AB INITIO D OCTRINE

The void ab initio theory of the effect of an invalid statute is that it 
should be eliminated entirely from the consideration of the case, both as law 
and as fact.32 As Field J put it in the US Supreme Court: 

An unconstitutional statute is not law; it confers no rights; it 
imposes no duties; it affords no protection; it creates no office; it is, 
in legal contemplation, as inoperative as though it had never been 
passed.33

Thus, the void ab initio doctrine mandates complete retrospective 
application of the decision declaring a provision unconstitutional, and the dis-
application of the provision itself. This is the traditional and current default 
doctrine applied in the United States,34 in Canada,35 in Ireland36 and, in the 
context of situations of overrulings, in the United Kingdom.37 Indeed the 
general principle in constitutional situations is that once a statute has been 
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held to be unconstitutional, it is considered absolutely and retroactively 
invalid, giving rise to no rights whatsoever.38 It is under this void ab initio 
theory that a statute, once declared unconstitutional, need not be pleaded and 
assailed in subsequent case; its effect is ergo omnes. 39

A constitution is the supreme law of the state in which it applies. Thus, 
one argument made in support of the doctrine is that such supremacy would 
suffer if at any given moment a constitution is interpreted judicially as having 
more than one meaning, depending on the time-strata of the operative facts to 
be adjudicated.40 This argument is not unreasonable in the context of a clear 
provision of the constitution, where it has neither been amended nor had its 
appropriate interpretation influenced by an amendment, subsequent to the 
purported enacting of the now impugned legislation. However, when dealing 
with a relative or evolutionary provision of the constitution such an argument 
would not pass muster, for the constitution itself would seem to accept that it 
can, without amendment, have different meanings at different times.

The more traditional rationale for the void ab initio doctrine, as applied 
to actions done under the unconstitutional provision, is strongly related to the 
issue of the effect that decision of unconstitutionality has on the provision 
itself, particularly the date from which it is to be considered invalid. In this 
regard, for the most part,41 an unconstitutional provision is considered never 
to have been valid law: the legislature was precluded from acting in the 
manner in which it did, its actions are invalid and the consequences that have 
flowed from it are to be undone. Underpinning this view is the ‘declaratory 
theory’ of the role of judges that the judge, in making the decision of 
unconstitutionality, has merely declared the law to be as it has always been.  
Such a ‘declaratory theory’ of the role of judges has, however, been the subject 
of controversy in the United Kingdom in the context of the debate over 
prospective overruling in the common law.42 Nevertheless, the void ab initio 
doctrine is commendable for its logic, clarity, and certainty.43

Field suggests that there are many situations where this rule works 
well, giving the example that, if a person was arrested, accused, tried, and 
convicted under a statute which upon appeal was held to be unconstitutional, 
it would usually be proper to release him.44 Interestingly though, under the 
void ab initio doctrine, it would not be a violation of double jeopardy to try 
him for a different offence arising from the same facts: the first trial, having 
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been ultra vires, would not be considered jeopardy, and the subsequent trial 
would be considered the first jeopardy. 45 Nevertheless, the rigidity of the 
doctrine and the perceived injustices that are sometimes consequential to it 
has led to its substantial qualification.

D THE PRESUMPTION OF VALIDITY DOCTRINE

The first alternative to the void ab intito doctrine is the ‘presumption of 
validity’ doctrine, which refers to a collection of different legal principles 
under which ‘an unconstitutional statute is to be given sufficient effect to 
constitute at least one of the facts of the case.’46 In employing these devices, 
the court accepts that the unconstitutional provision itself is void ab initio, but  
does not give full effect to that finding. The net result in these cases is a 
decision that does not formally take account of the invalid statute as law but is 
indistinguishable from one formally based upon it. 47

At times, the courts say that it would be unfair to apply the void ab 
initio doctrine. At other times the courts emphasise the applicability of other 
considerations which justify giving some effect to the unconstitutional statute, 
such as estoppel, mistake of law,48 laches, and waiver. Cases in which courts 
have invoked such concepts as the ‘overriding interest in an ordered society’ 
would also be included in this category. Courts have engaged in the 
application of these devices because, in some cases, they have hesitated to take 
the responsibility for the results that would flow from an application of the 
strict void ab initio theory.49

Of course the adoption of these devices will be less doctrinaire and 
more pragmatic than the void ab initio doctrine, 50 but it is ultimately, an 
evasive technique. The courts that frankly admit that they are giving to the 
unconstitutional provision some legal effect encounter fewer legal difficulties 
than those that avowedly refuse to give such provisions any effect whatsoever 
but nonetheless try to avoid the void ab initio doctrine.51

E PROSPECTIVE OVERRULING & TEMPORAL LIMITATION

Prospective overruling and temporal limitation include any technique 
by which a court places a limit on the retrospective effect of its decision. 52 In 
this context courts often speak of giving effect to the idea that a statute is valid 
until it is declared invalid. The law, whether as it actually is or as it is 
understood to be, generates expectations as to rights and obligations. Thus a 
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judge, whether in a constitutional sphere or otherwise,53 is constantly in 
danger of being faced with the choice of betraying expectations or reinforcing 
an incorrect understanding of the law.54

The method of placing temporal limitation on the effects of a decision 
was developed as a way to mitigate the harshness in announcing a new 
constitutional or common law rule, or in overruling a well-established 
precedent. There are a variety of ways in which a system of temporal 
limitation can operate, and the appropriateness of such powers has been 
widely debated. While the main arguments in favour of and against allowing 
judges to place temporal limitations on their decisions have been well 
canvassed elsewhere,55 a brief review of the debate is warranted.

1 Arguments For and Against Prospective Limitation
The first argument that is made by those favouring the judicial power 

to limit the temporal effect of decisions is that it is consistent with the general 
recognition that any strict declaratory theory of law is a fiction. Much of the 
groundwork for judicial acceptance of the power to make decisions 
prospectively is made by the recognition that any strict declaratory theory of 
judicial law-making no longer does justice to reality or to principle.56 
However, as Freeman points out, ‘the declaratory theory of precedent may be 
untenable to lawyers but it resides firmly in the layman’s bosom.’57 Thus while 
the strict declaratory theory of law may not justifiably be raised in opposition 
to prospective decisions, the practical effects of its abandonment may be 
significant in terms of the public’s perception of the judiciary and their 
acceptance of their role.58

The second argument is that the ability to limit its decisions enables an 
appellate court to feel comfortable changing a legal rule that is seen to be 
working unjustly without concern for the possible consequences where there 
has been reliance on the old rule.59 On the other hand, however, it can be 
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argued that the ability to render the effects of their decisions prospective only 
may encourage courts to be bolder to an undesirable degree in developing the 
law.60

The third argument is that temporal limitation allows courts to limit 
the injustice caused to parties who have relied on earlier precedents.61 For 
example, the effects of a change in the law can be limited to so as not to 
disturb past transactions.62 This argument is at its most compelling when 
applied to situations where judges overrule earlier decisions of a jurisdiction’s 
highest court, for example, when dealing with past common law precedents. 
In those circumstances the reliance on past decisions, in the absence of other 
factors,63 is highly justified.

Fourthly, it is argued64 that where the desire which impels the court to 
decide a case in a particular way is the desire to implement a new policy to 
deter improper behaviour, then the decision need not be retroactive to be 
effective.65 The court wishes to stop the unauthorised practice, but it baulks at 
unscrambling the eggs of previous issues.66 A problem with this line of 
argument is that policies are not often pursued for a single purpose, rendering 
difficult an assessment of whether retrospective application is necessary.67 
However, it would seem to be a particularly strong argument in the context of 
decision requiring new and different standards of criminal procedure, where 
the prospect of convictions being open to collateral review on habeas corpus 
applications, or simply on appeal, on the basis of the failure to comply with 
the heretofore unknown procedures, might result in a mass exodus from a 
country’s jails.

Fifthly, it is argued that where a decision is considerably at variance 
with the common understanding of the law, a phased prospective overruling 
may be appropriate to allow an interim period of adjustment.68 However, 
granting such discretion removes some of a court’s insulation from political 
and other considerations.

A sixth argument in favour of allowing judges to place a temporal 
limitation on the effect of their decisions is sometimes made in situations of 
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what might be called ‘creeping unconstitutionality,’69 where a law was not 
repugnant to a constitution on the date of its passing but became so at a later 
date, for example, because of an amendment to the constitution, or because of 
an ‘up-to-date’ interpretation which is grounded on changed norms and 
acknowledged as such. In such a situation it would be incongruous to consider 
a law to be void ab initio.

The common thread running through many of these arguments is a 
concern about situations of reliance. Indeed, reliance is the justification most 
often advanced in favour of temporal limitation of decision-making.70 It is 
commonly accepted that there must be some justification for the court to 
depart from its default position of full retroactive effect.71 One significant 
point arising from reliance on the old understanding of the law as a basis for 
temporal limitation however is that it becomes very important whether the 
events occurred when the old statement stood unimpeached. If they did, it 
should not matter that the dispute was not in fact litigated until after the 
overruling decision.72 A significant reliance on the previous understanding of 
the law seems to be considered to be sufficient to justify temporal limitation, 
however, and this argument seems difficult to contradict.

One of the most significant and principled arguments against 
prospective or other temporal limitations is that it involves the court going 
beyond what is necessary to determine the case before the court.73 Moreover, 
to all intents and purposes, the power to place such a limitation on a decision 
is a discretionary one. Thus, an issue of fairness arises where a court exercises 
a discretion in such a way as to materially affect the rights of third parties to 
the dispute, without having heard argument from those parties as to how it 
should exercise its discretion. While Nicol is correct to argue that this will not 
always be the case,74 it seems likely to arise most often in situations where 
most is at stake—such are the situations, after all, when the court is most 
likely to consider exercising its discretion.

Many of the other arguments against judicial temporal limitation of 
decisions are specific to a particular model or rule adopted by various courts. 
Indeed, it is frequently argued that each rule or model results, in its own 
peculiar way, in arbitrary and invidious distinctions between parties whose 
positions seem almost identical.75 Thus, it is worth being aware of the models 
that have been adopted.
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2 Types of Temporal Limitation
There are several types of temporal limitation, and they have been 

applied in a variety of different ways. The following are the major categories to 
be encountered in the case-law and envisaged in academic commentary: 

(a) A case of first impression: 
This model allows the court to make a prospective ruling in situations 

where it takes an unexpected turn overruling a past decision, but to insist that 
it be retroactive if it does not.76 It might be argued that this system places too 
much emphasis on the presence or absence of a prior decision in determining 
whether reliance was justified or not. Under this model, the decision would be 
strictly prospective, so that the party seeking to have the provision declared 
unconstitutional will not benefit from the decision. This encourages them to 
argue for a retrospective decision, effectively ensuring that the case is made on 
behalf of others whose positions are to be affected by the decision. On the 
other hand, it would seem to reduce the incentive for a complainant to take an 
action in the first instance.

(b) Temporal restrictions imposed by a latter case: 
On several occasions the United States Supreme Court has restricted 

the retroactive effect of an overruling, not in the overruling case itself, but in a 
latter case. This situation seems particularly unhelpful in terms of providing 
for certainty on each occasion when a provision is decided to be 
unconstitutional.77 Indeed, the difficulties that arose in the A case78 might 
have been avoided had the Irish Supreme Court dealt with the issue of any 
temporal restriction of the effects of the decision in CC79 in that decision itself.

(c) Accepting the parties to the overruling decision from the denial of 
retroactivity: 
This is essentially a variation on the first model discussed above. 

Several commentators have argued that the ‘old law’ should apply in the case 
announcing the ‘new’ or correct law,80 and the courts which use this variation 
talk in terms of reward for the party who has persuaded them to see the error 
of their ways. 81 They argue that unless the party to the instant case is given the 
benefit of the new decision, there will be no incentive for him to raise the 
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propriety of the old decision.82 Finally they say that if the new rule is not 
applied in the instant case, the overruling will be obiter only.83 

(d) Excepting from the denial of retroactivity cases which have not yet been 
tried or are still subject to appeal or collateral attack: 
This is a wider form of the last variation and it has been used 

exclusively in criminal procedure cases as a way of extending the new rule to 
as wide a class as possible without reopening a mass of final convictions.84 It 
has been argued that the variation is justifiable as an administrative 
convenience, but only on that ground.85

(e) ‘Prospective-prospective’ limitation: 
This occurs when the effect of a decision is post-dated, normally to 

allow the legislature to take some appropriate action. 86

(f) Limitation from a particular date: 
This method has been mooted87 as a possible appropriate model to be 

deployed in situations of ‘creeping constitutionality’ mentioned earlier. In 
these situations a court would be free to pin-point the date on which the 
previously constitutional provision became unconstitutional, perhaps by 
virtue of a referendum.

A final note in relation to temporal limitations is that to an increasing 
extent, newly-drafted constitutions seem to include express provision for 
courts to make such orders. The devolution legislation for Scotland, Wales and 
Northern Ireland provide that, where a court decides that any provision in an 
Act of the Parliament or Assembly is not within the competence of that body, 
it may make an order removing or limiting any retrospective effect of the 
decision.88 If such orders are to be the norm, and if they are indeed necessary 
to mitigate against the harshness and injustice perceived in the void ab initio 
doctrine, then they should certainly be provided for expressly in the text of the 
constitution.

F THE CASE-BY-CASE THEORY

The final view of the effect of an invalid statute is that it is neither 
wholly valid nor wholly invalid. In accordance with this view a statute is 
constitutional under some circumstances, unconstitutional under others; 
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constitutional as to some persons, unconstitutional as to others.89 Field 
explains the theory underpinning such an inter partes view of the decisions 
effects thus:

No sweeping law-making effect is attributed by this view to judicial 
decisions. A judgment is as to a litigated question and as to the 
parties thereto, and is not a device for establishing rules of general 
import. A decision that a statute is invalid as between Smith and 
Jones in a dispute over ownership of bank stock may or may not 
have significance as a precedent or as establishing a rule of law for 
a dispute over a public office between Doe and Roe. [...] The 
Supreme Court of the United States has said90 that ‘a statute may 
be invalid as applied to one state of facts and valid as applied to 
another.91

This view will be found to be associated very closely with a view as to 
what parties may raise the question of constitutionality and also with a view as 
to the generality of the scope of judicial review.92

Interestingly, this view, normally associated with the debate over the 
scope of judicial review in the United States, received some consideration on 
the other side of the Atlantic. In the aftermath of a significant Irish decision, 
McMahon raised the issue of whether the effect of an Act being declared 
unconstitutional is merely to say that it is not enforceable only to the extent of 
the ratio decidendi of the court’s decision, but may continue in force for other 
persons. 93 Such a view would seem hard to reconcile with the express wording 
of a constitution that sought to limit the legislative power, and harder still to 
justify in a context where a court is considered to have a power to sever 
particular offending words, before having to declare a provision 
unconstitutional ergo omnes. Nevertheless, after the Irish Supreme Court’s 
most recent confrontation with the issue, one commentator was moved to 
describe its decision in the following manner:

The Supreme Court is in effect joining the dots and arriving at the 
conclusion that A could have been validly convicted and 
imprisoned under a constitutionally permissible version of the 
impugned statute.94
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This bears a startling resemblance to the description given by Field of a 
theory that most would consider alien to the Irish constitutional tradition.

G CONCLUSION
It appears to me that the void ab initio doctrine is too rigid and too 

harsh a doctrine to be adhered to in determining the effects of a decision of 
unconstitutionality. As such, I find myself compelled to agree that ‘there may 
be a certain amount of territory where [temporal limitation] might be 
productive of justice and properly employed.’95 It does not appear likely to 
destroy the balance of power between the judicial and legislative branches of 
government,96 nor to shatter the public’s confidence in or tolerance of the 
judiciary. However, as to the exact model to be employed, I am unconvinced 
of the merits of any one particular system, and feel that a broad discretion, 
albeit on an express constitutional footing, would be most appropriate. 
Indeed, the conclusion reached by the Irish Constitution Review Group as 
long ago as 1996 may remain the best guidance on the issue:

A majority of the Review Group is in favour of amending the 
Constitution to provide the courts with an express discretion, 
where, justice, equity, or exceptionally, the common good so 
requires, to afford such relief as they consider necessary and 
appropriate in respect of any detriment arising from acts done in 
reliance in good faith on an invalid law.97
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