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ASBESTOS-RELATED INJURY LITIGATION  
 

Departure from Traditional Tests for Causation as a Result of Scientific 
Uncertainty in Asbestos-Related Injury Litigation 

Anthony Finegan* 

A INTRODUCTION 

Asbestos-related injury litigation raises a number of difficulties for 
claimants. In particular, claimants suffering from mesothelioma, an 
indivisible cancerous disease that occurs in the lining of the lung (pleura) or 
the lining of the abdominal cavity (peritoneum), face an insurmountable task 
in satisfying traditional tests for causation. The aim of this article is to identify 
the reason for this difficulty and examine the solution that has developed in 
England. The possibility of applying s.11(3) of the Civil Liability Act 1961 will 
also be explored. Finally the effect of relaxing the traditional tests for 
causation will be considered. It is also worth noting, from the outset, that 
although emphasise will be on asbestos-related injury litigation, the same 
principles may apply to other indivisible injuries with multiple uncertain 
causes.  

B EPIDEMIC LEVELS OF LITIGATION  

The U.S.A. was the first jurisdiction to experience an explosion in 
asbestos-related injury litigation. It is reported that 600,000 claims, were 
filed up to December 2000, against 6,000 defendants in 75 of the 83 
industries recognised in the U.S.A. with compensation amounting to $54 
billion, up to 2002.1 The burden of litigation has resulted in an increasing 
number of defendants filing for bankruptcy. Globally, estimates suggest that 
asbestos-related injury litigation will cost $200 billion.2 Commentators 
frequently refer to a ‘mesothelioma epidemic’3 predicting a total of 250,000 
deaths in Europe from mesothelioma.4 In Great Britain, diagnosis of 
mesothelioma has increased by twelve-hundred percent between 1968 and 
2001. It is also estimated that in Britain there will be 65,000 deaths between 
2002 and 2050.5 In Ireland, preliminary estimates are sketchy, but it is 
thought that the trend is consistent with European levels. Reports dictate that 
there were 77 incidences of mesothelioma between 1994 and 1998. This 
represents an annual swell of 14.4% from previous periods. This number is 
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report, (Santa Monica: Rand, 2002). 
2 “Outlandish Claims”, The Economist, (25/5/2002) Vol. 363 Issue 8274, at p. 75. 
3 J. Peto, et al “The European Mesothelioma Epidemic” (1999) 79 British Journal of Cancer 
666. 
4 Ibid. 
5 J.T. Hodgson, D.M. McElvenny, A.J. Darnton, M.J. Price & J. Peto, “The expected burden of 
mesothelioma mortality in Great Britain from 2002 to 2050” (2005) 92 British Journal of 
Cancer 587 at pp. 588-589. 
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anticipated to rise to 70 cases annually by 2007.6 These numbers help to 
illustrate the volume of litigation that will be faced in the future.  

C MEDICO-LEGAL QUAGMIRE  

When traditional tests for causation are applied, the main hurdle to 
successfully claiming for mesothelioma against multiple defendants, who 
negligently exposed a plaintiff to asbestos, is proof of causation. The 
impenetrability of this obstacle becomes apparent when the aetiology of the 
disease, or in the case of mesothelioma the lack of scientific understanding of 
its aetiology, is examined. Injuries caused by multiple defendants can be 
categorised as either cumulative or non-cumulative, or legally, ‘divisible’ or 
‘indivisible’, dependant upon how they were caused. Of the two main 
asbestos-related injuries, asbestosis is classified as divisible, or cumulative, 
whereas mesothelioma is indivisible, or non-cumulative. The difficulty in 
proving causation, to be considered here, only arises in cases of indivisible 
injury. In order to understand the problem it is necessary to distinguished 
between both diseases. 

‘Asbestosis’ is caused by inhalation of asbestos particles.7 It develops 
when asbestos fibres become lodged in the alveoli. All scientific experts agree 
that extended exposure to asbestos is needed for asbestosis to develop. As a 
rule, the condition increases in severity according to the quantity and period 
of exposure.8 For this reason it is cumulative or legally divisible as each 
exposure contributes proportionately to the final injury. Mesothelioma, on the 
other hand, is indivisible. It is a form of cancer that occurs in the lining of the 
lung (pleura) or the lining of the abdominal cavity (peritoneum). 
Mesothelioma was first discovered to be undeniably linked to asbestos in 
1960, by Wagner et al.9 It is currently impossible to prove whether the disease 
was caused by one fibre or several fibres. Equally, the origin of the fibre or 
fibres that caused the disease cannot be proven. Inhalation of one dose may 
cause the disease and subsequent or preceding exposures will not hasten its 
onset or aggravate the symptoms.10 Where there are multiple exposures, no 
single exposure can be proved to be any more, or less, likely to have caused 
the disease. However, only one exposure may have caused it.11 In this way it is 
described as non-cumulative or legally indivisible. Combined with the long 
latency12 period of 30–40 years,13 this may mean that a plaintiff has been 

                                                        
6 However, this estimate is restricted by the fact that, in many cases, in Ireland, mesothelioma 
is not recorded on death certificates. Z. Kabir & L. Clancy, “Mesothelioma trends in the 
Republic of Ireland: an epidemiological study in the casual pathway” (2003) 96 IMJ 10. 
7 W.E. Cook, “Pulmonary Asbestosis” [1927] 2 BMJ 1024. 
8 J.C. Wagner, C.A. Sleggs & P. Marchand, “Diffuse Pleural Mesothelioma and Asbestos 
Exposure in the North Western Cape Province” (1960) 17 Br. J. Indust. Med. 266. 
9 Ibid. 
10 I.J. Selikoff & D.H.K. Lee, Asbestos and Disease, (New York: Academic Press, 1978) at pp. 
262. 
11 This fact must be distinguished from the increase in risk presented by repeated exposure. 
12 That is the date from first exposure until the time when diagnosis can be made. 
13 There is some debate on the length of this period with several scientists seeking to show 
either extremely long periods or shorter periods but the general opinion is between 30–40 
yrs. See I.J. Selikoff & D.H.K. Lee, supra. n.10 at pp.263. 
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negligently exposed to asbestos by multiple employers and although the injury 
may have been caused by only one, it is impossible to say by whom. 

Applying the traditional tests for causation, it is a fundamental 
principle that, where a tort is not actionable per se, the plaintiff must prove on 
a balance of probability that it was the negligence of the defendant that caused 
his injury.14 The burden of proof is not shifted simply because, owing to 
limitations of scientific understanding, the plaintiff has difficulty proving this. 
Henchy J. asserted this fact in the Supreme Court, in Hanrahan v. Merck, 
Sharpe and Dohme,15 when he stated that: 

The ordinary rule is that a person who alleges a particular tort 
must, in order to succeed, must prove … all the necessary 
ingredients of that tort and it is not for the defendant to disprove 
anything. Such exceptions as have been allowed … seem to be 
confined to cases where a particular element of the tort lies … pre-
eminently within the defendants’ knowledge.16 

Where a plaintiff, suffering from mesothelioma, claims against multiple 
defendants, the traditional tests for causation consistently prevent recovery. If 
the traditional tests are applied it is impossible to prove that either defendant 
was any more or less likely to have caused the disease, although only one may 
be the cause.17 Under such circumstances the burden of proof is not satisfied 
and the claim must fail. A brief application of the predominant tests 
exemplifies the problem. The test most favoured by the courts is the ‘but-for 
test’. Under this test if the result would have occurred without the breach then 
it is not regarded as a cause.18 Commentators observe that this test is overly 
simple and inadequate for dealing with certain cases.19 The but-for test is 
incapable of satisfaction in cases involving, inter alia, multiple uncertain 
causes.20 Where a plaintiff claims for mesothelioma against multiple 
defendants, scientific knowledge will not allow it to be proved that ‘but-for the 
negligence of any one of the defendants he would not have been injured’. This 
is because the plaintiff can only prove that some defendant caused his injury, 
each is equally likely to have caused the injury, but all could not have caused 
it. 

Where the but-for test is not satisfied the claim fails even where a 
breach by all defendants is proven or has been admitted.21 

                                                        
14 E. Quill, Torts in Ireland, (Dublin: Gill & McMillan, 1999) at pp.395. 
15 [1998] ILRM 629. 
16 Ibid. at p.634. 
17 This position was summed up by Curtis J. at first instance in Fairchild v. Glenhaven 
Funeral Services (1 February 2001, Unreported), Queens Bench Division, (Curtis J.), at p.3. 
18 B.M.E. McMahon & W. Binchy, Law of Torts, 3rd ed, (Dublin: Butterworths,  

2000), at para. 2.10. 

19 For a detailed critical analysis of the sine qua non see: H.L.A. Hart, & T. Honoré, Causation 
in the Law, 2nd Ed. (Oxford: Clarendon Press, 1985). 
20 E. Quill, supra n.14 at pp.401. 
21 Barnett v. Kensington Hospital Management Committee [1969] 1 QB 428. See also :  J.P.M. 
White Civil Liability For Industrial Accidents, Vol.1, (Dublin: Oak Tree Press, 1993) at para. 
2.2.09. 
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An alternate test for causation is the material contribution test. 
According to this test “[t]he defendants conduct is a cause of the event if it was 
a material element and a substantial factor in bringing it about”.22 Prosser and 
Keeton comment that this is superior to the but-for test in ‘special classes of 
cases’23 where the defendants would escape liability because one or more 
others’ conduct produced the same result.24 This test, when applied to 
mesothelioma litigation, also denies a plaintiff recovery. Since mesothelioma 
is indivisible, it is impossible to prove which defendant materially contributed 
to the injury as only one materially contributed to the injury but science 
cannot identify who. In Fairchild v. Glenhaven Funeral Service25 (Fair Child) 
recovery was denied at first instance for this reason.26 Here Curtis J. found 
that the plaintiff had not established that the breach of duty by either 
defendant had materially contributed to the injury. Under strict application of 
the material contribution test, causation cannot be proven as only one 
exposure materially contributed to the injury and any subsequent or 
preceding exposures do not contribute to the disease. 

D EXPANDING THE TEST FOR CAUSATION  

Where it is certain that one defendant, but only one, caused injury, but 
owing to the plaintiffs inability to prove who, allowing all defendants to escape 
liability would generally be seen as an injustice on the plaintiff.27 For this 
reason, in England the tests for causation have been modified to allow an 
exception. It is often expressed that questions of causation are best answered 
through common sense rather than philosophical reflection.28 A ‘common 
sense’ approach may be observed in most of the judgements leading to a 
relaxation of the test. 

Bonnington Castings v. Wardlaw29 (Bonnington) is generally seen as 
the first departure point from the traditional approach to causation. Here the 
House of Lords held that where there are two or more potential causes of an 
injury and one is not actionable but the other is actionable and is more than 
de minimus, then causation is proven if the plaintiff proves that the actionable 
cause contributed to his injury. The approach adopted in Bonnington, was 
extended in McGhee v. National Coal Board30 (McGhee). In McGhee the more 
innovative concept of material increase in the risk was advanced.31 In this way, 
McGhee may be considered a more substantial basis than Bonnington for the 
later developments to build upon. 

                                                        
22 D.B. Debbs, R.E. Keeton & D.G. Owen, eds,  Prosser and Keaton on Torts, 8th ed, 
(Minnesota: West Publishing, 1984) at pp. 267 – 269. 
23 Ibid at p268. 
24 Ibid. 
25 See supra. n.17 
26 O. McIntyre, “Liability for Asbestos-Related Illness; Redefining the Rules on ‘Toxic Torts’”,  

(2004) 4(1) JSIJ 196 at pp.199 

27 See: dissenting judgement of Kingsmill J. in Power v. Bedford Motor Co. and Another 
[1959] IR 391, at pp. 419. See also: Cook v. Lewis [1952] 1 DLR. 1. 
28 See Alphacell Ltd v. Woodward [1974] All ER  475 at 490. 
29 [1956] AC 613. 
30 [1973] 1 WLR 1, [1972] 3 All ER 1008. 
31 R. Weekes, “Not Seeing the Woods For The Trees – Risk Analysis as An Alternative to 
Factual Causation in Fairchild” (2003) Nottingham L.R. v12(2) 18 at pp.20. 
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In McGhee, the defendant employer provided no showering facilities 
and the plaintiff pursuer was forced to cycle home covered in brick dust. 
Subsequently, he developed dermatitis. Medical evidence could not say 
whether the dermatitis resulted from the dust remaining on the skin for long 
periods or even if the disease would have developed regardless of the breach 
of duty in not providing showers. The House of Lords considered whether the 
breach had caused or contributed to the injury. There was evidence that the 
bicycle trips home covered in dust, as result of not showering, contributed to 
the risk of dermatitis developing. However, it could not be said to be the cause 
according to traditional tests for causation. The Lords circumvented this 
evidential gap by equating the material contribution to the risk with material 
contribution to the injury.32 Lord Reid stated that 

[f]rom a broad and practical viewpoint I can see no substantial 
difference between saying that what the respondents did materially 
increased the risk of injury to the appellant and saying that the 
respondents made a material contribution to his injury33  

Lord Wilberforce added that where a defendant created a risk and 
injury occurs “within the area of risk, then the loss should be bourn by him 
unless he shows that it had some other cause”.34 Unless an alternate cause is 
proven the “employers should be liable for an injury squarely within the risk 
which they created”.35 Lord Salmon asserted that it is for the plaintiff to prove 
that the negligence materially contributed to the risk of injury,36 thus ensuring 
that the approach was not regarded as reversing the burden of proof. The 
application of this approach was limited to situations where knowledge of all 
the material factors is incomplete.37 

Although McGhee was a substantial development,38 it only applied to a 
single negligent defendant employer who caused a divisible injury. Further 
elaboration and refinement was needed to enable it to apply to multiple 
defendants of whom only one may have caused an indivisible injury. This fact 
coupled with the uncertainty cast on the rule in subsequent cases39 left the 
issue far from decided at that point in time. Nonetheless, in Bryce v. Swan 
Hunter Group,40 Philips J. applied McGhee to a claim for mesothelioma 
involving multiple defendants. In correctly anticipating the application of the 
rule to be laid down by the House of Lords41 some 15 years later,42 he held 
that, regardless of how the asbestos operated, each of the defendants’ breach 

                                                        
32 J. Stapleton, ‘The Lords A-Leaping Evidentiary Gaps’ (2002) 10 Torts LJ. 276. 
33 [1972] 3 All ER 1008 at p. 1011. 
34 Ibid at p. 1012. 
35 Ibid at p. 1013. 
36 Ibid at p. 1018. 
37 Ibid at p. 1011 per Lord Reid. 
38 J. Stapleton, supra n. 31. Note the author refers to the final formulation of the rule as the  

McGhee/Fairchild Rule. 

39 Wilsher v. Essex Area Health Authority [1988] 1 All ER 871. 
40 [1987] 2 Lloyds LR 426. 
41 Fairchild v. Glenhaven Funeral Services [2002] 3 All ER 305. 
42 O. McIntyre, “The Test For Causation in Relation to ‘Indivisible’ Environmental Diseases” 
[2003] 10(2) IPELJ 32 at pp.34-35. 
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materially contributed to the risk.43 He concluded that: “[e]ach of the 
defendants must accordingly be taken to have caused the mesothelioma by its 
breach of duty.”44 

However, in Wilsher v. Essex Health Authority45 (Wilsher), doubt was 
cast upon the applicability of McGhee. In Wilsher there were numerous 
factors which could have caused the condition for which the plaintiff claimed, 
one of which was the negligence of the defendant hospital. In the House of 
Lords, Lord Bridge, in denying recovery, stated: “[t]he conclusion I draw…is 
that [McGhee] laid down no new principle of law whatever.”46 Accordingly, 
Lord Bridge regarded McGhee as not involving a different test for causation 
but considered it to be no more than “a legitimate inference of fact”.47 This 
cast doubt on the application of McGhee and coupled with the ambiguity of 
the judgement in McGhee it was uncertain whether proof that the negligence 
of the defendant materially contributed to the risk of injury was sufficient to 
satisfy the requirement to prove causation.   

E THE FAIRCHILD FORMULATION OF THE RULE  

The House of Lords was presented with the opportunity to clarify the 
correct approach to be taken in Fairchild.48 Here three joined appeals were 
heard and in each case, multiple defendants had exposed past employees to 
asbestos who contracted mesothelioma. The outcome of these cases, at first 
instance, illustrates the uncertainty over the correct approach to be taken. In 
Mathews v. Portland Cement Manufacturers49 recovery was granted at first 
instance. However in Fairchild50 and Fox v. Spousal51 recovery was refused, 
despite having essentially similar facts to Mathews. In Fairchild,52 Curtis J. 
summed-up the difficulty facing such plaintiffs when he stated:  

[I]t simply cannot be said in this case:  

(i) whether a single fiber of asbestos is more or less likely to have caused 
the disease  

(ii) whether more than one fiber is more or less likely to have caused the 
disease  

(iii) even if multiple fibers are responsible, it cannot be shown that it is 
more likely than not those fibers came from more than one source.  

(iv) no Court could find on the facts of this case that the deceased's fatal 
disease was caused cumulatively by the exposures at Defendant Three 
and Defendants Two named premises.53   

 

                                                        
43 Supra n.40 at p.442. 
44 Ibid. 
45 Supra n.39. 
46 Ibid at pp.881. 
47 Ibid. 
48 Supra n.41. 
49 (11 July 2001, Unreported), High Court, (Mitting J.). 
50 (1 February 2001, Unreported), Queens Bench Division, (Curtis J.). 
51 (27 March 2001, Unreported), High Court, (Mackey J.). 
52 (1 February 2001, Unreported), Queens Bench Division, (Curtis J.). 
53 Ibid at p.3. 
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Similarly, the Court of Appeal54 in hearing the three cases and three 
others with broadly similar facts,55 found that the principle in McGhee could 
not be applied in cases involving multiple tortfeasors. Brookes LJ held that:  

[T]his leap over the evidential gap not only defies logic but it is also 
susceptible of unjust results. It may impose liability… when the 
claimant is wholly unable to prove… that the period of employment 
had any causative relationship with the inception of the disease.56 

Accordingly, the appeals in Fairchild and Fox were dismissed and the 
judgement in Mathews was reversed.57 

Fairchild, Fox and Mathews were appealed jointly to the House of 
Lords (hereinafter referred to collectively as Fairchild). Elucidation was 
ensured and the vagueness of the judgement in McGhee was avoided. The 
Lords expressly acknowledged that the usual test for causation should be 
departed from in these limited circumstances.58 McGhee was re-affirmed and 
the dictum of Lord Bridge in Wilsher59 was found to be no longer authoritive. 
In applying McGhee, the House of Lords held that the burden of proof was 
satisfied by showing that each defendant’s breach had materially contributed 
to the risk of the injury developing and it did in fact develop. The decision was 
strongly driven by considerations of fairness and justice.60 Another reason for 
allowing a departure from the traditional tests was that, to allow the 
defendants escape liability when they are clearly in breach of duty because of 
the state of scientific knowledge, would essentially allow them to ignore a 
statutory duty.61 This consideration was compounded by the fact that, because 
multiple employers breached their duty, this made it more difficult to prove 
causation than if only one was in breach.62 

Whilst it was expressly acknowledged that this approach was the 
correct one to follow63, care was taken to limit its scope. The fact that the rule 
would be developed further was acknowledged by each of the Lords.64 

                                                        
54 [2002] 1 WLR 1052. 
55 The fourth and fifth case were: Dyson and Another v. Leeds County Council, and Babcock 
International Ltd v. National Grid Co. Plc. The sixth case, Pendleton v. Stone & Webster 
Engineering Ltd, differed slightly as no mesothelioma had yet developed. The plaintiff had 
pleural plaques and might develop mesothelioma at some stage in the future. 
56 Supra n.54 at p.1080. 
57 On the other two issues under appeal; the appeals that fell under occupiers’ liability were 
also dismissed as no statutory duty was found to exist nor was there any breach of common 
law duty. With regard to the risk of developing disease in Pendleton, this appeal was 
dismissed as the disease had not yet developed and the court noted that it would be 
unreasonable to make a provisional award of damages and keep files open or to require 
insurers to maintain reserves until such a time as the disease developed. 
58 Supra n.41 per Lord Bingham at para. 35. 
59 Supra n.39. at pp.881-882. 
60 Ibid, see speech of Lord Bingham at para.33, Lord Hoffman at  

para. 63, Lord Hutton at para. 114, Lord Nicholls at para. 40. 

61 Ibid per Lord Hoffman at para. 61 – 65. 
62 Ibid per Lord Bingham at para. 9. 
63 Ibid per Lord Hutton at para. 108. 
64 The rule has been subsequently extended to cases of medical negligence in Gregg v. Scott 
[2005] 2 A.C. 176. See also: Chester v. Afsher [2005] 1 A.C. 134. 
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Nonetheless, Lord Hutton found that this alternative test for causation should 
be limited to the ‘circumstances of this case’65 and Lord Bingham66 and Lord 
Hoffman67 confined it to the facts under consideration. However, Lord Rodger 
did not seek to define the circumstances, where the new test could apply, so 
narrowly. In attempting to provide guidance for its future application he laid 
down a six-tier test.68 These guidelines for applying the alternative test for 
causation can be summarised as:  

(i) Where it is impossible to establish exactly how the injury was caused, 
but the plaintiff has proved all he possibly can and science could never 
allow a casual link to be established.  

(ii) The defendants’ conduct must have created a material risk of injury to 
the plaintiff, not merely a class of persons. 

(iii) The conduct alleged to be the cause must have been capable of causing 
the injury.  

(iv) The plaintiff must prove that the injury was caused by the type of risk 
created by the defendant.  

(v) It is not essential to prove that the exact same agent as the defendant’s 
wrongdoing caused the injury but an agent that operates in 
substantially the same way. 

(vi) The other possible source of injury is a similar wrongful act or omission 
or a lawful act or omission by the same defendant.   

 
F THE EFFECT OF THE RULE IN FAIRCHILD  

The rule in Fairchild was initially thought to impose joint and several 
liability.69 This outcome was acknowledged in Fairchild as imposing some 
level of injustice on a defendant, who may not have caused the injury. 
Nonetheless, theapproach was justified on grounds that the injustice on the 
plaintiff in denying recovery would outweigh any injustice on the defendant.70 
Injustice may result from the fact that one defendant may bear the burden of 
compensation even where he may not have caused any injury. 

However, recently, in Barker v. Corus71 (formerly Baker v. St. Gobain 
Pipelines),72 the House of Lords held that the rule does not impose joint and 
several liability. On essentially similar facts to those in Fairchild the Court of 
Appeal had held that joint and several liability was the only logical result as 
the injury was indivisible.73 The House of Lords, in reversing the decision, 
held that liability could be apportioned according to the degree of contribution 
to the risk. The exact method of apportionment was not conclusively decided 
but it was suggested that the duration and concentration of the exposure could 
be a measure. Lord Hoffman considered that this “would smooth the 

                                                        
65 Supra n.41 per Lord Hutton at para 118. 
66 Ibid at para. 2. 
67 Ibid at para. 61. 
68 Ibid,  per Lord Rodger at para. 170. 
69 Ibid at para. 117. 
70 Ibid  in particular see: Judgement of Lord Bingham at para. 33. 
71 [2006] 2 WLR 1027. 
72 [2005] 3 All ER 661. 
73 Ibid. 
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roughness of the justice which a rule of joint and several liability creates.”74 
This injustice will be further considered below. Consequently the rule in 
Fairchild now allows a plaintiff, in these circumstances, to satisfy the test for 
causation by proving that the defendants materially contributed to the risk of 
mesothelioma and it developed. Once this is proven the defendants will be 
liable according to their contribution to the risk. McGhee or Fairchild have 
not expressly been adopted in Ireland. However, O’Flaherty J. in the Supreme 
Court, in Best v. Wellcome Foundations Ltd75 observed of McGhee that “the 
same case would, I venture to think, find a frequent resonance in our courts”. 
Further, Kearns J, in the Supreme Court commented, obiter, in Quinn v. Mid 
Western Health Board,76 that: “[Fairchild] turns on its own unique facts… It 
is worth noting that in Ireland this difficulty of joint tortfeasors and uncertain 
causation has been addressed by s.11 (3) of the Civil Liability Act, 1961”. The 
prospect of the Irish Courts affirming Fairchild is still open. However, Kearns 
J’s observation provides another possibility, in the application of the Civil 
Liability Act 1961.  

G CIVIL LIABILITY ACT 1961  

The Civil Liability Act 1961, sought to, inter alia, reform the law in 
relation to joint and several tortfeasors.77 S.11 (1) abolishes the Common Law 
distinction between joint tortfeasors and several tortfeasors replacing them 
with the collective concept of concurrent wrongdoers.78 The deciding factor in 
whether the defendants are concurrent wrongdoers is the damage caused.79 
Section 11(2)(c) further provides that the wrongdoing of concurrent 
wrongdoers may be contemporaneous of successive. Accordingly, where two 
or more employers exposed the same employee to asbestos at different times, 
causing injury, they are concurrent wrongdoers. Where the injury is 
mesothelioma, only one defendant can be causally responsible for the injury, 
but the plaintiff cannot prove who and so traditional tests for causation still 
cannot be satisfied. The pre-Fairchild position is that the action must fail if 
the traditional tests are applied.80 However, Section 11(3) may provide a 
solution. It provides that:  

Where two or more persons are at fault and one or more of them is 
or are responsible for the damage while the other or others is or are 
free from causal responsibility, but it is not possible to establish 
which is the case, such two or more persons shall be deemed to be 
concurrent wrongdoers in respect of the damage.  

S.11 (3) effectively allows all defendants to be deemed liable as 
concurrent wrongdoers if the plaintiff can show that all were at ‘fault’. The 
interpretation of ‘fault’ will be crucial. ‘Fault’ in the context of s.11 (3) has not 

                                                        
74 Supra n.71 at para. 43. 
75 See Lynch v. Beale [1993] 3 IR 489. 
76 [2005] IESC 19. 
77 B.M.E. McMahon & W. Binchy, supra n.18 at para 4.02 at p.99. 
78 A. Kerr, The Civil Liability Acts, 3rd Ed. (Dublin: Thomson Roundhall, 2005) at pp.12. 
79 (25 November 1974, unreported) High Court (Hamilton J.) 
80 See judgement of Kingsmill Moore J. in Power v. Bedford Motor Company Ltd. [1959] IR 
391. 
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been interpreted by the courts. Nonetheless, the meaning of ‘fault’, as it 
appears elsewhere in the 1961 Act, has been considered by the courts and this 
may be indicative as to its meaning in s.11 (3). In Kelly v. Jameson,81 the 
Supreme Court considered the meaning of fault in the context of s.34 (1),82 for 
contributory negligence. Walsh J asserted that fault “is equated to 
blameworthiness and not to the potency of the causative factors”.83 
Furthermore, in Carroll v. Clare County Council,84 Kenny J, in the Supreme 
Court, interpreted it similarly, holding that it “means a departure from the 
norm by a person” and blameworthiness is to be judged by objective 
standards. Hence, fault as it appears in s.34 (1) does not mean casual 
responsibility. Furthermore, ‘fault’ in Section 14(3)85 and Section 21(2)86 has 
been interpreted similarly. In Iarnród Éireann v. Ireland,87 the High Court 
found that fault in this context, means the same as in cases of contributory 
negligence.88 It was asserted that fault must be interpreted as meaning 
blameworthiness and not causation.89 Causation becomes irrelevant and 
blameworthiness becomes the measure because of the potentially serious 
nature of the wrongdoing.90 It is submitted that fault, as it appears in s.11 (3), 
has the same meaning as it does elsewhere in the Act. This would seem to 
accord with the intention of the legislature in drafting the subsection. In 
proposing s.11 (3) Mr. Charles Haughey commented on the position adopted 
by the Canadian courts in Cook v. Lewis91 where a member of a hunting party 
was negligently shot by two hunters simultaneously. He stated: 

“This amendment will make persons simultaneously at fault liable 
as concurrent wrongdoers where it is not possible to say which 
actually caused the damage. Otherwise, each would be exonerated 
from liability although each was negligent, and the plaintiff would 
be without a remedy.”92 

From this comment, it would seem that the intention of the legislature 
was to allow a departure from traditional tests for causation where two or 
more defendants are in breach of duty but it is not scientifically possible to 
prove who actually caused the injury. If this interpretation is correct, the effect 
of s.11(3) would be that, where two or more defendants negligently created a 

                                                        
81 (1st March 1972, Unreported), Supreme Court, (Walsh J.). 
82 Section 34(1) requires damages to be apportioned with ‘regard to the degrees of fault of the 
plaintiff and defendant’ in cases involving contributory negligence. 
83 Supra n.81 at pp.4. 
84 [1975] IR 221 at p. 227. 
85 Section 14(3) states that: “The plaintiff may agree to accept an apportionment of his 
damages among the defendants according to the degrees of fault”. 
86 Section 21(2) states: “In any proceedings for contribution under this Part, the amount 
recoverable from any contributor shall be such as may be found by the court to be just and 
equitable having regard to the degrees of contributor’s fault.” 
87 [1996] 3 IR 321 (H.C.). 
88 Ibid at para. 3.12. 
89 Ibid at pp.360. 
90 See: J.G. Fleming, ‘Comparative Negligence At Last – By Judicial Choice’ [1976] Cal LR at 
pp. 239. 
91 [1952] 1 DLR 1. 
92 Official Report of The Special Committee on The Civil Liability Bill 1960, 30th May 1961,  
Parliamentary Debates, D13 n. 1-2 at pp.19-20. 
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risk of injury and the risk materialised the plaintiff can recover against both 
without having to satisfy the traditional test for causation. Accordingly, it is 
submitted that s.11 (3) has a similar effect to the rule in Fairchild. 
Nonetheless, there is one major difference between the two approaches. Since 
the House of Lords decision in Barker93 the rule in Fairchild does not impose 
joint and several liability, as damages may be apportioned. The result of being 
held to be concurrent wrongdoers under the Civil Liability Act 1961 is joint 
and several liability. Under Section 12(1)94 each concurrent wrongdoer is 
liable for the whole of the damages. For this reason the approach taken will 
have different repercussions for the defendants. Accordingly the next issue to 
be considered is whether it is preferable to apportion liability or impose joint 
and several liability.  

H JOINT AND SEVERAL LIABILITY OR APPORTIONMENT?  

Imposing joint and several liability can be unduly harsh, particularly 
where one defendant, who has the means to pay, may ultimately end up 
compensating a plaintiff for damage that he may not have caused. The courts 
would seem to lean in favour of allowing a potentially innocent defendant lose 
out rather than an innocent plaintiff. 

This issue was addressed in Iarnród Éireann v. Ireland.95 This case 
arose from a claim against Iarnród Éireann and a cattle farmer for injuries 
caused in a train crash.96 Damages had been apportioned against them at 30% 
and 70% respectively. The cattle farmer did not have the means to pay and 
Iarnród Éireann was required to fully compensate the initial claimant since 
under the Civil Liability Act 1961 they were jointly and severally liable as 
concurrent wrongdoers. It was argued that this infringed their constitutional 
rights under Article 40.397 and Article 4398 of the Constitution. In the 
Supreme Court, O’Flaherty J held that there was no infringement of 
constitutional rights and the system provided under the Civil Liability Act 
1961 was ‘in harmony with the core principles underlying civil liability’.99 He 
further stated that: 

                                                        
93 Supra n. 71. 
94 S.12 (1) Civil Liability Act 1961 

‘Subject to the provisions of sections 14, 38 and 46, concurrent wrongdoers are each 
liable for the whole of the damage in respect of which they are concurrent wrongdoers.’ 

95 [1996] 3 IR 370(S.C.) 
96 Gaspari v Iarnród Éireann (26th February 1993, unreported), High Court, (Johnson J.). 
97 Article 40.3.2 provides that: “The State shall, in particular, by its laws protect as best it may 
from unjust attack and, in the case of injustice done, vindicate the life, person, good name, 
and property rights of every citizen.” 
98 Article 43 provides that: 

1° The State acknowledges that man, in virtue of his rational being, has the 
natural right, antecedent to positive law, to the private ownership of external 
goods. 

2° The State accordingly guarantees to pass no law attempting to abolish the 
right of private ownership … 

99 supra n.95 at p.372. 
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“The wrong done to the plaintiff is regarded as indivisible. As 
between defendants, it is provided that there can be an 
apportionment of blame but if a deficiency has to be made up, in 
the payment of damages, it is better that it should be made up by 
someone in default than that a totally innocent party should suffer 
anew”.100 

He concluded that if Iarnród Éireann could not recover from the other 
party because of his impecuniosities then that is not a defect or injustice in 
law but an unfortunate aspect of litigation and ‘simply one of the hard facts of 
life’.101 This reasoning is similar to the policy considerations of The House of 
Lords in Fairchild. Such an approach would seem to suggest judicial 
sympathy allows a shifting of the loss from the plaintiff onto the defendant 
even where the defendant has not in fact been proven to have caused any loss. 

In Barker, the House of Lords attempted to mitigate the degree of 
injustice on the defendant by allowing apportionment even if it results in the 
plaintiff not being able to recover some of his damages. On a similar line of 
reasoning, Atiyah has commented that there is a large number of people in 
society who suffer from disabilities or misfortunes but they are not entitled to 
recover under the law and it must simply be recognised that sometimes there 
is no-one to blame.102 

Essentially whether or not joint and several liability should be imposed 
depends upon whom the Courts wishes to impose the injustice.  

I CONCLUSION  

 Whilst both Section 11(3) of the Civil Liability Act 1961 and the rule in 
Fairchild may aide a Plaintiff suffering from mesothelioma caused by multiple 
defendants by relaxing the test for causation, they differ in their effect on the 
defendants, in that the former imposes joint and several liability and the latter 
allows apportionment. Whilst both approaches remedy the injustice on the 
plaintiff, joint and several liability imposed by s.11 (3) inflicts a degree of 
injustice on a defendant who may not have caused the damage. This injustice 
has been justified, largely on policy grounds. The Irish Supreme Court has 
taken the view, in Iarnród Éireann v. Ireland,103 that the injustice on the 
defendant is no more than an “unfortunate aspect of litigation”.104 Similarly, 
in Fairchild it was noted that this injustice was less than the injustice that 
would result in denying the plaintiff recovery. Atiyah has commented that: 
“[t]he law is so concerned to see that the plaintiff gets his money that it does 
not worry overmuch about who pays it”.105 

                                                        
100 Ibid at p.377. 
101 Ibid. 
102 P.S. Atiyah & P. Cane,(ed), Atiyahs Accidents, Compensation and the Law, 6th ed. 
(London: Butterworths, 1999)  at pp.160. See also passim: P.S. Atiyah, The Damages Lottery, 
(Oxford: Hart Publishing, 1997). 
103 Supra n.95. 
104 Ibid at p.377. 
105 P.S. Atiyah, The Damages Lottery (Oxford: Hart Publishing,  

1997), at pp.78. 



Cork Online Law Review 2007 1 Finegan, Asbestos–Related Injury Litigation 
 

 

  13 

The rule in Fairchild as applied in Barker, in allowing apportionment, 
may be more balanced. In Barker, Lord Hoffman commented that the 
rationale for joint and several liability is that a defendant should not escape 
liability simply because someone else caused the same damage but it should 
not be imposed where the damage may have been caused by more than one 
defendant. In such circumstances liability should be apportioned according to 
the probability of each defendant having caused the harm.106 This provides for 
a more balanced approach as although all defendants were in breach of duty 
only one caused the damage but another may ultimately bear then burden of 
paying the whole of the damages. It is also worth noting, on a practical level, 
although the tests for causation have been expanded to allow judgement in 
favour of the plaintiff, a judgement cannot guarantee compensation where 
there is no defendant capable of paying. In Barker, in the Court of Appeal, Kay 
LJ recognised that “a diminishing number of employers become liable for the 
totality of the consequences.”107 This fact becomes stark when the effects of 
asbestos-related injury litigation in the U.S.A. are examined. On that side of 
the Atlantic, where claims began earlier, it is reported that 22 defendants filed 
for bankruptcy from January 2000 to January 2002.108 Although the law may 
have expanded to allow the plaintiff to succeed, the pool of compensation is 
ever shrinking. By the time the ‘mesothelioma epidemic’109 peaks there may be 
no defendant capable of providing compensation. If joint and several liability 
is imposed the pool of available compensation may dry up sooner than if 
liability is apportioned. Consequently the rule in Fairchild as applied in 
Barker may be more favourable than s.11 (3) of the Civil Liability Act 1961. 

                                                        
106 Supra n.71 at para 43. 
107 Supra n.72 at para. 44. 
108 Rand Institute for Civil Justice, supra. n. 1. 
109 J. Peto, et al, supra n.2. 


