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THE BASIS FOR CONCERN ABOUT ‘SEXTING’: GENDERED ASSUMPTIONS 

ABOUT THE HARM SEXUALISATION CAUSES TO THE YOUNG 

Samantha Long* 

 

A  INTRODUCTION 

In this day and age, technology is an inseparable part of adolescents’ lives.1 A result of this has 

been the emergence of the recent phenomenon of ‘sexting’, a colloquial and sensational term 

utilised predominately by the media to describe ‘the transmission by text message of one’s 

body image in an allegedly sexual pose’.2 The law, as a result, has had to face an issue ‘which 

rests uncomfortably between the boundaries of traditional pornography and child pornography’ 

and is otherwise known as ‘Self-Produced Child Pornography’.3 The Child Trafficking and 

Pornography Act 1998 (1998 Act) has now overlapped with the practice of ‘sexting’ and has 

made it ‘an offence to produce, distribute or possess sexual material of a teenager’, who is 

therefore underage, even though the material may have been created and sent with the full 

knowledge and consent of those involved.4  

 

Despite the distinct lack of academic literature on the subject, questions arise concerning ‘the 

appropriate balance to be struck in modern society between freedom of expression, bodily 

integrity, privacy and other constitutional doctrines’,5 with Karaian for example describing the 

                                                      
*BCL (Hons) LLM (Health and Care Law), University College Cork. The author would like to thank Dr Catherine 

O'Sullivan for her guidance in the production of this article. 
1 Marsha Levick & Kristina Moon, ‘Prosecuting Sexting as Child Pornography: A Critique’ (2009-10) 44 Val UL 

Rev 1035, 1039.  
2 Brian Simpson, ‘Challenging childhood, challenging children: Children’s rights and sexting’ (2013) 16 (5-6) 

Sexualities 690, 691.  
3 This term describes ‘images that possess the following criteria: they meet the legal definition of child 

pornography and were originally produced by a minor with no coercion, grooming, or adult participation 

whatsoever’. Mary Graw Leary, ‘Self-Produced Child Pornography: The Appropriate Societal Response to 

Juvenile Self-Exploitation’ (2007) 15 Va J Soc Pol'y & L 1, 4 as referenced by Brian Hallisey, (n 4).  
4 Brian Hallisey, ‘The Constitutional Status of “Sexting” and Self-Produced Child Pornography’ (2012) 22(4) 

Irish Criminal Law Journal 109, 111.  
5 ibid.  



 

37 
 

legal classification of ‘sexting’ as child pornography as evidence of the ‘law’s explicit 

censorship of teens’ digital sexual expression’.6 The actual or threatened prosecution of 

teenagers for the distribution and possession of child pornography as the result of ‘sexting’ has 

‘sparked recent discussion of the phenomenon’.7 This practice has been criticised as ‘a gross 

misapplication of child pornography statutes by using them as a sword and not a shield to 

protect exploited child victims’.8 Simpson identifies an alternative response to ‘sexting’ as 

appearing to be ‘grounded in the concern that it often arises from the sexualisation of our 

culture’ with the role of gender being ‘pivotal to understanding its practice’.9  

 

Such approaches raise concerns regarding the age of consent as well as the right to sexual 

expression. The current Irish legislation will be considered, as will the relationship between 

‘sexting’ and the ‘sexualisation’ of girls. The various difficulties which have arisen in the 

United States of America and Canada, as well as Ireland, in relation to the right to sexual 

expression will also be discussed. By looking at the approach taken in the United States of 

America and Canada in particular, gendered assumptions in practice become evident. Finally, 

reform options will be briefly covered.  

B  THE CURRENT LEGISLATIVE POSITION IN IRELAND 

Although there is no explicit or implicit reference to the practice of underage ‘sexting’ in the 

1998 Act, it has been made a criminal offence by what is described as ‘an accidental 

combination of ageing legislation, broadly drafted definitions and modern technology to create 

                                                      
6 Lara Karaian, ‘Lolita speaks: “Sexting”, teenage girls and the law’ (2012) 8(1) Crime Media Culture 57, 63.  
7 Simpson (n 2) 691.  
8 Levick & Moon (n 1) 1035.  
9 Jessica Ringrose, Rosalind Gill et al, A Qualitative Study of Children, Young People and ‘Sexting’: A Report 

Prepared for the NSPCC (London: National Society for the Prevention of Cruelty to Children, 2012), as 

referenced by Simpson, (n 2) 692. 
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a novel situation’.10 Hallisey describes the definition section of the 1998 Act as a ‘catch-all, 

subjective provision which will potentially capture any image of a subject posing provocatively 

in a sexually suggestive manner’ thus allowing for the prosecution of even ‘a very ‘mild’ case 

of [“sexting”] … were prosecutorial discretion to run awry’.11 The use of laws which were 

designed to protect children as opposed to prosecute them has attracted much criticism, with 

Stone noting that the use of conventional child pornography legislation can be ‘inappropriately 

heavy-handed and draconian’.12 Furthermore, there is no discretion to account for the age of 

the defendant and the sanctions are particularly harsh ‘as they are directed at sexual offenders, 

predators and paedophiles’.13  

 

The legislative position is further complicated when the issues relating to ‘sexting’ are 

compared with the age of consent laws under the Criminal Law (Sexual Offences) Act 2006 

(2006 Act) which have clear and definite cut-off points. These laws will inevitably overlap as 

studies show that the majority of those prosecuted for age of consent violations are in their 

teens or early twenties.14 Unfortunately, this leads to legal anomalies. Age of consent laws are 

usually justified on the basis that the young person is protected from sexual exploitation by 

adults.15 Thus, on their face, these laws ‘suggest that the only appropriate teenage sexuality is 

an absence of sexuality’, with age of consent laws ‘that deny any capacity to consent even 

                                                      
10 This is due to the broad definitions in the 1998 Act. See Hallisey (n 4), s 2 of the 1998 Act is the definition 

section and defines child as under the age of seventeen years. S 5(1) provides that the production or distribution 

of child pornography is a crime. Under s 6(1), knowingly possessing child pornography is also an offence.  
11Hallisey (n 4).   
12 Nigel Stone, ‘The “Sexting” Quagmire: Criminal Justice Responses to Adolescents’ Electronic Transmission 

of Indecent Images in the UK and the USA’, (2011) 11(3) Youth Justice 266, 266. Simpson notes that ‘some 

commentators arguing that laws designed to protect children from becoming victims of child pornography should 

not be used to punish those same children when they send sexual images of themselves to others’. (n 2) 696. 
13 Once the subject of the material is under seventeen years of age and the material is considered to be child 

pornography under the broad definitions contained in the 1998 Act, then the defendant will be guilty if he or she 

created, distributed or possessed the material. See Hallisey (n 4). 
14 Kate Sutherland, ‘From Jailbird to Jailbait: Age of Consent Laws and the Construction of Teenage Sexualities’, 

(2002-03) 9 Wm and Mary J. Women & L 313, 316.  
15 Michelle Oberman, ‘Turning Girls into Women: Re-evaluating Modern Statutory Rape Law’ (1994) 85 J Crim 

L & Criminology 15, Britton Guerrina,’Comment, Mitigating Punishment for Statutory Rape’ (1998) 65 U Chi L 

Rev 1251 as referenced by Sutherland (n 14) 315.  
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between teenage peers conveying this message with particular force’.16 According to 

Sutherland, however, the concept that ‘no sexual activity is appropriate during the teenage 

years is dramatically undercut by elements of legal regulation that can be characterized as 

mandating a certain level of sexual activity or at least a certain type of sexual expression’.17 

Section 2 of the 2006 Act criminalises any person who engages in or attempts to engage in a 

sexual act with a child under the age of 15, while section 3 does so with regard to children 

under the age of 17. However, an underage couple who engages in sexual activity ‘may not be 

breaking the law if they come within one of the exceptions’ and yet, if they film the sexual act, 

‘they are open to the full force of the criminal law, notwithstanding the fact that the sexual act 

may be legal’.18  

C  THE LINK BETWEEN ‘SEXTING’ AND SEXUALISATION 

The larger social context that tends to inform the debate regarding ‘sexting’ is often taken as 

one which considers the relationship of ‘sexting’ to the ‘sexualisation’ of girls in contemporary 

culture, according to Karaian.19 Sexualisation is ‘the act of giving someone or something a 

sexual character’ and moulding the sexuality of children ‘into stereotypical forms of adult 

sexuality’.20 The fact that contemporary western culture has become sexualised is evident in 

the ‘proliferation of bodies “on display” … via mediums such as film, television, advertising, 

                                                      
16 ibid 332.  
17 ibid. 
18 Their crime will simply be the recording of their sexual encounter, and for this crime they may be convicted 

under the 1998 Act and labelled as sex offenders. Sutherland (n 14). 
19 This also involves the undermining of law by the ‘Lolita effect’, which refers to the book of the same name by 

Meenakshi Gigi Durham and references the apparently ‘distorted and delusional set of myths about girls’ sexuality 

that circulates widely in our culture and throughout the world, that works to limit, undermine, and restrict girls’ 

sexual progress’. See MG Durham, The Lolita Effect: The Media Sexualization of Young Girls and What We Can 

Do About It (New York: Penguin Group, 2008) 12, as referenced by Karaian, (n 6) 58. 
20 Emma Rush, & Andrea La Nauze, Corporate paedophilia: Sexualisation of children in Australia. 

Australian Institute Working Paper #90 (Deakin, ACT: Australian Institute, 2006), available at  

<http://www.tai.org.au/documents/dp_fulltext/DP90.pdf> accessed 16 March 2015 1, as referenced by RD Egan 

& GL Hawkes, ‘Endangered Girls and Incendiary Objects: Unpacking the Discourse on Sexualization’ (2008) 

12, Sexuality and Culture 291, 294. 

http://www.tai.org.au/documents/dp_fulltext/DP90.pdf
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fashion, music videos, lad mags and internet pornography’.21 Durham claims that ‘the media 

contributes to a cultural landscape in which the sexual objectification of girls is acceptable and 

even normal’.22 Given the gravity of the claims put forward by various commentators, 

‘empirical grounding seems crucial’.23 However, Rush and La Nauze admit that, ‘research on 

the effects of sexual content in the media on sexual attitudes and behaviours [sic] in adolescents 

is extremely limited, and studies of effects on children are virtually non-existent’.24 Therefore 

the literature on sexualisation appears to create ‘a rhetorical, as opposed to an empirical, link 

between sexualisation and its proposed effects’.25 Furthermore, ‘the lack of any sustained 

discussion’ on the impact of sexualisation on boys is curious ‘[g]iven the seemingly universal 

quality of sexualisation’.26 Yet the debate on sexualisation seems to combine sexual expression 

in girls with sexualisation; according to Egan and Hawkes, the portrayal of the problem as 

gender specific ‘reproduces historically persistent patriarchal and moralizing beliefs about the 

compliant and pathological nature of heterosexual female sexuality’.27 Such a gendered vision 

is certain to have direct implications on the concerns relating to ‘sexting’ given that the 

                                                      
21 Clare Bale, ‘Sexualised Culture and Young People's Sexual Health: A Cause for Concern?’ (2010) 

4/10 Sociology Compass 824-840, 824 as referenced by Alison Afra and Jean Quigley, ‘Children's Construction 

of “Porn” in an Irish Primary School: Implications for Boys’ 321-346 in Elizabeth Kiely and Maire Leane 

(Eds), Sexualities and Irish Society: A Reader (Ireland, Orpen Press) 2014, 323.  
22 This escalates practices such as the fast-growing area of sex trafficking. MG Durham, The Lolita Effect: The 

Media Sexualization of Young Girls and What We Can Do About It (New York: Penguin Group, 2008), 130-

131, as referenced by Egan & Hawkes, (n 20) 296.  
23 Emma Rush and Andrea La Nauze caution that, ‘the sexualization of children could play a role in “grooming” 

children for paedophiles [sic]’ by sending the message that ‘contrary to laws and ethical norms, children are 

sexually available’. See Rush and La Nauze (n 20) 4, as referenced by Egan & Hawkes (n 20) 295.  
24 Egan & Hawkes (n 20) 296.  
25 ibid. 
26 Although boys are briefly mentioned in sexualisation literature, they seem to mostly escape the consequences. 

At the most extreme, sexualisation fosters predatory behaviour by ‘teaching them to be sexually violent’ and 

partake in the sex industry, Bell (2007) as referenced by Egan & Hawkes (n 20) 304. 
27 Egan & Hawkes (n 20) 293-294. According to the literature, sexualisation is problematic because girls are too 

young to ‘correctly’ decipher such images. However the fact that even the youngest boys seem unhampered and, 

for the most part, unaffected by sexualisation indicates that the problem is not really about age but the production 

of a particular type of sexually precocious girl, 305. This is in contrast to the view that it is ‘violent’ boys and not 

‘sexualised’ boys whom society positions as deviant. See generally Valerie Walkerdine, ‘Violent Boys and 

Precocious Girls: Regulating Childhood at the end of the Millenium’ (1999) Contemporary Issues in Early 

Childhood 1(1), as referenced by Afra & Quigley, (n 21) 325. 
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sexualisation of girls is viewed as the basis for such methods of sexual expression, the right to 

which will now be considered.  
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D  THE RIGHT TO (SEXUAL) EXPRESSION 

 Concerns about ‘sexting’ and the suggested responses to dealing with this phenomenon 

conflict with the child’s right to sexual expression.  

1 The United States of America 

In the United States, arguments have been advanced based on the applicability of the First 

Amendment right to free speech. In New York v Ferber,28 the Supreme Court rejected the 

inclusion of ‘sexually explicit visual depictions of minors’ from First Amendment protection 

and reiterated this decision in Osborne v Ohio29 on the basis that the use of children as subjects 

of pornographic materials was ‘harmful to the physiological, emotional and mental health of 

the child’, that such materials formed ‘a permanent record of that harm’ and that the harm 

caused was exacerbated by the circulation of the materials.30 However, it is well established, 

according to Stone, that ‘statutory provisions that restrict rights of free speech must be narrowly 

drawn and represent a considered legislative judgment that a particular mode of expression has 

to give way to other compelling needs of society’.31 It would thus be open to argument on First 

Amendment grounds that ‘legislation aimed at countering child pornography was 

unconstitutionally over-wide if applied to sanction against “sexting’’’ where the images 

transmitted did ‘not capture sexual abuse of any child’.32  

 

2 Ireland 

In Ireland, the right to freedom of expression is enshrined in Article 10 of the European 

Convention on Human Rights (ECHR). The ECHR was incorporated into Irish law by the 

European Convention on Human Rights Act 2003. The right is qualified with reference to the 

                                                      
28 (1982) 458 US 457.  
29 (1990) 495 US 103. The decision was also extended to the possession as well as the distribution of 

pornographic images of children.  
30 Stone (n 12) 271.  
31 ibid. 
32 ibid. 
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need to protect morals and health while in Handyside v UK 33 and Muller v Switzerland,34 the 

European Court of Human Rights accepted that the restriction of children’s access to sexualised 

imagery could be legitimate. Article 10 was tested in the UK in R v Smethurst 35 with the Court 

of Appeal noting the need to avoid excessive rigidity, thus enabling the law to keep pace with 

changing circumstances, including an evolving sense of what is ‘indecent’.36 The statute in 

question came within the qualifying ambit of Article 10(2), in particular by seeking to protect 

children from being exploited. While the case did not present facts akin to adolescent ‘sexting’, 

Stone anticipates that a challenge might be made on the basis that ‘sexting’ pursued or assisted 

by a willing subject does not fall within the qualification provision of Article 10(2) since no 

protection from exploitation is at stake.37  

3 Canada 

By way of contrast, the Canadian Supreme Court in R v Sharpe focused on the particular harm 

of censoring youths’ private sexual expression, a harm which it found ‘outweighs any tenuous 

benefit that prohibiting self-authorised private recordings might confer in preventing harm to 

children’.38 The relevant Charter provisions are broadly equivalent to Article 10 of the ECHR. 

In determining whether the criminalisation of all forms of child pornography, including self-

generated child pornography, was constitutional, the Canadian Supreme Court chose not to 

strike down the relevant provisions but created an exception to them on the basis that it 

entrenched on the freedom of expression of children to produce pornographic material of lawful 

activity. Therefore self-produced sexualised images of children were regarded as part of their 

sexual expression.  

                                                      
33 (1976) 1 EHRR 737. 
34 (1991) 13 EHRR 212. 
35 [2002] 1 Cr App R 6. 
36 Stone (n 12) 272.  
37 ibid. 
38 [2001] SCC 2, as referenced by Karaian (n 6) 60.  
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Whichever approach is taken to the right to digital sexual expression, the right will inevitably 

be undermined by the gendered assumptions about the harm sexualisation causes which 

become apparent both in case law and media relating to ‘sexting’, as will be discussed.  

E  GENDERED ASSUMPTIONS EVIDENT IN PRACTICE 

1 The United States of America 

In relatively recent times, prosecutors, judges, legislators and legal commentators in the United 

States of America ‘have grappled with the appropriate criminal justice response to the “sexting” 

phenomenon’.39 The first case to challenge the constitutionality of prosecuting teens for their 

digital sexual expression was Miller v Mitchell40 which resulted from Pennsylvania District 

Attorney Skumanick’s threat to bring child pornography charges against teenagers who had 

been caught ‘sexting’ and who refused to attend a gender-based ‘re-education’ programme.41 

The plaintiffs argued that the two photographs in question ‘were not made by abusing or 

coercing the girls, were not made for commercial purposes, and [did] not depict sexual activity 

or lascivious display of the genitals or pubic area’ and as such were legal, thus constituting 

expression protected by the First Amendment to the US Constitution.42 Levick and Moon 

strongly criticise the decision to prosecute the subjects of the photographs on the basis that 

being the subject of an alleged pornographic image is not itself a crime under any child 

pornography statute.43  

 

However, it was the gender-segregated curriculum that made up the education programme 

designed for the ‘sexters’ and which was rejected by the court that illustrates the gendered 

                                                      
39 Though the ambit of concern has extended to jurisdictions including Canada and Australia, the ‘sexting’ 

controversy has been significantly more muted in the United Kingdom and Ireland, with no directly related case 

authority. Stone (n 12) 267.  
40 (2010) No 09-2144 WL 935766.  
41 Three girls refused this ultimatum. Karaian (n 6) 57.  
42 (2010) No 09-2144 WL 935766 [63], as referenced by Karaian (n 6) 61-2.  
43 Neither is prosecution sustained by most criminal accomplice statutes. Levick & Moon (n 1) 1047.  
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assumptions about the harm sexualisation causes. While ‘both boys and girls were encouraged 

to resist mainstream media representations of femininity and masculinity’, only the girls were 

‘implicitly cast as inviting sexual violence via their behaviours’ (their disrespectful sexual 

expression), according to Karaian.44 They were required to choose between digitally expressing 

desire and the right to be free from violence. This is particularly worrying given that the 

findings of reports overwhelmingly emphasise girls’ as opposed to boys’ engagement in 

sexting’.45 

 

Assumptions based on gender also run through much of the abstinence-only curricula in the 

United States of America. A ‘pervasive theme’, Ehrlich notes, is that boys have little control 

over their sexual desires and are ‘easily satisfied by casual sex, whereas girls have far less 

natural desire and care about developing the emotional dimensions of a relationship’.46 These 

stereotypes are presented as ‘irrefutable gender truths and students are not encouraged to 

question their validity or the assumptions upon which they are based’.47 This reflects the 

traditional view which ‘started well over a century ago’ that women are responsible for 

controlling male sexual behaviour, the implications being that sex, with all of its damaging 

consequences, will be the girl’s fault, ‘either because she failed to keep her own urges in check 

or was unable to help her boyfriend control his’.48 However, Sutherland identifies the 

continuation of a clear reluctance to view boys as sexually exploitable by women and contends 

that this ‘may represent adherence to sexual stereotypes about male desire that ultimately deny 

boys protection against non-consensual heterosexual encounters’.49 In the face of such 

                                                      
44 Karaian (n 6) 68.  
45 National Campaign to Prevent Teen and Unplanned Pregnancy and Cosmo Girl, Sex and Tech: Results from a 

Survey of Teens and Young Adults (2009), available at: <http://www.thenationalcampaign.org/sextech/> accessed: 

17th March 2015, as referenced by Karaian, (n 6) 65.  
46 J Shoshanna Ehrlich ‘From Age of Consent Laws to the “Silver Ring Thing”: The Regulation of Adolescent 

Female Sexuality’ (2006) 16 Health Matrix 151, 178.  
47 ibid. 
48 ibid. 
49 Sutherland (n 14) 321.  

http://www.thenationalcampaign.org/sextech/
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stereotypes, psychologists suggest that it is very difficult for boys to acknowledge that they 

have been victimized.50 Therefore stereotypical gendered assumptions have the dangerous 

effect of potentially diluting acknowledgment of the harm sexualisation causes to both boys 

and girls.  

2 Canada 

Notwithstanding the ‘private use exemption’ in the Canadian Supreme Court’s decision of R v 

Sharpe which allowed privately captured sexual images exchanged via technology between 

minors who were intimate partners for their mutual enjoyment to be exempt from child 

pornography laws, the criminal prosecutions of Canadian youth who consensually ‘sext’ 

remains a technical possibility in those instances wherein privately captured images are 

exchanged between individuals who are not ‘intimate partners’.51 The lack of a formal 

regulation of consensual teenage sexting by the Canadian state can be understood as the 

development of a terrain wherein sexting has been left to be ‘sorted out according to existing 

[extra-legal] power relations’,52 an analogy of which may be drawn with the current Irish 

legislative position previously discussed.  

 

The CCCP’s ‘Respect Yourself’ Internet safety initiative was launched in Canada in 2009 and 

was aimed at youth aged 13 and older to teach them about the risks of ‘sexting’. The campaign 

has been criticised by Karaian on the basis that its ‘over-representation of a particular subset 

of females exposes the rather gendered, raced and classed focus’ – one which runs contrary to 

‘sexting’ studies’ findings that girls and boys ‘sext’ at almost equal rates to one another.53 

                                                      
50 ibid. 
51 Lara Karaian, ‘Policing “sexting”: Responsibilization, respectability and sexual subjectivity in child 

protection/crime prevention responses to teenagers’ digital sexual expression’ (2013) Theoretical Criminology 

282, 283. 
52 Sutherland (n 14) as referenced by Karaian (n 51). 
53 M Fleschler Peskin et al, ‘Prevalence and Patterns of Sexting Among Ethnic Minority Urban High School 

Students’ (2013), Cyberpsychology, Behavior, and Social Networking 16(6), 454–459, Amanda Lenhart, Teens 

and Sexting: How and Why Minor Teens are Sending Sexually Suggestive Nude or Nearly Nude Images via Text 
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When self-respect is viewed as an ‘obligation for girls, rather than boys, to abstain from digital 

sexual expression as a way of managing its risks’, she argues, ‘it reifies a sexual double 

standard which, culturally and legally, has resulted in girls’ sexual activities being disbelieved 

or judged and punished more harshly’.54 Furthermore, the campaign’s reflection of 

‘mainstream sexual discourses that narrowly frame girls’ sexual empowerment in terms of their 

ability to say “no”, rather than to say “yes”, to sex and sexual expression’ promotes the 

continuation of “sexual norms within which girls, not boys, who say ‘yes’ to sexual expression 

may be subject to shame and blame by both society and the criminal justice system should they 

ever be sexually victimized”.55 It also paradoxically reproduces certain teenage female 

‘sexters’ as ‘desirable objects in sex’56 and thus ‘sustains the very “sexualizing” [sic] and 

objectifying social context it appears to rail against’.57  

F  REFORM 

While much of the moral panic around ‘sexting’ is ‘fuelled by media coverage of the punitive 

legal response to [the] practice’, ‘national, local, and online media sources across North 

America have pronounced girls the disempowered and duped victims of “sexting”’.58 

Commentators have focused on the gendered nature of ‘sexting’ and the manner in which girls 

are pressured and sexualised by a ‘sexting’ culture that is driven by a broader ‘sexualised’ 

                                                      
Messaging (Pew Research Centre Report, 2009), available at: <http://pewresearch.org/assets/pdf/teens-and-

sexting.pdf> accessed 16 March 2015, National Campaign to Prevent Teen and Unplanned Pregnancy and Cosmo 

Girl, Sex and Tech: Results from a Survey of Teens and Young Adults (2009), available 

at: <http://www.thenationalcampaign.org/sextech/> accessed: 16 March 2015, as referenced by Karaian, (n 51) 

5.   
54 Jan Jordan, ‘Beyond belief? Police, rape and women’s credibility’ (2004) Criminal Justice 4(1) 29–59, Jennifer 

Temkin and Barbara Krahe, Sexual Assault and the Justice Gap: A Question of Attitude (Oxford: Hart Publishing, 

2008), as referenced by Karaian, (n 51) 5. 
55 Karaian (n 51) 287-8.  
56 Pat Macpherson, ‘The Revolution of Little Girls’ in Michelle Fine et al, (Eds), Off White: Readings on Race, 

Power and Society (New York: Routledge, 1997) 283–293, 290, as referenced by Karaian (n 51) 10.  
57 Karaian (n 51) 291. 
58 Karaian (n 6) 57, 61.  

http://pewresearch.org/assets/pdf/teens-and-sexting.pdf
http://pewresearch.org/assets/pdf/teens-and-sexting.pdf
http://www.thenationalcampaign.org/sextech/
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society.59 The paradigm produced by sexualisation scholars ‘constructs the child as passive and 

in need of protection from adults’ while the discourse on sexualisation emerges from the adult 

world, with adult voices deciding what is dangerous and children being ‘subjugated to adults 

in a hierarchy of cognition’.60 Reframing the sexualisation debate is required in order to take 

gender seriously, while moving beyond the understanding that sexualisation is a ‘girls only’ 

issue.61  

 

In 2012, the Minister for Children and Youth Affairs launched a new National Children’s 

Funded Research Programme in which the ‘sexualisation and commercialisation of childhood 

in Ireland’ was identified as an area of research concern.62 However, the studies and anti-

‘sexting’ campaigns discussed reveal how child protection/crime prevention efforts often 

‘paradoxically sustain the very conditions they seek to remedy’.63 Therefore a more balanced 

and measured approach is required to deter children from ‘sexting’, including the possibility of 

creating specific legislation which ‘can include not only deterrence, but also rehabilitation’.64 

The importance of such reform is highlighted when one considers that ‘the threat of prosecution 

for appearing as a subject in alleged child pornography would serve to deter children who are 

real victims of exploitative sexual abuse in the production of video or photographic child 

pornography’, as noted by Levick and Moon.65 However, the argument for ‘lesser’ sanctions 

may miss the point that creates concern about ‘sexting’ in the first place; in sending possibly 

                                                      
59 See generally Jessica Ringrose, Rosalind Gill et al, A Qualitative Study of Children, Young People and 

‘Sexting’: A Report Prepared for the NSPCC (London: National Society for the Prevention of Cruelty to Children, 

2012), as referenced by Simpson, (n 2) 694. 
60 Rush & La Nuaze (n 20) 299-300.  
61 ibid 292.  
62 E Kiely, The Commercialisation and Sexualisation of Children in Ireland: An Exploratory Study, (Department 

of Children and Youth Affairs, 2012) as referenced by A Afra and J Quigley, ‘Children's Construction of “Porn” 

in an Irish Primary School: Implications for Boys’, 321-346 in E Kiely and M Leane (Eds), Sexualities and Irish 

Society: A Reader (Ireland, Orpen Press) 2014, 325-326. 
63 Karaian (n 51) 295. 
64 Hallisey (n 4) 112. 
65 Levick and Moon (n 1) 1047.  
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pornographic images of themselves to other children, these children are challenging what it 

means to be a child.66 What this means, according to Simpson, is that we need to move beyond 

traditional legal responses to ‘sexting’ based on older notions of privacy rights, child protection 

and acting in the child’s best interests.67 Indeed, as Nussbaum notes: “[y]ounger people…are 

the only ones for whom it seems to have sunk in that a truly private life is already an 

illusion…so it may be time to consider the possibility that young people who behave as if 

privacy doesn’t exist are actually the sane people.”68 

G  CONCLUSION 

The phenomenon of ‘sexting’ appears to be caught between debates on the sexual rights of 

children, including the right to sexual expression, and the role of the state in protecting children 

from themselves via age of consent and child pornography laws. The application of child 

pornography statutes in jurisdictions such as the United States of America and Canada has 

attracted criticism on the basis that ‘the law is being heavy handed in its response through 

applying laws that were designed to deal with adults who prey on children, not children who 

commit immature acts in their childhood’.69 Indeed, the current legislative position in Ireland 

merely creates blanket offences targeted at prohibiting traditional child pornography, therefore 

                                                      
66 Simpson (n 2). 
67 ibid.  
68 Emily Nussbaum, (2007) ‘Say Everything’ in S Fishman, J Homans and A Moss (Eds), New York Stories: 

Landmark Writing from Four Decades of New York Magazine (Random House, 2007) 400–415, 415, as referenced 

by Karaian, (n 6), 66-7. 
69 Catherine Arcabascio, ‘Sexting and Teenagers: OMG R U Going to Jail???’ (2009-2010) Richmond Journal of 

Law and Technology 16(3) 1–43 available at: <http://jolt.richmond.edu/v16i3/article10.pdf> accessed 16 March 

2015, Terri Day, ‘The New Digital Dating Behavior – Sexting: Teens’ Explicit Lover Letters: Criminal Justice or 

Civil Liability?’ (2010) 33(1) Hastings Communications and Entertainment Law Journal 69–95, Elizabeth C 

Eraker, ‘Stemming Sexting: Sensible Approaches to Teenagers’ Exchange of Self-produced Pornography’ 

(2010) 25 Berkeley Technology Law Journal 555–596, Mary Graw Leary, ‘Sexting or Self-produced Child 

Pornography? The Dialog Continues: Structured Prosecutorial Discretion within a Multi-disciplinary Response’ 

(2009-2010) 17(3) Virginia Journal of Social Policy and the Law 486–566, Spring 2010 CUA Columbus School 

of Law Legal Studies Research Paper No. 2010–31 Elizabeth M Ryan, ‘Sexting: How the State can Prevent a 
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‘the law becomes unclear and uncertain because it unintentionally overreaches into 

“sexting”’.70 Simpson notes that in response to ‘new technologies that have made it difficult to 

impose the same historical constraints on the child as in the past, it should not be surprising 

that many adults cling to past legal constructs to seek to explain “sexting”’.71 It is clear that 

any re-evaluation of the law must involve a move away from gendered assumptions about the 

harm that sexualisation causes towards the recognition of new-found rights arising from the 

digital age in which we live.   

 

                                                      
70 Hallisey (n 4) 112. 
71 Simpson (n 2) 692.  


