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A INTRODUCTION 

 
In 1996, the President of the International Criminal Tribunal for the former 

Yugoslavia (ICTY), Antonio Cassese, remarked that his tribunal was like an ‘armless and 
legless giant which needs artificial limbs to act and move. These limbs are the state 
authorities … the national prosecutors, judges and police officers. If state authorities fail to 
carry out their responsibilities, the giant is paralysed, no matter how determined its efforts. 1 
As Happold astutely points out, this comment is equally, if not more, apposite with regard to 
the ICC.2 The self-referral by the Ugandan government of the situation in the northern 
portion of the country, to the ICC in December 2003 was encouraging to many supporters of 
the Court. However, subsequent developments, including the almost three year period in 
which the five arrest warrants against the leading commanders of the Lord’s Resistance Army 
have been awaiting execution, have drawn attention to the tenuous powers of enforcement 
open to the Court. Peace negotiations opened between the Ugandan Government and the 
LRA in 2006 and according to some reports these talks included discussion of a possible 
amnesty for the LRA leadership.3 The pursuit of peace at the cost of justice in Uganda may 
prove to be a major stumbling block for the ICC in securing arrests and prosecutions of the 
indicted LRA leadership. If the Ugandan Government withdraws its support, the ICC may 
have to look beyond state cooperation to alternative enforcement mechanisms to ensure 
arrests and prosecutions are secured. In the course of this article, the obstacles facing the ICC 
in securing arrests and prosecutions, concentrating on the situation in Uganda, will be 
explored. The framework for state and intergovernmental organisation cooperation provided 
for in the Rome Statute will be critically assessed and alternative enforcement mechanisms 
proffered. 
 

B SECURING ARRESTS AND PROSECUTIONS IN UGANDA 
 

In December 2003, the government of Uganda referred the situation in northern 
Uganda to the ICC. Uganda was the first country to invoke Articles 13(a) and 14 of the Rome 
Statute to grant the ICC jurisdiction.4 On 28 June 2004, the Prosecutor Moreno-Ocampo 
announced his conclusion that there was a ‘reasonable basis’ to proceed with an 
investigation.5 The Prosecutor assembled a team of twelve investigators and lawyers and  
 
                                                 
1 A Cassese ‘On the Current Trends towards Criminal Prosecution and Punishment of Breaches of International 
Humanitarian Law’ (1998) 9 European Journal of International Law 2, 13. 
2 M Happold ‘The International Criminal Court and the Lord’s Resistance Army’ (2007) 8 Melbourne Journal of 
International Law 159, 181. 
3ibid 161.  
4 P Akhavan ‘The Lord’s Resistance Army Case: Uganda’s Submission of the First State Referral to the 
International Criminal Court’ (2005) 99 American Journal of International Law 403. 
5 WA Schabas An Introduction to the International Criminal Court (3rd edn Cambridge University Press  
Cambridge   2007) 37. 
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conducted more than fifty missions to Uganda with a view to assembling evidence.6 On 6 
May 2005, almost 17 months after the referral of the situation by Uganda, Moreno Ocampo 
submitted applications for five arrest warrants, in accordance with Article 58 of the Rome 
Statute, and on 8 July 2005, sealed arrest warrants were issued. These were to be the first 
arrest warrants issued by the ICC for crimes against humanity and war crimes. The warrants 
were issued against five leaders of the LRA: Joseph Kony (Chairman and Commander of the 
LRA), Vincent Otti (Vice-Chairman and 2nd in Command of the LRA) and three other senior 
LRA commanders.7 The alleged crimes included rape, murder, enslavement, sexual 
enslavement and the forced enlisting of children.8 On the 9th September 2005, the Prosecutor 
applied to have the warrants unsealed.9 The Pre-Trial Chamber decided to grant this request 
and the warrants became known to the public on 14 October 2005.10  

The efforts of the ICC to hold the LRA accountable have, however, been hampered 
recently by the Ugandan Government entering into peace negotiations with the LRA.11 The 
opening of peace talks has been hailed as the most important development towards the 
securing of peace in northern Uganda.12 Negotiations began in July 2006 in the southern 
capital of Sudan, Juba.13 However, neither Joseph Kony nor Vincent Otti has attended these 
peace talks due to fears that they may be arrested on foot of the outstanding ICC warrants 
against them.14 The LRA are reported to have demanded a public guarantee from the 
Ugandan Government that they will not be surrendered to the ICC.15 Happold highlights the 
fact that any possible peace deal between the Ugandan Government and the LRA would 
probably provide for an amnesty for the rebel commanders.16 Diaz submits that such a 
sweeping amnesty would not be compatible with international criminal law as its main goal is 
‘to fight impunity, and an obligation to prosecute the gravest crimes takes priority over 
amnesties as an available tool for reconciliation via pacification.’ A report by the UN High 
Commissioner for Human Rights on the situation in northern Uganda stated that ‘a blanket 
amnesty, particularly where war crimes and crimes against humanity have been committed, 
promotes a culture of impunity and is not in conformity with international standards and 
practice.’17 The OHCHR has voiced its concern that the Government of Uganda has on  
 
                                                 
6 ibid. 
7‘The Investigation in Northern Uganda’ ICC OTP Press Conference 
<http://www2.icccpi.int/NR/rdonlyres/2919856F-03E0-403F-A1A8 D61D4F350A20/277306/Uganda-
PPpresentation6.pdf> (22 February 2009). 
8ibid . 
9 ‘Situation in Uganda’ ICC-02/04-01/05-20 ‘Prosecutor’s Application for Unsealing of the Warrants of Arrest’ 
cf Schabas (n 5) 38. 
10Statement by Chief Prosecutor on the Uganda Arrest Warrants The Hague 14 October 2005 <http://www.icc-
cpi.int/NR/rdonlyres/2919856F-03E0-403F-A1A8- 
D61D4F350A20/277305/Uganda_LMO_Speech_141020091.pdf >  (21 February 2009).  
11 SD Roper LA Barria ‘State Co-operation and International Criminal Court Bargaining Influence in the Arrest 
and the Surrender of Suspects’ (2008) 21 Leiden Journal of International Law 457, 474. 
12 Happold (n 2) 180. 
13 ibid. 
14 ibid. 
15 ibid 181. 
16 ibid. 
17UN High Commissioner for Human Rights, Report on the Mission Undertaken by Her Office, Pursuant to 
Commission Resolution 2000/60, to Assess the situation on the Ground with Regard to the Abduction of 
Children from Northern Uganda, UN Doc. E/CN.4/2002/86 (9 November 2001). 
<http://www.unhcr.org/refworld/docid/3c7b91425.html> paras 12-13 (22 February 2009). 
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various occasions promised the withdrawal of the Court warrants in exchange for peace.18 
However, if such reports are to be believed, the Ugandan Government could be accused of 
duplicity and misleading the ICC, as in recent correspondence with the Court, it reiterates its 
commitment to its obligations under the Rome Statute and its agreements with the ICC.19 The 
Ugandan Government, however, also ambiguously states that it ‘remains committed to 
executing [the warrants] should the LRA leadership fail to subject themselves to the process 
of justice in Uganda.’20 While recent reports indicate that interest in domestic trials for 
serious crimes committed in northern Uganda has gained momentum during the course of 
peace talks,21 it must be stressed that the future course of indictments is exclusively for the 
ICC to decide.22  

Reports show  that as of yet,23 the Ugandan Government has not approached the 
Prosecutor requesting him to reconsider his position on the basis that a prosecution is no 
longer in the interests of justice, and that therefore the warrants of arrest should be 
withdrawn.24 Article 53(2) (c) of the Rome Statute allows the Prosecutor to discontinue 
proceedings if he concludes that:         

 
A prosecution is not in the interests of justice, taking into account all the 
circumstances, including the gravity of the crime, the interests of the victim 
and the age or infirmity of the alleged perpetrator, and his or her role in the 
alleged crime… 

 
Happold comments that the application of this provision to amnesties remains unclear as they 
are not explicitly mentioned.25 Yet in light of recent statements made by the ICC Prosecutor 
regarding such, it is doubtful whether sweeping amnesties for the most serious crimes are 
compatible with the spirit of the Court.26 Moreno-Ocamo highlights the fact that amnesties, 
immunities and other ways of avoiding prosecutions are being called for by many States 
Parties ‘supposedly in the name of peace.’27 Yet he stresses the fact that such proposals are 
inconsistent with the Rome Statute and that arrest warrants must be implemented; ‘ … there 
can be no political compromise on legality and accountability.’28 While domestic legal  

                                                 
18 OHCHR Report on the Work of the Office of the High Commissioner for Human Rights in Uganda 
A/HRC/4/49/Add.2 (12 February 2007). 
<http://daccessdds.un.org/doc/UNDOC/GEN/G07/111/39/PDF/G0711139.pdf?OpenElement <http://dacces 
sdds.un.org/doc/UNDOC/GEN/G07/107/52/PDF/G0710752.pdf?OpenElement> para 60 
(22 February 2009). 
19 Reply of the Ugandan Government to a Request for Information From the Republic of Uganda on the 
Status of Execution of the Warrants of Arrest (ICC-02/04-01/05-286-Anx2 28 March 2008). 
20ibid.  
21‘Uganda: New Accord Provides for War Crime Trials’ Human Rights Watch 
<http://hrw.org/english/docs/2008/02/19/uganda18094_txt.htm> (22 February 2009). 
22 ibid. 
23‘Top Ugandan LRA Rebels Snub Talks’ BBC News <http://news.bbc.co.uk/go/pr/fr/- 
/2/hi/africa/5171698.stm> (22 February 2009). 
24Rome Statute Article 53(2), (4). 
25 Happold (n 2) 82. 
26 L Moreno-Ocampo ‘Building a Future on Peace and Justice’ Nuremberg, 24 June 2007 
<http://www2.icc-cpi.int/NR/rdonlyres/4E466EDB-2B38-4BAF-AF5F- 
005461711149/143825/LMO_nuremberg_20070625_English.pdf > (22 February 2009). 
27 ibid. 
28 ibid. 
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systems are usually cleanly cut by the separation of powers between political and legal 
bodies, the international arena is highly politicised and an international criminal court may 
have to take the politics of the situation into account. In light of the complex, political 
enforcement procedure of state cooperation which the ICC must rely on, it is submitted that 
the Court may have to take into account the Realpolitik of international relations. Acholi 
community leaders in northern Uganda have supported the negotiations in order to bring 
peace to the area. The complex debate on peace versus justice has thus come to the fore in the 
Ugandan context. Walter Achola, council chairman in the northern district of Gulu, 
succinctly states: 

 
The ICC’s intervention is counter-productive to the already successful peace 
processes on the ground. The priority should be peace first and justice later… 
[W]ho will arrest Kony anyway? The government and the army have 
repeatedly failed.29 

 
Appuuli astutely notes that the UPDF and its auxiliary associates have been trying in 

vain to capture Kony and his top lieutenants for the past twenty years.30 It would appear that 
this inability to apprehend the LRA commanders led to Uganda’s referral of the situation to 
the ICC in the first place. If the UPDF could have captured the rebel force leaders they would 
presumably have brought them to justice within the domestic Ugandan system and not sought 
the aid of the ICC. The efficacy of the ICC’s request to the governments of Uganda, Sudan 
and the Democratic Republic of the Congo to execute the warrants against the indicted LRA 
leadership must then be seriously doubted. It appears that the Ugandan Government has 
become disillusioned with the efforts of the ICC to secure arrests and prosecutions. 
According to Ugandan Government spokesman Robert Kabushenga ‘the issue … is that the 
enforcers of the international law have themselves not been very keen on enforcing it, and 
that is why the government decided that the option of the soft landing be pursued.’31 The 
LRA arrest warrants have now remained ineffective since their issue in July 2005 and have 
undoubtedly damaged the credibility of the Court by exposing its drastically deficient 
enforcement mechanisms. As Roper and Barria point out: 
 

The inability to apprehend suspects not only undermines the credibility of a 
justice system but, more fundamentally, thwarts the prosecution of cases and 
ultimately denies the possibility of justice to individuals as well as the 
establishment of a historical record which can serve as a basis for possible 
national reconciliation … the inability to apprehend suspects undermines the 
entire international human rights regime.32 
 

Article 63(1) of the Rome Statute prevents trials being held in absentia of the accused; 
therefore the inability of the Court to secure arrests has literally paralysed proceedings. In 
light of this pre-condition, the lack of any independent enforcement mechanism seriously and 
fundamentally hinders the functioning of the Court. It would appear, however, that the result  
                                                 
29 PC Diaz ‘The ICC in Northern Uganda: Peace First, Justice Later?’ (2005) 2(7) Eyes on the ICC 17, 25. 
30 KP Apuuli ‘The ICC Arrest Warrants for the Lord’s Resistance Army Leaders and Peace Prospects for 
Northern Uganda’ ICJ 4(1) 179, n 44-45. 
31 BBC News (n 23). 
32SD Roper LA Barria (n 11) 458. 
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of Uganda’s referral to the ICC has had many positive effects despite the lack of arrests of 
those indicted. International attention has been drawn to a conflict perceived as being of little 
importance as a ‘forgotten war in Africa [has been transformed] into a litmus test for the 
ICC.’33 The referral and arrest warrants have significantly weakened the LRA by pressuring 
Sudan to distance itself from erstwhile allies that had now been transformed into an 
international liability.34 In March 2004, Uganda and Sudan renewed their bilateral military 
protocol resulting in ‘Operation Iron Fist II’ which allowed Ugandan troops to pursue LRA 
rebels across Sudanese borders.35 As one commentator succinctly notes ‘[t]he new-found 
LRA willingness to negotiate with the government is a mark of desperation resulting from 
this reality.’36 The isolation of the indicted commanders of the LRA and the continued offer 
of amnesty to others has created significant divisions within the group and led to numerous 
defections.37  

Claims that the referral of the situation to the ICC and the issuance of arrest warrants 
by the Court have been counterproductive and threaten peace prospects for the region fail to 
take into account the positive developments in the conflict as a direct result of the ICC’s 
involvement. The LRA has maintained a guerrilla campaign against the Ugandan government 
and those it considers to be its collaborators since the late 1980s.38 The conflict between the 
LRA and government forces has kept the northern Acholi population internally displaced and 
in a constant state of fear and economical disadvantage.39 One commentator alludes to the 
fact that peace negotiations have proved unfruitful for the past 18 years and that every single 
peace initiative has failed.40 Only since the ICC’s intervention in this long-neglected conflict 
have peace prospects for the region improved. Even though Uganda initially referred the 
situation to the ICC, its cooperation throughout the entire investigative and prosecutorial 
process cannot be guaranteed. If the Ugandan Government persists in offering amnesty to the 
indicted LRA commanders and/or requests the Prosecutor to reconsider the arrest warrants, 
the Court will face significant setbacks in ensuring apprehension of the indictees. The 
development of the situation in Uganda will prove extremely instructive with regards to the 
ICC’s policy of justice in the light of prevailing political tensions and the extent to which 
‘justice’ will be sacrificed for ‘peace’ and ‘politics’. 
 

C SECURING ARRESTS AND PROSECUTIONS: 
 
In light of the difficulties of enforcement which the Court has experienced in the Ugandan 
context, the legal framework providing for the cooperation of state and intergovernmental 
organisations with the ICC will now be critically assessed and possible alternative 
enforcement mechanisms will then be explored. 
 
                                                 
33 A Payam ‘Developments at the International Criminal Court: The Lord’s Resistance Army Case: Uganda’s 
Submission on the First State Referral to the International Criminal Court’ (2005) 99 AJIL 403, 416. 
34 ibid 417. 
35 UN Office for the Coordination of Humanitarian Affairs, Consolidated Appeals Process: Uganda 2005, 5 
<http://www.reliefweb.int/rw/rwb.nsf/AllDocsByUNID/1463710c996cedd2c1256f41004aa7f1> (22 February 
2009). 
36 Payam (n 33) 416. 
37 ibid 417. 
38 Happold (n 2) 162-163. 
39 Diaz (n 29) 19. 
40 ibid 28. 
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1  State and Intergovernmental Organisation Cooperation - Legal framework 

 
Due to its horizontal relationship with State parties, the ICC lacks any direct power to 

carry out the arrests of indictees. It therefore relies heavily on states for cooperation and 
judicial assistance and to act as its enforcement arm. Mr Luis Moreno-Ocampo, the 
Prosecutor of the International Criminal Court, has highlighted the difficulty in enforcing 
international criminal justice standards in the absence of a global police force or enforcement 
agency and emphasised that State cooperation is of fundamental importance to the success of 
the Court.41 He urges State parties that ‘[i]n all situations, more State cooperation in terms of 
securing arrests is needed. For the ultimate efficiency and credibility of the Court you created, 
arrests are required.’42 Kaul also highlights the crucial nature of State cooperation with the 
Court: 

 
It has no police force of its own, no powers of enforcement, no soldiers. It can 
only be as strong as the effective, speedy, unreserved, and ongoing 
cooperation by the member states allows it to be.43 

 
Article 86 of the Rome Statute imposes a general obligation on State Parties to cooperate 
with the ICC in its investigation and prosecution of crimes within its jurisdiction. Wartanian 
contrasts this obligation against those which apply to the UN ad-hoc tribunals of the ICTY 
and the ICTR which were organised under Chapter VII resolutions by the Security Council. 
Thus all states are required to comply with investigations.44 She highlights the comparative 
weakness of the ICC obligation by citing an example of an indicted war criminal who seeks 
refuge in a country not party to the ICC; that country would not be obliged to turn over that 
criminal.45 

Article 87(1)(a) states that ‘[t]he Court shall have the authority to make requests to 
States Parties for co-operation.’ Article 87(7) provides that failure by a State Party to comply 
with a request to cooperate allows the Court to make such a finding and refer to the Assembly 
of State Parties (ASP) or the Security Council (if the case originated as a Security Council 
referral). While Zhou notes that such a referral will result in ‘enforcement measures,’46 
Wartanian states that it is unclear whether the ASP can take any action beyond making a 
finding of non-compliance.47 Harmon and Gaynor refer to the practice of referring state non-
compliance to the Security Council by the ICTY and are critical of the contamination of the 
administration of justice system with political considerations which such a referral entails.48 
Harmon and Gaynor also highlight the inefficacy of the Security Council in the face of state  
 

                                                 
41 Moreno-Ocampo (n 26). 
42 ibid (emphasis added). 
43 HP Kaul ‘Developments at the International Criminal Court. Construction Site for More Justice: The 
International Criminal Court after Two Years’ (2005) American Journal of International Law 370, 383. 
44 A Wartanaian ‘ICC Prosecutor’s Battlefield: Combating Attrocities While Fighting For States’ Cooperation: 
Lessons from the U.N. Tribunals Applied to the Case of Uganda” [2005] Georgetown   Journal of International 
Law 1290, n 15-16. 
45 ibid n 17-18. 
46 Han-Ru Zhou ‘The Enforcement of Arrest Warrants by International Forces’ (2006) 4(2) JICJ 202, 210. 
47 Wartanian (n 44). 
48 M Harmon F Gaynor ‘Prosecuting Massive Crimes with Primitive Tools: Three Difficulties Encountered       
by Prosecutors in International Criminal Proceedings’ (2004) 2(2) JICJ 403, n 46-47. 
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recalcitrance in relation to the ICTY.49 From the foregoing, it therefore appears that the 
referral of a failure of a State to cooperate with the Court to the ASP or the Security Council 
under Article 87(5)(b) and Article 87(7) cannot be equated with an effective enforcement 
mechanism. Article 59 imposes an obligation on State Parties who have received a request for 
arrest or arrest and surrender to ‘immediately take steps to arrest the person in question in 
accordance with its laws and the provisions of Part 9 [International Cooperation and Judicial 
Assistance].’ Article 89(1) provides for transmission of arrest warrants to any State in which 
the indicted person may be found and that the Court shall in such circumstances request the 
cooperation of that State in the arrest and surrender of a person. It then proceeds to impose an 
obligation on State Parties, in accordance with the provisions of Part IX of the Statute and 
their national law to comply with such requests. Zhou submits that this Article provides for 
an obligation to cooperate with the Court in the event that the state receives a request for 
arrest, whether or not it is a party to the Rome Treaty.50 However, it is submitted that unless a 
State who is a non-party to the Treaty agrees to enter into an ad hoc arrangement with the 
Court to provide assistance under Part IV of the Treaty, such an obligation does not exist.51 
Thus the power of the Court in relation to non-state parties is seriously weakened. 

Article 87(6) provides that the Court may ask any intergovernmental organisation to 
provide cooperation. Zhou notes that by using the term ‘ask’ the Article clearly envisions that 
intergovernmental organizations are not under an obligation to cooperate with the Court. 
Zhou submits that this provision thus amounts to a contradiction of ICTY case law which 
held that international bodies (or intergovernmental organizations) have the same duty as 
states to cooperate and provide judicial assistance to the tribunal.52 This perceived weakening 
of the Court’s position in relation to relevant intergovernmental organisations may have 
major repercussions on securing arrests. As Zhou astutely points out, these organizations now 
know that the ICC has no actual power to oblige them actively to search and arrest indicted 
persons and may therefore refuse to risk their troops in engaging in such tasks.53 Between 
December 1995 and July 1997, NATO forces in the former Yugoslavia did not make a single 
arrest.54 Only a combination of political and judicial pressure persuaded NATO to shift its 
policy and engage in the arrest of indicted individuals. It is submitted that the support of 
intergovernmental organisations is potentially invaluable in securing arrests and therefore 
prosecutions before the ICC. The weakly worded, voluntary cooperation provided for in 
Article 87(6) does not reflect the vital importance of a strong and effective cooperation 
between the ICC and intergovernmental organisations. 

           
2 Alternative Enforcement Mechanisms 
 
It can be deduced from the above that the legal provisions relating to the enforcement 
mechanisms of the Court in securing arrests and prosecutions are weak and heavily reliant on 
state cooperation. Roper and Barria opine that institutions such as the ICC are seen by some  
                                                 
49 ibid n 51-52. 
50 Zhou (n 46). 
51 Article 87(5) (a) ICC Statute provides for the Court to invite States not party to the Statute to provide       
assistance under Part IV of the Treaty on the basis of an ad hoc arrangement. Article 87(5)(b) provides for     
referral of a failure to cooperate under such an arrangement to the Assembly of State Parties or the Security   
Council (where the Security Council referred the matter to the Court). 
52 Zhou (n 46). 
53 ibid n 46-47. 
54 ibid n 51-52. 
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as representing the ideal case of full legalisation in which rules of commitment are binding 
and precise, but that in reality international criminal courts must engage in extra-legal 
bargaining to elicit co-operation.55 The international criminal law arena is far more politically 
complex than its domestic counterparts. What, then, are the alternative enforcement 
mechanisms open to the Court in cases where States are unwilling or unable to cooperate 
with the Court’s orders? Roper and Barria regard political pressure alone as ‘generally having 
a limited ability to enhance the bargaining effectiveness of the ICC with regard to the capture 
of indictees.’56 They stress that diplomacy needs to be accompanied by action in order to 
secure arrests and prosecutions and view military and economic pressure as being more 
successful tools in enhancing cooperation with the ICC.57 Wartanian refers to the alternative 
or ‘soft’ enforcement mechanisms developed by the ICTY in the face of state non-
cooperation and states that some of these methods may also be available to the ICC 
Prosecutor.58 These ‘soft’ measures include the use of economic aid inducements; the use of 
diplomatic and economic sanctions; offering cash rewards for assistance leading to the arrest 
or conviction of indicted war criminals; and the use of military force to effectuate arrest.59 
 
(a) Economic Aid Inducements, Diplomatic and Economic Sanctions 

Roper and Barria opine that significant economic pressure may be one of the most 
effective tools available to third parties to support the activity of the ICC.60 They highlight 
the significant pressure which can be asserted on export-dependent countries by the 
international community in order to secure the apprehension of suspects.61 Wartanian 
highlights the success of economic aid inducements in securing arrests and surrenders in 
Croatia by the ICTY.62 Faced with the Croatian failure to allow or facilitate the execution of 
arrest warrants, the United States threatened to veto crucial loans from the International 
Monetary Fund and World Bank. This economic threat led to a spate of ‘voluntary 
surrenders.’ It is clear from the experience of the ICTY that conditional economic 
inducements and sanctions can be a very effective means of ensuring compliance with 
tribunal and court orders. Wartanian highlights the fact that where multilateral efforts fail, 
bilateral pressure from a powerful state can prove a strong tool in ensuring cooperation.63 She 
also emphasises the very significant role which the US played in securing the successful 
enforcement of ICTY orders. As the US is not a State Party to the ICC, it is questionable 
whether it will provide the requisite strong, bilateral pressure to ensure compliance with 
orders of the Court. However, on a brighter note, Roper and Barria refer to the valuable 
pressure exerted by the European Union on Croatia and Serbia, when it insisted that 
accession talks with both states would begin only after fugitives were arrested.64 This 
incentive led to improved cooperation with the Tribunal and to the important arrest of the 
former Croatian general, Ante Gotovina, in December 2005.65 In light of the United States’  
                                                 
55 Roper and Barria (n 32) 460. 
56 ibid 466. 
57 ibid 467. 
58 Wartanian (n 44) n 55-56. 
59 ibid. 
60 Roper and Barria (n 32) 467. 
61 ibid. 
62 ibid. 
63 Wartanian (n 44) n 71-72. 
64 Roper and Barria (n 32) 461. 
65 ibid. 
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current disdain for the ICC, it is submitted that the European Union or other powerful states 
or communities must embrace such hard-line economic aid inducement policies to improve 
state cooperation with the Court. 
 
(b) Offering Cash Rewards 

Wartanian refers to the possible alternative enforcement mechanism of states offering 
individual cash rewards for information or assistance leading to the arrest or the conviction of 
indicted war criminals.66 She notes that while the ICTY and ICTR tribunals did not 
themselves offer cash incentives, the United States Department of State was responsible for 
offering monetary rewards for information and assistance.67 In the Balkans, this programme 
was highly advertised throughout Europe and was instrumental in the NATO arrests of two 
significant indictees: Dragan Nikolic and Steven Todorovic.68 Wartanian notes that although 
the U.S. is not yet a State Party to the ICC, such future support is still ‘plausible.’69 She 
suggests that other countries and communities, such as the European Union, could also adopt 
such programmes and perhaps even the ICC itself. However, there are inevitable risks 
associated with the use of cash rewards. If indictees have a high enough price on their heads, 
bounty hunters and professional kidnappers may be encouraged to engage in questionable 
practices to ensure apprehension and obtain the monetary reward. Gillett astutely warns 
against the use of force without a legal basis in apprehending an indictee as future 
proceedings against the accused could be jeopardised.70 The Rome Statute has a number of 
provisions specifically protecting the due process rights of indicted persons. Article 59 
provides that once an accused has been arrested they are to be brought promptly before a 
‘competent judicial authority in the custodial state’ in order to confirm their identity, that they 
were arrested through due process, and that their human rights have been respected.71 Article 
55(1)(d) provides that during an investigation conducted under the auspices of the Rome 
Statute, a person ‘shall not be subjected to arbitrary arrest or detention, and shall not be 
deprived of his or her liberty except on such grounds and in accordance with such procedures 
as are established in this Statute.’ In light of the high standard of due process rights enshrined 
and guaranteed in the Rome Statute, it is submitted that great care must be taken in ensuring 
the legality of arrests so as not to undermine the underlying values of the Statute and bring 
the entire system into disrepute. 

In the ICTY case of Slavko Dokmanovic, the legality of the arrest was called into 
question.72 Dokmanovic had been lured within the UN forces’ geographic mandate in order to 
effectuate his arrest and was then transferred to the Hague.73 The Trial Chamber held that 
‘luring’ the accused to a place where he could be arrested did not constitute a forcible 
abduction and so did not breach the principles of public international law.74 However, while 
Gillett approves of such a ‘robust approach to the issues of arrests,’ he emphasises that the  
                                                 
66 Wartanian (n 44) n 73-74. 
67 ibid. 
68 Wartanian (n 44) n73-n74. 
69 ibid. 
70 M Gillett ‘Fighting Impunity: Assisted Arrests at the ICC’ (2008) 3(1) Yale Journal of International Affairs 
16. 
71 71 Rome Statute Article 59. 
72 Prosecutor v Slavko Dokmanovic et al: Decision on the Motion for release by the Accused Slavko 
Dokmanovic Trial Chamber ICTY Case No IT-95-13a-PT, Oct 22 1997. 
73 Gillett (n 70) n 38-39. 
74 ibid. 
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ICC may not draw such a fine distinction between luring and forced abduction.75 Gillett also 
highlights a contrasting approach to the issue of the legality of arrests; mala captus bene 
detentus.76 The phrase literally means ‘bad capture, good detention’ which in effect does not 
allow the circumstances of an accused’s apprehension to interfere with the subsequent 
legality of the trial.77 This approach was adopted by the Israeli authorities in relation to the 
illegal kidnapping of the Nazi war criminal Adolf Eichmann from Argentina, and his 
subsequent trial and execution. However, it is submitted that such an approach could not 
validly be adopted by the ICC in the light of the numerous provisions regarding the 
protection of due process rights for accused persons. Indeed, Schabas refers to the ‘high 
standard’ of due process protection offered by the Rome Statue and comments that ‘[i]f such 
standards were universally respected, there would probably be no need for an international 
criminal court!’78 
 
(c) Use of Military Force to Effectuate Arrest – Assisted Arrest 

In the majority of legal systems the capture of suspects is the role of domestic law 
enforcement agencies such as the police. In the international criminal law arena one might 
assume that intergovernmental military agencies or peacekeeping forces would assume the 
guise of law enforcer. However, law enforcement in the international criminal context is not 
as simple or straightforward as that in the domestic context, due mainly to the complicating 
factor of state sovereignty. Roper and Barria point out that the most sovereign states are 
extremely reluctant to allow foreign forces on their soil and even if forces are permitted to 
enter their mandate is often very restrictive.79 Wartanian alludes to the limited mandate of 
NATO forces and the reluctance of commanders to actively seek the arrest of indictees, 
which resulted in no arrests being secured in the Balkans until mid-1997.80 However, once 
the political will existed for NATO to have a more robust policy, military force to secure 
arrests resulted in a significant number of indictees being apprehended.81 

Wartanian stresses the importance of an explicit mandate giving troops the duty and 
power to effectuate arrests, whether it be contained in the Security Council resolution or the 
peace agreement authorising the use of international military force.82 Such an ‘explicit and 
clear mandate’ was conferred by the UN Security Council Resolution 163883 on the 
peacekeeping mission in Liberia (UNMIL) to apprehend and detain former President Charles 
Taylor in the event of his return to Liberia, and to transfer him to the Special Court for Sierra 
Leone (SCSL).84 This development has been welcomed as a significant departure from UN 
practice and as evincing the Security Council’s increasing willingness to strengthen 
cooperation with international criminal tribunals.85 This measure was also successful as  
 

                                                 
75 ibid. 
76 ibid. 
77 ibid. 
78 Schabas (n 5) 253. 
79 Roper and Barria (n 32) 467. 
80 Wartanian (n 44) n 80-81. 
81 ibid n 82-83. 
82 ibid n 83-84. 
83 SC Res 1638 11 November 2005. 
84 M Frulli ‘A Turning Point in International Efforts to Apprehend War Criminals- The UN Mandates Taylor’s 
Arrest in Liberia’ (2006) 4 Journal of International Criminal Justice 351. 
85 ibid 352. 



(2009) COLR 
 
 
UNMIL proved instrumental in securing the arrest of Taylor and his surrender to the SCSL in 
March 2006.86  

Frulli highlights two other preceding situations where international military forces 
were invested with the task of apprehending and detaining war criminals; UNOSOM II in 
Somalia and the NATO-led multinational force (IFOR/SFOR) in Bosnia Herzegovina.87 Due 
to a series of brutal attacks carried out by Somali militiamen against UN personnel, the 
mandate of UNOSOM II was extended to include the policing task of securing investigations 
and arresting and detaining those responsible for such attacks.88 However, the UNOSOM II 
mission notoriously ended in failure after a disastrous military offensive conducted by UN 
troops against Aidid’s militia.89 The Security Council revised UNOSOM II’s mandate to 
exclude the use of coercive methods90 and the most sought after individual, General Aidid, 
was never apprehended or prosecuted. The NATO-led multinational force (IFOR/SFOR) in 
Bosnia-Herzegovina was somewhat more successful in securing arrests. IFOR/SFOR was 
never granted explicit authorisation by the Security Council to arrest and detain ICTY 
indictees but by a resolution of the North Atlantic Council.91 The Resolution did not 
explicitly require IFOR to actively search for indictees but rather stated that they should 
arrest the indictees who came into contact with them in its execution of assigned tasks.92 The 
ambiguity of the nature of the obligation imposed on IFOR/SFOR led to much debate and 
delay before NATO troops began to arrest and transfer indicted individuals to the ICTY.93 

In the Ugandan context, the forces of the Mission of the United Nations in the Congo 
(MONUC) have been authorised to arrest the leaders of the Lord’s Resistance Army, who 
intermittently find refuge within the vast eastern regions of the Democratic Republic of the 
Congo.94 INTERPOL has issued ‘Red Notices’, requesting its 184 member states to arrest 
and detain the five LRA leaders with a view to their surrender to the ICC.95 The Red Notice 
is a mechanism by which INTERPOL informs its member countries that an arrest warrant has 
been issued for an individual by a judicial authority.96 Such a Notice is not an international 
arrest warrant but rather a request for provisional arrest; INTERPOL cannot demand that any 
member country arrest the subject of a Red Notice.97 From the foregoing, it can be concluded 
that the use of military force to effectuate arrest has the potential for success. However, due 
to the complex issue of state sovereignty, mandates must be sufficiently precise to allow 
peacekeeping forces or intergovernmental military agencies to effectuate arrests. As noted  
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earlier,98 Article 87(6) of the Rome Statute imposes no obligation on intergovernmental 
organizations to cooperate with the Court, thus potentially seriously hampering the 
enforcement of arrests. 

 
D CONCLUSION 

 
The ad hoc Tribunals of the ICTY and ICTR demonstrated that the assumption that 

arrests and surrenders would be conducted by national authorities proved in practice to be 
overly optimistic. However, the Rome Statute has nevertheless based the enforcement 
mechanisms of the International Criminal Court on the flimsy foundations of state 
cooperation. As exemplified by the long outstanding arrest warrants in the Ugandan context, 
the enforcement mechanisms of the Court are sadly lacking in effect. Without the ability to 
secure arrests the Court is effectively paralysed and its authority brought into disrepute. It is 
submitted that the situation in Uganda highlights the need to explore and develop alternative 
enforcement mechanisms to reliance on the ephemeral and unreliable cooperation of states. 
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