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Forward To the Tenth Edition 

It gives me great pleasure to write the foreword to the 10
th

 edition of the Cork Online Law 

Review. In 2002, I and a number of other students on the UCC Student Law Society committee 

decided to act on an idea which had been floating about for a few years; to set up a student law 

review. We had not the faintest idea how to go about this task, how to gather articles, how to edit 

them, how to publish a law review. We had, however, been reading and consulting the finished 

products of other Law Schools throughout our studies and knew that the students of UCC were 

researching and writing at a level which deserved such a platform. 

With purpose and enthusiasm but limited knowledge we turned where all discerning law students 

turn – to the Faculty. They did not disappoint. Wonderful guidance, support and encouragement 

came freely from the Law School. As Head of School, Prof Irene Lynch Fannon provided great 

assistance and, indeed, if I remember correctly, it was Prof Maeve McDonagh who suggested the 

online format, now a defining feature of the Review. I still remember the meeting where the 

editorial board came together to discuss the pieces which had been submitted for consideration; 

the diversity, originality and quality of the work was both exciting and relieving. We knew it 

would be a strong publication. It was with immense pride that we gathered on 7 March 2002 to 

hear the Chief Justice, Mr Justice Ronan Keane, launch the first edition of the Cork Online Law 

Review. 

Since then COLR has become a source of penetrating and critical analysis of highly topical 

issues. From international humanitarian law in armed conflict (2009) to the statutory rape crisis 

(2007) and from the governing of Irish financial institutions (2003) to victim impact statements 

(2005) COLR has continually produced articles which identify and deconstruct legal 

complexities, ones which continue to confound leading jurists. This edition is no exception and 

in fact pushes the boundaries even further with articles in three languages (English, French and 

Irish), relating to domestic, comparative and international law and with contributions from 

students and faculty alike. The range of topics addressed in the current issue is equally 

impressive: trade union law, sentencing, corruption in developing states, company passports, the 

law of armed conflict, law and literature, the role of parliamentary inquiries as well as the French 

debate on the wearing of the burqa. Each resonates with debates that are immediate and thorny, 

displaying yet again COLR‘s immense relevance.  

Student Law Reviews serve a great purpose in legal education. Giving students an opportunity to 

publish their work, COLR enables the students of UCC to set themselves apart and it equally acts 

as promotion of the quality and innovation of the School of Law‘s students. A quick survey of 

the authors included in the ten editions produces a list of the emerging generation of academics 

and lawyers. 

COLR has matured over the last ten years into a valuable resource for all involved in the study of 

law in Ireland. The editorial board of the 10
th

 edition of COLR are to be congratulated and this 

edition is to be commended to all.  

Dr Vicky Conway 

Co-Editor in Chief of the 1
st
 Edition of COLR. 
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PARLIAMENTARY INQUIRIES: THE CONTEXT OF THE JOINT 

OIREACHTAS COMMITTEE’S PROPOSALS
1
 

 
Professor David Gwyn Morgan 

        

 

A INTRODUCTION 

 

 

Writing in the US, Professor Bickel famously called the judiciary ‗the least dangerous branch [of 

government]‘.
2
 Certainly in Ireland, the doubtful accolade of the most toothless branch of 

government belongs to the Oireachtas. To take some examples: since Independence, very few 

Private Members Bills have navigated the tortuous course to the status of law.
3
 Again, the power, 

usually provided as a safeguard when delegated legislation is being made, which enables either 

House to pass a resolution negating a Statutory Instrument, has seldom been invoked, and never 

successfully. And the feat of removing a Government and replacing it by a new one, without an 

intervening General Election, has been achieved only once (1994) since Independence. A recent 

book on the Oireachtas
4
 – the first since 1958 – includes lawyers as authors of only two of its 22 

chapters, which suggests that the Oireachtas‘ legal powers are seldom exercised to their full 

extent. In summary, it may be said that, if man proposes and God disposes, the Oireachtas does 

neither, with the Government initiating almost all measures, which are then ushered through each 

House by the responsible Minister, with the Government Whip shepherding in any stragglers 

among the Government‘s flock of Deputies and Senators.  

As symbol and substance of this lack of influence or authority, the Oireachtas‘ powers (or 

lack thereof) in the field of inquiries will do nicely. This lack was established by a Divisional 

High Court and confirmed by a majority of five to two in the Supreme Court, in the landmark (or 

landmine) decision, popularly known as Abbeylara.
5
 Small wonder that, in 2011, the Joint 

Oireachtas Committee on the Constitution proposed that there should be a Constitutional 

Amendment to Article 15 to change this position.  

 

                                                           
1
 Joint Oireachtas Committee on the Constitution Review of the Parliamentary Power of Inquiry (Parliamentary 

Number A11/0140, 2011). As of February 2011, this is the most recent in a series which was launched in response to 

the Constitutional Review Group 1996 (chaired by Ken Whitaker). 

In preparing its Report, the Committee heard papers from John Rogers SC (17 November 2010); John O‘Dowd (1 

December 2010); Professor Gary Murphy and Eoin O‘Malley (15 December 2010); Professor Donncha O‘Connell 

(12 January 2011); and the present writer (17 October and 3 November 2010). Submissions were also elicited from 

members of the public and contributions were received from, amongst others, the Bar Council and the Law Society 

of Ireland. 
2
 A Bickel The Least Dangerous Branch: the Supreme Court at the Bar of Politics (Yale University Press New 

Haven 1986). 
3
 Six measures which became law between 1951 and 1958 are listed in D Gwynn Morgan Constitutional Law of 

Ireland (Roundhall Press 1990) 231. Subsequently, mainly in the 1990s, there have been five others, listed in J 

O‘Dowd ‗Parliamentary Scrutiny of Bills‘ in M MacCarthaigh and M Manning (eds) The Houses of the Oireachtas: 

Parliament in Ireland (IPA 2010).  
4
 M MacCarthaigh and M Manning (eds) The Houses of the Oireachtas: Parliament in Ireland (IPA 2010). See also 

JL McCracken Representative Government in Ireland (Oxford University Press London 1958); D O‘Sullivan The 

Irish Free State and its Senate (Faber and Faber London 1940). 
5
 Maguire and Ors v Ardagh and Ors [2002] 1 IR 385. 
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As we shall see in Part B, there are a number of different forms of inquiry, for example: 

the C&AG—Public Accounts Committee investigations, inquiries under the Compellability Acts 

or the Private Bills procedure.
6
 Each of these may – the position is by no means clear – have 

been affected by the decision in Abbeylara.
7
 

On a macro level, one might say that the present law illustrates the very stringent 

constitutional values which protect an individual accused of wrongdoing,
8
 including their good 

name, coming up against the weak position assigned by the judiciary to the Parliament. In such 

an unequal contest, there can only be one outcome, so that the result in Abbeylara was quite 

predictable and likely to be followed.  

 

 

B MODERN LANDMARKS 

 

 

There is a thorough survey of all the Oireachtas inquiries, since the foundation of the State, in 

John O‘Dowd‘s article.
9
 Accordingly, here we need only start the clock at Re Haughey, giving a 

brief survey of the highlights, which those familiar with the field may prefer to skip.  

 

  

1  Re Padraig Haughey 

 

 

Apart from being a window on the State‘s relations with the troubles in Northern Ireland, Re 

Haughey
10

 also afforded a landmark ruling in the present field. This case arose out of the Dáil 

Committee of Public Accounts (PAC) investigation into the expenditure of a grand-in-aid for 

Northern Ireland relief, which had been voted to assist the Red Cross but, allegedly, had been 

diverted to buy armaments for the IRA. The main legal point concerned the fact that, during the 

Committee‘s Hearings, a garda officer made a number of allegations against Mr Pádraig (Jock) 

Haughey, so much so that the Supreme Court considered that his good name was called into 

question. Because of this, Ó Dálaigh CJ, writing for the Supreme Court majority, held that the 

Committee ought to have granted Mr Haughey certain procedural safeguards. Ó Dálaigh CJ‘s 

statement
11

 of these safeguards has been influential in respect of the procedures of inquiries, both 

                                                           
6
 Committees of the Houses of the Oireachtas (Compellability, Privileges and Immunities of Witnesses) Act 1997, 

as amended very slightly in 2004 (Committees of the Houses Act 1997). 
7
 Though contrast Hardiman J in Abbeylara (n 5), 658: ‗It is a challenge to a novel assertion of a power to hold 

individual citizens directly accountable to a parliamentary committee. It does not seek to challenge the established 

practices of the Oireachtas.‘  
8
 This may be at the expense of their victims. A recent example of this general proposition, from another field, is to 

be found in Re Commission to Inquiry into Child Abuse [2002] 3 IR 459, 476.  
9
 J O‘Dowd ‗Knowing How Way Leads on to Way: Some Reflections on the Abbeylara Decision‘ [2003] Irish Jurist 

162, 205-220 (Reflections). 
10

 [1971] IR 217. 
11

 Padraig Haughey was the late Charles Haughey‘s brother. Ó Dálaigh J stated at [1971] IR 217, 263: 

(a) that [Mr Haughey] should be furnished with a copy of the evidence which reflected on his good name; (b) 

that he should be allowed to cross-examine, by counsel, his accuser or accusers; (c) that he should be allowed 

to give rebutting evidence; and (d) that he should be permitted to address, again by counsel, the Committee in 

his own defence. 
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by the Oireachtas and by other forms of public inquiry; so much so that these rights are often 

referred to as ‗Re Haughey‘ rights.     

 

 

2  Inquiry into the Fall of the Fianna Fáil-Labour Government in 1994 

 

 

The Fianna Fail-Labour Coalition Government, led by Albert Reynolds, fell when the Labour 

Party members resigned. The circumstances of the fall
12

 were so surprising and controversial that 

they were thought to call for an inquiry. By Dáil resolutions,
13

 the Dáil Committee on 

Legislation and Security was charged with the duty of investigation. It was assumed that the Re 

Haughey rights applied. Accordingly, as the Report states: 

 

[T]he more that the Sub-committee in its Report reaches factual conclusions or 

expresses opinions which are likely to affect the good name of witnesses or other 

persons, the more will the Courts expect the Sub-committee to act … in 

accordance with the rules of constitutional … justice.
14

  

 

The legal advice continued by stating that the only way to avoid judicial review of the Report by 

someone whose reputation might be affected and who had not been represented was for the 

Report ‗to confine itself to reporting the evidence which it has received to the Dáil, rather than 

reaching any conclusion or expressing opinions in regard to such evidence.‘
15

 

 

 

3 Public Accounts Committee Inquiry into DIRT 
 

The first inquiry under the Committees of the Houses Act 1997, as specially amended for the 

occasion, by the Comptroller and Auditor General and Committees of the Houses of the 

                                                                                                                                                                                           
A second seminal point to emerge from Re Haughey was that it would be unconstitutional to vest, in a Committee of 

the Oireachtas (or any other non-Court), the function of certifying the facts on which the criminal offence of failing 

to answer the Committee‘s questions was based. In other words, and without going into the detail of this particular 

case, if the Committee had purported to do this, then it would have fallen foul of Article 34.1, which provides that, 

where there is an ‗administration of justice‘, this must be vested in a Court. One should emphasise that the focus 

here was on adjudicating upon the failure of a witness to answer an Inquiry‘s questions. The wider question of 

whether a public inquiry (whether a Parliamentary inquiry or a public inquiry set up under, for instance, the Tribunal 

of Inquiry (Evidence) Act 1921) in making findings on the facts, recommendations etc. is ‗administering justice‘ has 

been considered twice recently by the Supreme Court. In each case, it was held that the inquiry was simply making 

‗a finding of fact, in effect in vacuo‘: Goodman International v Hamilton (No 1) [1992] 2 IR 542, 590; Haughey v 

Moriarty [1999] 3 IR 1, 75.   
12

 The proximate causes of the fall were: Fianna Fáil Minister‘s insistence on appointing the then Attorney General 

as President of the High Court; and the delay, within the Attorney General‘s Office, in processing a warrant in 

respect of a person suspected of paedophile offences, for extradition to Northern Ireland.   
13

 Dáil Debates 6, 8 and 15 December 1994 [695], [848] and [1174]. The Report is entitled, awkwardly, Report of 

the Sub-committee of the Select Committee on Legislation and Security (Pn 1478, 1995). The advice from the Sub-

committee‘s legal adviser, G Durkan SC, is in Appendices 6 and 7. The Sub-committee‘s position was strengthened 

by the grant of privileges to its witnesses, by s 2 of the Select Committee on Legislation and Security of Dáil 

Eireann (Privileges and Immunity) Act 1994. 
14

 Report of the Sub-committee,  ibid, 957.  
15

 ibid 960. 
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Oireachtas (Special Provisions) Act 1998, arose out of the non-payment of Deposit Interest 

Retention Tax. In 1998, there had been reports in the news media concerning the use, by 

financial institutions, with the possible knowledge of the Revenue Commissioners, of bogus non-

resident accounts, in order to evade payment of this tax. The PAC recommended that the CAG 

should investigate the operation of DIRT by the Revenue Commissioners and the financial 

institutions, during 1986-98. The resultant CAG investigation yielded a report which was the 

focus of an inquiry by a special Sub-committee of the PAC which held oral hearings in 26 

sessions during September 1999. The Sub-committee had before it the financial institutions own 

documents, though information as regards customer accounts was only available in the form of 

an aggregate collected by an independent Auditor who had been appointed by the CAG.  

The PAC cross-examined many of the witnesses who had already appeared before the 

CAG, as well as the external auditors of the financial institutions involved, and also the Ministers 

for Finance during the period for which DIRT had not been collected. Significantly, almost all 

the questioning emanated from the deputies of the Sub-committee. The only situation in which 

the financial institutions, whose conduct was under investigation, exercised their undoubted right 

to cross-examine was where counsel for the AIB cross-examined the Revenue Commissioners as 

to whether a deal had been struck as between the Bank and the Revenue Commissioners as to the 

payment of DIRT. Counsel for the Revenue Commissioners also cross-examined the AIB 

witnesses on the same issue. In addition, all the questioning of the Ministers, as regards the 

alleged deal was done by the Sub-committee‘s legal team, rather than the Deputies, lest it be 

thought that the Deputies would be unduly lenient on the politicians.      

 

 

4 Abbeylara 

 

 

Arguably, the DIRT inquiry was the zenith in the Oireachtas‘ achievement in the field of 

inquiries. Alas, the dawn was to come in the form of Abbeylara. Here, the Supreme Court held, 

by a majority, that there are at the moment significant limitations on the power of Oireachtas 

committees to hold investigations.     

In Abbeylara, the Supreme Court, the Gardaí, whose conduct was under investigation, 

successfully sought judicial review to prevent the inquiry from going ahead. Essentially, they 

took five points: 

 

a) Given the terms of the 1997 Act,
16

 the procedure followed by the Sub-committee was 

flawed in a number of respects;
17

 

                                                           
16

 Committees of the Houses of the Oireachtas (Compellability, Privileges and Immunities) Act 1997, as amended. 
17

 This refers to a group of points which was more significant in the High Court than in the Supreme Court, and is 

not covered further in the text. The first of these is that s 3 of the 1997 Act specifies that a Sub-committee of this 

type must have the consent of a ‗compellability‘ Sub-committee appointed jointly by the Committees on Procedure 

and Privilege of each House before it can lawfully issue a direction of the type contemplated in s 3, eg a direction to 

answer questions. Because of three defects in the process followed by both the Investigatory and the Compellability 

Sub-committees, the High Court found that when directions were issued to the applicants to appear before the 

Investigatory Sub-committee there was no valid consent in existence. Secondly, the Joint Oireachtas Committee had 

set up the Sub-committee according to the appropriate resolution, ‗to consider the report … and to consider 

submissions received and to report back to the Joint Committee.‘ The High Court ruled that ‗to transform a 

requirement that [the Sub-committee] consider and report upon a report into an investigation that it inquire into the 
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b) The Sub-committee had no legal authority to mount such an investigation; 

c) The character of the material which the Committee was supposed to investigate was 

not proper for an Oireachtas Committee;  

d) The Sub-committee had failed to follow the first rule of constitutional justice (the ‗no 

bias‘ rule); 

e) The Sub-committee had failed to observe the second rule of constitutional justice 

(audi alteram partem).
18

 

 

Item a) depends upon the drafting of the 1997 Act and the Oireachtas‘ failure to follow the 

procedure which it stipulates. The only general point which emerges here is that the more 

complicated procedure there is, the more chance there is of some kind of a slip-up in a 

committee‘s practical operation, especially bearing in mind that the committee members and 

staff are usually not lawyers. The remaining four points are dealt with, at a more general level, in 

Part C. 

 

 

5  Curtin 

 

 

A case, with its own constitutional importance, which might appear to be relevant in the present 

area is Curtin v Dáil Éireann.
19

 This case arose out of proceedings, which, if they had not been 

discontinued, could well have led, for the first time ever, to the removal of a (Circuit Court) 

judge for stated misbehaviour. The point of relevance here is that, as a matter of practicality, it 

would not have been feasible for each House to hear and assess all the evidence against Judge 

Curtin. Accordingly, a joint Oireachtas Preparatory Committee was established to hear evidence. 

The Oireachtas‘ power of investigation in Curtin was grounded solidly on a specific provision of 

the Constitution, Article 35.4, which provides for the impeachment of judges by the Houses of 

the Oireachtas. The utilisation of this narrow and express power does not have anything to say 

                                                                                                                                                                                           
underlying events which gave rise to the report was to go too far‘. The final defect of this type was that when the 

application was made to the Compellability Committee, the documents misrepresented to it that certain powers had 

been given which had not in fact been given until the following day. 
18

 In particular, while it had been accepted by the Sub-committee that the applicants were entitled to Re Haughey 

rights as regards cross-examination, the applicants were told that they would be allowed to cross-examine any 

particular witness only after all of the witnesses had been subjected to questioning by all the members of the Sub-

committee. A second defect was that it was left to the Sub-committee to stipulate that ‗any witness would be entitled 

to be told of any persons who might be permitted to cross-examine them and be heard as to why such person ought 

not to be so permitted‘ (p 32 of the High Court judgment); and also that any cross-examination would be subject to 

leave of the Sub-committee. In sum the High Court remarked: All of this suggests that there was a clear attempt to 

rewrite the rules guaranteed under Re Haughey and to do so in a manner which substantially diluted and negated 

them. Even if this had been done by a tribunal of inquiry presided over by a judge (which Murphy J in Lawlor v 

Flood and Finlay CJ in Goodman v Hamilton regarded as a substantial guarantee that fair procedures would be 

followed) it would not survive criticism. Here with no judge and no such guarantee and in reliance upon what 

appears to be parliamentary procedure, there was an attempt to substantially rewrite and recast the entitlements of 

persons appearing before the Sub-committee.   
19

 [2006] 2 ILRM 99. 
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about the width of the Oireachtas‘ general power simply because it was assumed
20

 throughout 

that case that the Constitution required the Oireachtas to investigate the judge‘s misconduct. 

 

 

6 Mini-CTC Signalling Inquiry 

 

 

This was a sworn Inquiry conducted, in 2001, by a Sub-committee of the Joint Committee on 

Public Enterprise and Transport, using the powers conferred by the 1997 Act. The subject matter 

of the Inquiry was the apparent overrun against budget and the delay, in the establishment of a 

centralised traffic control and signalling system (the Mini-CTC) for the rail network. The Sub-

committee sat in public for a total of 26 days, hearing testimony from 75 witnesses. Then, just at 

the stage when all that remained was the conclusion of the cross-examination of two witnesses, 

the High Court judgment in Abbeylara, which was wider than the Supreme Court decision, was 

handed down. As a result, the Sub-committee adjourned ad sine die. By the time the dust had 

settled in the Supreme Court judgment in Abbeylara (April 2002), the Oireachtas was entering 

the final straight before the 2002 General Election. Thus, the Committee‘s swansong took the 

form of an impassioned Interim Report
21

 which reached no conclusions on the issues before it 

but instead offered a heartfelt lament, with lavish references to the Separation of Powers, at the 

lack of capacity to which it had been reduced.   

 

 

C ANALYSIS 

 

 

There are four legal problems which may lie in the way of, at any rate, certain types of 

Oireachtas inquiry. These are also the issues on which a view has to be taken in deciding whether 

a Constitutional Amendment is appropriate or necessary and, if so, what approximate shape any 

amendment might take. The present Part discusses these issues, so paving the way for the 

examination of the Joint Oireachtas Committee‘s proposals, in Part E.    

 

 

1 Lack of Authority to Hold an Inquiry: Power to Hold Inquiry, to be Given by 

Legislation or by Constitutional Amendment? 

 

 

The first point is that in Abbeylara, the Supreme Court seemed to rule that the 1997 Act did not 

give ‗any express authority to conduct an investigation which would make findings adverse to 

the good names of citizens‘, in the words of Mr John Rogers SC.
22

 Mr Rogers substantiates this 

conclusion, on the basis that the Court majority held that, read literally, the 1997 Act merely 

                                                           
20

 Since the case concerned a Circuit Court judge, the relevant law was the Court of Justice Act 1924 s 39, and not 

the Constitution which makes no mention of Circuit Court judges. Curiously, this point, which could have had 

immense consequences for the result of the case, went unnoticed.  
21

 Joint Committee on Public Enterprise and Transport, Sub-committee on the Mini CTC Signalling Project Interim 

Report (April 4 2002). 
22

 At pgs 1-2 of his contribution to the Oireachtas Committee,  ibid. 
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gave authority to provide for specific aspects, such as: the calling of witnesses; the immunity of 

witnesses ... This is rather surprising, as one is bound to ask: but do not these elements really 

capture the substance of an inquiry?; if there were ever an example of necessary implication, 

surely one would say that here there is an implicit power to conduct an inquiry? For, if one 

compares the wording of the 1997 Act with that of the Tribunals of Inquiry (Evidence) Act 1921, 

one finds that, here too, there is no explicit authority to hold an inquiry.
23

 Yet, no-one ever had 

the temerity to suggest that the 1921 Act does not give authority to hold an inquiry. It is this 

almost wilful attitude of the Supreme Court majority which leads one to think that it might be 

better not to take any risks and to specify expressly a right to establish an Oireachtas inquiry in 

the Constitution.
24

 

The second relevant point is that, if a power to hold inquiries were to be available only on 

the basis that legislation were in the offing, then this power would presumably have to be limited 

to the existing powers of the Oireachtas under the Constitution. The reason for this statement is 

that the majority judgments in Abbeylara held or assumed that the Oireachtas has been given a 

specific place in the Constitution, with specific purposes. It is probably correct to deduce from 

this that, if the Oireachtas were to be given additional powers which go radically beyond those 

envisaged in the Constitution, this might possibly violate the Constitution. 

It is relevant here that, at the moment, the only two major specific purposes which the 

Oireachtas has are: first, it is the law-making body: and, secondly, by Article 28.2, the Dáil is the 

body to which the government is made ‗responsible‘.
25

 From a legal, even legalistic, approach, 

two comments may be made on the first of these limitations. First, the Oireachtas‘ power of law 

making is almost unlimited. In short, a power of inquiry into the need for, and possible form of, 

legislation could potentially be very far-reaching. It could certainly go into the behaviour of 

individual citizens, which many people would regard as further than is appropriate, a point which 

is developed below.  

The second factor here would be whether, if this justification for an Inquiry were the one 

which was relied upon, it would be necessary for legislation actually to be in prospect or, at least, 

a realistic prospect. For it is easy to think of situations in which legislation is not even a realistic 

possibility. For instance, where some failure in public administration depends on a human error, 

no improvement could be made by changing the legal or institutional framework. Thus, in such 

situations, it might be held that the Oireachtas would not be empowered to hold an inquiry into 

any relevant issues.    

The second function, on the basis of which an inquiry might be justified, is that the 

Government is responsible to the Dáil. Again, there are two obvious limitations here. First, the 

                                                           
23

 This point is emphasised in discussion in Law Reform Commission Consultation Paper on Public Inquiries, 

including Tribunals of Inquiry (CP 22-2003) [6.03]-[6.05]; (Report LRC 73-2005) [2.25]-[2.37]. 
24

 J O‘Dowd remarks that  

[a] theme running strongly through the majority judgments in Maguire v Ardagh was that there is 

an inherent government power to initiate and conduct investigations, but that it vests in the 

executive branch of government and must be deemed to do so because of the unsuitability of the 

legislature and its members to carry out that function. 

J O‘Dowd ‗Maguire v Ardagh Reconsidered‘ Paper given to Oireachtas Committee (3 December 2010) 9.   This is a 

fair summary of the majority judgments; but one might contest the argument contained in the judgments. The 

executive, no less than the legislature, is itself party-driven.  
25

 See generally M MacCarthaigh Accountability in Irish Parliamentary Politics (IPA Dublin 2005); D Gwynn 

Morgan ‗Enforcing Public Accountability: a Tour d‘Horizon‘ [2009] Irish Law Times 71. For a study of the 

accountability, funding and composition of a proposed public body see R Sinnott and others Preliminary Study on 

the Establishment of an Electoral Commission in Ireland (Geary Institute UCD 2008) ch 9.  



[2011] COLR 

 

8 

 

duty is to the Dáil and not to the Seanad or the Houses of the Oireachtas jointly. Yet, for good 

reasons, the modern practice is to establish Joint Oireachtas Committees for most purposes. But, 

on a literal view, Joint Oireachtas Committees could not draw on the status of being the agency 

of responsibility, which, as just noted, is vested by the Constitution in the Dáil alone.  

Next, as regards the entity which is made responsible to the Dáil, this is stated to be ‗the 

Government‘, that is the committee of 15 ministers, which, under the Constitution, is the central 

directorate of the executive organ. One may expand this by reference to Article 28.4, by which 

‗the Government … shall be collectively responsible for the Departments of State.‘ and section 5 

of the Ministers and Secretaries Act 1924, which provides that ‗members of the [government] 

may be appointed individually to be ministers, heads of particular Departments.‘ But, even with 

this expansion, responsibility remains confined to the ‗Departments of State‘.  

Yet, there is now a vast hinterland of ‗public bodies‘.
26

 And the practice has developed of 

the Oireachtas setting up committees which hold not only Ministers, but also public bodies, 

responsible to it. These public bodies are, save mainly for commercial state sponsored bodies, 

like Bord Gáis or RTÉ, funded almost entirely by the tax payer and discharge ‗public functions‘. 

In my opinion, it is therefore appropriate that, at any rate to some extent, these public bodies 

should be made answerable to the representatives of the people. Yet, without a Constitutional 

Amendment, this practice would be in jeopardy because of the narrowness of Article 28.4  

In any case, there is a more fundamental point which throws into doubt reliance at all on 

the Government‘s responsibility to the Dáil as a foundation for an Oireachtas Inquiry. This is the 

fact that although writing in the context of Abbeylara – in which there was no question of a 

legislative purpose and the responsibility foundation might have seemed well worthy of 

consideration – the two strongest of the majority judgments referred to only the legislative 

jurisdiction.
27

 This suggests that the responsibility argument is a broken reed on which to rest the 

justification for an Oireachtas Inquiry.  

The conclusion to this part of the discussion is that the Court in Abbeylara seemed to 

require that, for the Oireachtas to have jurisdiction in making an inquiry, this would have to be 

granted, at most, on one of the two constitutional functions identified above (legislation or 

responsibility to the Dáil) and possibly only on the first. This restriction would significantly 

reduce the subject matter of permitted inquiries. In sum, I agree with the Committee‘s proposal 

of a Constitutional Amendment; and will return to this theme in Part E.  

 

 

2 Subject Matter of the Inquiry 

 

 

There was a good level of consensus among the majority judges. There were two linked
28

 aspects 

of the inquiry which caused the majority judges to regard it as unlawful. The first is that the 

                                                           
26

 For discussion see G Hogan and D Gwynn Morgan Administrative Law in Ireland (4
th

 ed Round Hall 2010) ch 4. 
27

 Geoghegan J stated (n 5) 718: ‗But the all important point is that the inquiry … would be merely for the purpose 

of considering whether any new legislation was required and for no other purpose.‘ See also Hardiman J, 659-660. 
28

 The question did not have to be addressed as to whether either of these features would have been fatal on its own, 

or whether the flaw was that the two occurred together. But it seems from phrases like ‗to adjudicate … on the 

culpability of citizens in their conduct …‘ (Murray J (n 5), 595) that it was the fact that there was an adjudication 

against private citizens which was the critical factor – the coincidence of the two elements was necessary for 

invalidity.   
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Committee‘s conclusions would be ‗adjudicatory‘.
29

 Hardiman J characterised the Committee‘s 

terms of reference as requiring it ‗to consider whether to make a finding of unlawful killing‘.
30

 

This is virtually a definition of manslaughter and this is what seems to have been a particular 

‗red rag to a bull‘, in the eyes of the Supreme Court majority, who seem to have regarded this 

term of reference as tantamount to asking the Sub-committee to find whether identified Gardaí 

had committed a serious criminal offence.  

The second aspect is that the targets of the investigation by politicians were not Ministers 

or holders of any other constitutional office, but were ordinary citizens albeit public servants. 

Hardiman J used the term ‗individual citizens‘. But it seems a bit of a stretch to apply this term to 

Gardaí on duty. The distinction which the judge may have been seeking could run between 

private individuals or companies and, on the other hand, public servants or possibly civil 

servants.   

In the present context, this debate is by no means academic. A good deal of the 

controversy regarding who should be subject to Oireachtas Committees has centred on public 

bodies. Notably, Abbeylara involved members of the Garda Siochána, whose constitutional 

status is somewhat amphibious. There is no need here to go into the question of whether, under 

the existing law, public bodies are subject to the jurisdiction of Oireachtas Committees. In the 

context of the desirability of a Constitutional Amendment, it seems that there is significant doubt 

on this point, the only way of resolving which would be by way of a Constitutional Amendment 

specifying whether public bodies should be within, or without, the jurisdiction of Oireachtas 

Committees.    

Some members of the Abbeylara majority were sensible of the fact that their ratio left 

them open to the question: ‗then what subject matter is left to any inquiry which the Oireachtas 

may be empowered to establish?‘ In response to this implicit question, the following 

observations were offered by Murray J: 

 

I do not see any reason why the Oireachtas cannot conduct inquiries of the nature 

which they have, for practical purposes, traditionally done, including inquiries 

into matters concerning the competency and efficiency in departmental or public 

administration as well as such matters as those concerning the proper or effective 

implementation of policy, and make findings accordingly. Also [in the case of] a 

particular office holder, such as the chief executive of a semi-state body who is by 

virtue of his appointment, whether by statute or contract, answerable to the 

Houses different considerations arise … [It] is possible for a parliamentary 

committee to conduct an in-depth investigation of a large police operation and 

make extensive findings and recommendations of great public and legislative 

import, without the necessity of making findings of personal culpability of 

individual police officers.
31

 

 

Geoghegan J agreed with this line of thought, offering the observation that there was  

 

                                                           
29

 Justice Murray  J (n 5), 588-590 and 605. See, too, Hardiman J, 662-64. 
30

 Justice Hardiman, ibid 668, stated: ‗I believe it is quite fanciful to consider that a reasonable man or woman in the 

street would not regard a report so phrased as a solemn finding of demonstrated wrongdoing.‘ 
31

 ibid 605.  See also McGuinness J, 604-05. 
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a very big difference between a view being expressed by an Oireachtas Sub-

committee that muddled orders were given and defective systems devised at some 

particular level in the Gardaí and an opinion, on the other hand, that an individual 

Garda on the spot had effectively committed what the public would interpret as an 

unlawful killing.
32

 

 

 

(a) Drawing inferences 

 

 

Some of the judgments were sensitive to the fact that inferences that a person was being 

stigmatised for committing misconduct could be very readily drawn from certain types of finding 

of fact. To elaborate, in the practical circumstances of Oireachtas Committees and the drafting of 

their Reports, this is likely to be very important. Here one needs to distinguish the types of 

material which a committee report may wish to include: a) findings on pure facts, for example, 

that expenses claims were made, or for how much; b) characterisation of these facts, by reference 

to some standard, thereby implying that the person under investigation had fallen short of such 

standard, for instance, that the expense claims were ‗excessive‘ in the light of relevant 

circumstances, such as the number of journeys made; c) recommendations as to what should be 

done to ameliorate the situation, for example repayment of the money or better safeguards. 

Aspects b) and c) are obviously important when one considers the fact that an Oireachtas 

Committee naturally wishes to comment on the findings of fact which it has made.    

 

An important passage here is that of Geoghegan J: 

 

Furthermore, even if one is to postulate a legitimate exercise of a supposed 

inherent power to conduct an inquiry for legislative purposes, the committee or 

Sub-committee conducting the investigation would be obliged to avoid, as far as 

possible, the attribution of blame and especially apparent criminal misconduct to a 

named individual. A legitimate inquiry … which was directed towards a perfectly 

proper legislative purpose might in some circumstances inevitably and 

unavoidably lead to implied blame being attached to an individual. That would 

not necessarily render the inquiry ultra vires and, therefore, I consider that the 

wording of the declaration made by the divisional [High] Court is too wide, 

particularly having regard to the use of the words ‗liable to‘. It is also true that a 

legitimate Oireachtas investigation may inevitably result in a finding of fault in a 

management system which in some circumstances could involve an implied 

attachment of blame to the relevant manager. That might also be legitimate. But 

the all important point is that the inquiry from the beginning would be merely for 

the purpose of considering whether new legislation was required and for no other 

purpose. That was emphatically not the case here.
33

     

 

Hardiman J accepted this distinction: 

 

                                                           
32

 ibid 741-742. 
33

 ibid 718. 
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Advice on the desirability of legislation on a particular topic may of course reflect 

the advisor‘s view of past events or transactions. So long as this is genuinely 

incidental and not a mere device, this incidental overlap certainly does not, in my 

view, even potentially invalidate an exercise of the first kind.
34

  

 

Thus, each of these judges seems to have accepted the legitimacy of ‗implied blame‘, to 

use the words of Geoghegan J; but not to go further. In other words, those members of the 

majority who addressed a point, which was strictly speaking obiter, seem to offer the view that, 

in terms of the typology set out above, probably: a) a finding as to facts is acceptable, b) only 

implied, not expressed, blame is permissible and, since the greater includes the lesser, c) – 

recommendation for improvement – is not acceptable. In short, to go beyond a) and a rather pale 

version of b) would require the express words of a Constitutional Amendment.  

Such a Constitutional Amendment would seem to me to be acceptable, but provided that 

the Committee‘s expression of opinion falls short of a finding that the Oireachtas committee‘s 

expression of opinion falls short of a finding that crime has been committed or that civil 

infringement of law has occurred. Such a restriction seems necessary, in order to respect the 

Separation of Powers and the doctrine that such matters should be reserved for the Courts. As we 

shall see in Part E, this type of restriction (though only ‗non criminal findings of wrongdoing‘) is 

included in the Committee‘s proposed amendment.
35

 However, to turn to the positive proposition 

– in favour of widening the Oireachtas inquiry‘s powers – it seems to the present writer 

reasonable that a committee of public representatives, after making an inquiry, governed by fair 

procedures, should be able to express a critical opinion. That is the important issue of principle. 

There is another consideration, that of practicability: the present law, turning on ‗implied blame‘ 

is a very slippery standard for a lawyer to advise upon or for a court to rule upon. To go back to 

first principles, the rule of law which applies to judges as much as to politicians, requires 

certainty and precision.     

 

 

3  Fair Procedure, First Rule: ‘No Bias’ 

 

 

Very relevant here are the two rules of fair procedure (constitutional justice) established by Re 

Haughey [1971] IR 217. It was confirmed by Curtin and, most recently, by Callely.
36

 The Court 

indicated that both rules would apply to any parliamentary inquiry. There was no question of a 

different standard applying to politicians.   

As regards the first rule of constitutional justice, No Bias, two points are relevant. The 

first is that several of the judges held that, in Abbeylara, it was undesirable for persons sitting in 

a ‗quasi-judicial‘ capacity to make themselves available for media interview; or participate in 

public discussions, in relation to any of the issues which were before the inquiry. McGuinness J 

remarked sagaciously: ‗[This] is not an insoluble problem, but it is one which must be 

recognised, faced and properly dealt with.‘
37

 In other words, if members of the Oireachtas 

                                                           
34

 ibid 659-660. 
35

 Joint Oireachtas Committee (n 1) [4.8(a)]. 
36

 Callely v Moylan [2011] IEHC 2 [70]. It was held in Callely that, in the circumstances of that case, there was no 

bias: see further [81] and [110].   
37

 Abbeylara (n 5) 657. 
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inquiry operate on the basis that the normal practices of Leinster House must in certain 

circumstances be avoided, this difficulty need not arise. The Joint Oireachtas Committee Report 

meets this difficulty, realistically enough, by stating, at [4.6], that  

 

all members of [a committee] would properly remain under an obligation to 

ensure that their statements and conduct in relation to any specific inquiry did not 

disqualify them on grounds of bias. Rules and procedures governing the conduct 

of Members would be prepared in the implementation of the inquiry power.   

 

The other no bias point is that of ‗structural bias‘, also known as ‗institutional bias‘. The 

difference between this and the earlier category is that, with the earlier category, the applicant 

would have to prove some episode which showed that a member of the committee was, or 

appeared, biased, for instance, a speech or interview; whereas, with structural bias, bias would be 

presumed simply from the fact that a politically divided assembly was involved. For structural 

bias conveys the idea that members of an institution which is subject to party discipline might be 

inherently biased by virtue of their office. For the Oireachtas is obviously a political place and 

motivated by political loyalties, rather than a disinterested search for the truth. This tendency 

may be seen in such inquiries as ‗the inquiry into (illegal) charges for residents in long-stay 

nursing homes‘;
38

 the Deputy Fahey ‗Lost at Sea‘ Ombudsman inquiry;
39

 and possibly the 

Senator Callely expenses investigation. Nevertheless, most members, even of the majority, 

appeared to reject this line of argument.
40

     

 

 

4 Fair Procedure, Second Rule: ‘audi alteram partem’ Rule 

 

The other limb of constitutional justice is the audi alteram partem rule, of which the leading 

exposition is still to be found in Re Haughey. This will be discussed at the end of Part E.    

 

 

 

                                                           
38

 Report on Certain Issues of Management and Administration in the Department of Health & Children associated 

with the Practice [sic] of Charges for Persons in Long-Stay Care in Health Board Institutions and Related Matters 

(June 2005). The Travers Report was published as an Appendix to the Committee‘s Report. The Committee‘s 

Report was based, in part, on the examination of Mr Travers, Mr Kelly (the Secretary General of the Department of 

Health and Children during 2000-2005) and other witnesses. 
39

 While this did not actually happen, it is easy to see how, hypothetically, a Government majority on a Committee, 

in a situation analogous to that of the Deputy Fahey-Ombudsman episode, might believe it helpful to attack the 

character and credibility of the family who had complained to the Ombudsman. The Joint Oireachtas Committee on 

Agriculture and Fisheries, by a government majority, exonerated a former Fianna Fail Minister of State for the 

Marine, in effect rejecting an Oireachtas report. Special Report by the Ombudsman Lost at Sea Scheme (PRN 

A9/1507 December 2009); H McGee ‗Oireachtas Group Rejects Lost at Sea Scheme Report‘ The Irish Times 

(Dublin 15 October 2010). On Callely, see ‗Callely's Victory in the Courts‘ The Irish Times (Dublin 15 January 

2011). 
40

 J O‘Dowd (n 9), 163, states that four members of the Court expressly held that members of the Oireachtas were 

not disqualified, by institutional bias, from conducting an inquiry. See further (n 5), Keane CJ 530-531 and 546; 

McGuinness J 653-657; Hardiman J  704. However, significantly, Geoghegan J, did remark at 721: ‗It would only 

be in rare circumstances that a body composed in that way by reference to the strength of the political parties would 

be perceived by reasonable members of the public as capable of independent arbitration.‘   



[2011] COLR 

 

13 

 

D PUBLIC ACCOUNTS COMMITTEE 

 

 

Apart from the inquiry into judicial misconduct, which is expressly mandated in Article 34 of the 

Constitution, there may be another form of investigation which is constitutionally protected, and 

so is not subject to the constraints which Abbeylara held to apply to Oireachtas inquiries in 

general. This exception is the Public Accounts Committee. There is no need here to give a 

general summary of the PAC‘s history and duties, but it is necessary to emphasise that its deep 

roots in Parliamentary history have a significance to the present topic. In the first place, the 

raising of public finance by taxation and the supervision of expenditure were the basis for the 

establishment, in the 14th Century, of the body to represent the classes who were being taxed. 

Initially, representatives were summoned to audience with the King in Westminster, so that they 

could explain to the people being taxed what was then the exceptional measure of taxation and 

the use to be made by the King of the money. But, surprisingly quickly, the House of Commons 

came to be recognised as an element of the Constitution which had a particular role in the 

authorisation of taxation and the supervision of public expenditure; these same principles were 

also at the basis of one of the major grievances of the American colonies, ‗no taxation without 

representation‘. 

Members of the majority in Abbeylara were at pains to point out that the Irish Oireachtas 

is, in many ways, different from the British Houses of Parliament. But, in the present respect, it 

is rather clear that the Irish Constitution intended the Dáil to have a central position in respect of 

public finance, so that the history mentioned in the previous paragraph is relevant. Article 17.1.1 

provides that ‗[a]s soon as possible after the presentation to Dáil Éireann … of the Estimates of 

Receipts and the Estimates of Expenditure of the State for any financial year, Dáil Éireann shall 

consider such Estimates.‘
41

   

Likewise, Article 33 establishes a high constitutional position for the Comptroller and 

Auditor General, who bears the duty of checking the accounts of Departments and other public 

bodies, as to both income and expenditure, and bringing any discrepancies or irregularities to the 

PAC‘s attention. The Article provides that he is to be appointed by the President and, in contrast, 

for instance, to the judges, ‗on the nomination of Dáil Éireann‘. In addition, he is to ‗report to 

Dáil Éireann at stated periods as determined by law‘. By long convention and structural 

inevitability, it is to the PAC that the CAG reports. 

There is, it is true, no express mention in the Constitution of the PAC, but this is because, 

by convention, such matters as Committees are left to Standing Orders. Another convention is 

telling here, namely that it is an Opposition Deputy who chairs the PAC and the Opposition and 

Government have equal representation on the Committee. These unusual requirements have been 

consistently followed since the foundation of the State. Surely it would be a very unreal world in 

which a Court, confronted by a case in which the PAC was being judicially reviewed, would not 

hold that the PAC and its investigation had some constitutional status. It could hardly be said that 

the PAC‘s reports are only on a par with hundreds of public bodies whose annual reports, 

required by statute, are lodged in the Oireachtas library. As a comparison, one could say that, in 

areas of the Constitution dealing with individual rights, there has been no problem, in discerning 

what Mr Justice Hogan, writing extra judicially, has felicitously called ‗the constitutional 

acquis‘. One example is that startling and seminal piece of judicial innovation, the discovery in 

                                                           
41

 See also Art 28.4.4. 
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Ryan v Attorney General
42

 of personal rights which are unenumerated in the wording of the 

Constitution.  

 

The most thorough survey of the (Irish) PAC states that:  

 

[In 1922] a committee of public accounts similar in its form, its size, its remit and 

its conventions to that of the House of Commons was duly established … Thus 

the Dáil PAC invariably elects a senior Opposition TD on the committee as its 

chairman, just as the Commons does. Thus the Dáil PAC is avowedly non-

partisan as the Commons PAC is. Thus the Dáil PAC does not concern itself with 

‗policy‘ matters, but concentrates on investigation of instances of apparent 

irregularity, waste or inefficiency in the handling of public money just as the 

Commons PAC does …
43

 

 

In other words, the ‗investigation of instances of apparent irregularity …‘ involves pointing the 

finger at those responsible. This is inevitable.
44

  

It is, of course, true that, at least since the early 1990s, there has been an attempt to get 

the CAG-PAC system to take a wider and more policy-orientated approach to its duties.
45

 But, so 

far as this applies to the present discussion, two points are relevant. First, such a development 

can hardly affect the constitutional position of the PAC. Secondly, and more important, from the 

point of view of Constitutional Amendment, the development has been to widen the PAC‘s remit 

and not to exclude its jurisdiction over individual acts of expenditure, especially where these are 

important because of their size or because of the example which they set (and any such exclusion 

would be a great surprise to the average citizen-elector). To take only the most glaring instance, 

no-one would say that the real fate of the moneys voted for Northern Ireland relief by the Red 

Cross – which was at the centre of Re Haughey – was not a legitimate subject for the PAC‘s 

interest.   

In accord with the notion that there are exceptional cases which Abbeylara does not 

reach, at any rate with the same intensity, even the strongest of the Supreme Court majority in 

Maguire, Hardiman J, stated obiter:  

 

[The present ruling involves] … no attack upon the work of Oireachtas 

Committees in general, on the PAC in particular, on the private bill procedure, or 

on the power of the Dáil to hold a government answerable to it or on its powers of 

scrutiny of the expenditure of public monies.
46

 

                                                           
42

 [1965] IR 294. 
43

 E O‘Halpin ‗The Dail Committee of Public Accounts, 1961-1980‘ 32(4) Administration 483, 484. 
44

 JAG Griffith and M Ryle Parliament: Functions, Practice and Procedures (Sweet and Maxwell London 1989) 

4444. Writing about the UK Parliament, it has been stated:  

Because the reports by the C. and A.G. and the hearings and reports of the P.A.C. are made public, 

senior civil servants may directly or indirectly be openly criticised. Permanent Secretaries do not 

enjoy criticism being made of their departments and dislike being questioned about such 

criticisms. Even more do they dislike being asked at subsequent hearings why they have not 

removed the cause of such criticism. 

There is no suggestion, even in this academic work, that this is an unfair state of affairs.  
45

 The Role of the Comptroller and Auditor General: a White Paper (Pr 8422, 1992) s 3; Comptroller and Auditor 

General Act 1993.  
46

 Abbeylara (n 5) 605. 
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All this suggests that, even without any amendment, there may be constitutional warrant for 

saying that the PAC is a special case, which is not subject to whatever restrictions were set by 

the Abbeylara majority on other forms of Oireachtas inquiry.   

Despite these considerations, in a review of the PAC‘s Fourth Interim Report on the 

accounts of FAS, the Joint Oireachtas Committee on the Constitution remarked:
47

  

 

[T]he PAC was very critical of certain practices which occurred in the State 

training agency but its written report on the matter was necessarily ascetically 

systemic rather than personal: ‗There were inadequate arrangements for the 

supervision of the corporate affairs directorate.‘ 

 

This prudent approach points up what a potential minefield has been created by Abbeylara, at a 

time when the public is crying out for open government.  

 

 

E THE SHAPE OF A POSSIBLE CONSTITUTIONAL AMENDMENT 

 

 

The major recommendation of the Committee was that there should be a Constitutional 

Amendment along the following lines:  
 

The Houses of the Oireachtas shall have the power to inquire into any matter of 

general public importance.  

In the course of such inquiry the Houses may investigate any individual and make 

findings in relation to their conduct. 

The conduct of such inquiries shall be regulated by law. Such law shall balance 

the rights of the individual with the public interest in the effective investigation of 

matters of general public importance.
48

 

 

The Committee adds that the amendment will ‗contain ordinances allowing for non-criminal 

findings of wrongdoing against individuals and for the balancing of public interest in effective 

parliamentary investigation with the right of persons to their good name‘. This probably refers to 

the technique of publishing – at the same time as the Constitutional Amendment – the organic 

legislation which would implement it. This technique was used in the case of the 1995 Divorce 

Amendment. It carries the advantage that people voting at a Referendum do not feel that they are 

buying a ‗pig in a poke‘.   

Since the devil is in the detail and given the radical divergence between the proposed 

amendment and the policy of the majority in Abbeylara, it is probably useful in appraising this 

proposal to take a broad contextual approach, rather than considering the possible draft in detail 

of an amendment. The approach adopted, therefore, in the rest of this article will be to consider 

factors which will have to be taken into account in shaping the actual Constitutional 

                                                           
47

 Joint Committee Report [3.23] (quoting Committee on Public Accounts Fourth Interim Report (Prn A9/0015 

February 2009, 4) and [2.53]-[2.61]. 
48

 ibid [4.8]. 
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Amendment. It is convenient to do this by reference to the headings used in the analysis in Part 

C.  

 

 

1 The Power to Hold Inquiries  

 

 

It is surely reasonable that the Oireachtas, like the democratic assemblies of almost all other 

constitutional democracies, should have a wide power to hold inquiries. And, indeed, this power 

is considered important enough to have been mentioned in the Constitutions of most member 

states of the EU.
49

 Almost certainly, the reason why it is not mentioned in the Irish 1922 or 1937 

Constitutions is that (because of the unique character and history of the UK‘s (unwritten 

Constitutions) it is not spelt out in respect of the Westminster Parliament. Thus, the draftsmen of 

the 1922 and 1937 Constitution were misled into thinking that it did not have to be mentioned 

here. In view of the Abbeylara decision and the concerns which it has engendered, it is 

appropriate that this power should be specified in the Constitution. Doing this would also get 

over the problems arising in Part C (1), above.   

 

 

2 Any Limits to the Power?                                                                                                                                                     

 

 

In examining the width of the power of inquiry, which might be bestowed in any amendment, it 

would be useful to be in a position to state definitely what Abbeylara did, and did not, hold. 

However, so long as the Supreme Court insists on giving individual judgments, even among 

judges who agree with each other and with no attempt to align the subject matter between 

judgments, it is difficult or impossible to know the precise state of the law. In this context, it is 

striking how the mini-CTC signalling inquiry, outlined in Part A was dropped: the view is 

sometimes taken that this occurred because, at the relevant time, the legal community had not 

had time to assimilate the Abbeylara judgments. But even if this be correct, it suggests that those 

judgments are difficult to apply in any particular circumstance and a number of points of doubt 

have been identified throughout this article.    

However, in the first place, one can say fairly definitely, that, as the Abbeylara majority 

accepted, Oireachtas investigations which dealt with policy matters would be constitutionally 

permissible. And this would take care of a good deal of the subject matter, dealing with areas of 

potential law making or government administration, with which the Oireachtas is legitimately 

concerned.  

At the other extreme, there is another question, namely whether investigations into the 

actions of individual private citizens, for instance, drug dealers, landlords, or bad parents, should 

be excluded from the Oireachtas remit. It is easy to see how, if an Oireachtas Committee had 

unlimited power of inquiry, this could be used to oppress private citizens‘ rights, by an extensive 

patrolling investigation into all sorts of local or private events.
50

 In its original draft, the Bill 

                                                           
49

 In addition, it was, in fact, mentioned in Draft C for the 1922 Constitution.  
50

 Hardiman J (n 5) 691, implicitly invoked the ghosts of those who committed suicide because of the investigation 

of Senator McCarthy and of the House of Representatives Committee on Unamerican Activities, in the USA of the 

early 1950s.  
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which became the Committees of the Houses of the Oireachtas Act 1997 did specify an 

important exclusion, namely the exclusion of ‗private and commercial matters‘. However, in its 

final form, this restriction was left out by amendment at committee stage. The Oireachtas 

Committee report does not deal specifically with the question of the private individual. But, 

while this is a gap, it is perhaps not of central importance, because the Oireachtas is unlikely to 

need to focus on the conduct of private individuals.  

What the two principles just suggested – policy issues are permissible; but private or 

commercial matters are excluded, or at any rate largely excluded – leave open is the middle 

ground, namely whether the Oireachtas should be empowered to establish and to comment upon 

(to refer to the distinction examined at the end of Part C) the conduct of individual public 

servants. What has the Joint Oireachtas Committee to say in relation to this central issue? To 

repeat the relevant part of the report, at [4.8(a)]: ‗The amendment will also contain ordinances 

allowing for non-criminal findings of wrongdoing against individuals and for the balancing of 

the public interest in effective parliamentary investigation with the right of persons to their good 

name.‘ This is a significant departure from Abbeylara, in that it allows for non-criminal findings 

of wrongdoing against individuals. Can it be justified?  

Indeed, the fact that the conduct of individual public servants was involved was the 

central point in Abbeylara. And it naturally commanded a good deal of attention in many of the 

judgments. Addressing the question directly, Murray J suggested that an inquiry might consider 

the conduct of the head of (only) a public body, on the basis that, traditionally, it was they who 

‗carried the can‘.
51

 This certainly has been the traditional attitude: see, for example, the coyness 

with which ‗civil servants A, B and C‘, in the Attorney General‘s Office were identified (or 

rather not identified) in the episode which led to the fall of the Reynolds Government, in 1994.  

But ‗the times they are a-changing‘. There is a point which has been missed from this 

discussion, namely the wave of reform which commenced with the Devlin Report of 1969 and 

gathered speed in the 1990s, under such slogans as ‗Strategic Management Initiative‘, and is 

back in vogue in 2011. One of the major themes in the present round of proposed reforms is that, 

at any rate, senior public servants should bear open responsibility and not be concealed, by 

enfoldment, within the individual ministerial responsibility doctrine.
52

 One solid legislative form 

which this change takes is that, under the Committees of the Houses Act 1997, public servants, 

as well as others, may be subpoenaed before an Oireachtas committee and required to answer its 

questions, albeit with certain restrictions, for instance the exclusion of policy issues.
53

 

Incidentally, the very fact that policy issues were excluded suggests the distinction between 

policy and administration, which was central to some of the majority judgments in Abbeylara, is 

not the object of the legislation. The retort to this may be that the majority judges were not 

concerned with the object of the legislation; but were applying, whether explicitly or implicitly, 

the Constitution. But, if this is true, then it certainly follows that, to bring about the sort of 

change which is argued for earlier in this Part, then a Constitutional Amendment would be 

necessary.          

We live in an age in which the accountability of senior public officers is regarded as 

realistic and necessary. Indeed, of the six modern cause celebres, summarised in Part B, three 

focused on the conduct of public servants (DIRT (in part)); Abbeylara; Mini CTC), with only one 
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52

 The traditional assumptions, the reforms and a consideration of how far the reforms bore fruit will be found in G 

Hogan and D Gwynn Morgan (n 26) ch 3 A-C.   
53
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involving a politician (fall of Reynolds government); one a judge (Curtin) and one a private 

citizen (Haughey). Civil and other public servants are free of any commercial discipline. It is true 

that there will usually be some statutory disciplinary system; but all experience shows that, in 

practice, this is seldom invoked. Thus, it seems reasonable that the Oireachtas should not be 

excluded from the possibility of playing a role in such situations.  

One might query why the Irish judiciary have set this uniquely high value on ‗good 

name‘ – so much higher than that in other jurisdictions.
54

 It is not mandated by the Constitution, 

which gives only qualified protection in Article 40.3.2 (in contrast to, for instance, the absolute 

freedom of debate conferred on Oireachtas members, in Articles 15.10 and 12). Nor has there 

been any public debate on the subject, to warrant the weight set on it, comparable to the 

discussion on, for instance, abortion, gender equality or banking regulation. 

In contrast to the attitude of the majority, one of the two dissenting judges, Keane CJ, 

held that the undoubted constitutional right of the individual Gardaí to their good name, and to 

have that right vindicated by the Courts, did not preclude the proposed inquiry. He stated that the 

right of persons to their good name had to be balanced against ‗the right, and indeed the duty‘ of 

the Oireachtas to inquire into, and inform itself as to, matters relevant to the discharge of its 

constitutional function.  

Another telling point is that the main objective of the Re Haughey rights is to empower a 

person whose right to a good name is called in question to put forward their side of the case, in 

order to protect their rights. This is desirable, because it goes some way to meet the view that 

‗humble public servants should not be pilloried‘. But the important point surely is that the Re 

Haughey rights do protect reputation; and to go beyond this and require that there be no such 

investigation is to cut off one occasionally useful form of accountability. Indeed, in Re Haughey 

itself, while the need for constitutional justice was laid down strongly, no-one suggested that the 

Sub-committee lacked jurisdiction to investigate an episode which cast aspersions on the good 

name, even of one who was undoubtedly a private citizen. 

In summary, the Joint Oireachtas Committee‘s proposed amendment would go only a 

relatively small distance beyond what is probably anyway permitted by the Abbeylara majority 

judgments. But this does not mean that it is not worth an amendment to the Constitution. In the 

first place, a properly drawn amendment would make the law more definite and – given the glare 

of often under-informed media publicity, frequently warped by off-the-record briefings from 

lawyers of interested parties – uncertainty in such a politically-charged area is very much to be 

avoided. Secondly, in the few cases in which they need to be relied upon, the balancing of the 

public interest in parliamentary investigation against the right to good name (even perhaps in 

cases in which the person was not entitled to a good name) – really consists of a preference for 

Keane CJ‘s view over that of the majority. For the reasons given here, that seems to be a tenable 

preference, which a democratically elected legislature is entitled to lay before the people at a 

Referendum, as a means of securing an open and accountable system of government, in which 

citizens can have confidence.  
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3 Fair Procedures: Both Rules of Constitutional Justice 

 

 

The question which arises here is whether it would be possible, in the Constitutional Amendment 

under consideration, to do anything to reduce the rigours of constitutional justice. On some 

theoretical level, it would certainly be possible to state: ‗… provided that an Oireachtas 

Committee does not have to observe the rules of fair procedure/constitutional justice‘. But is it 

unlikely that such an Amendment would not get past the Attorney General‘s Office; or that, if it 

did, it would be accepted at a Referendum? A further difficulty which might be thought to arise 

here, if the present law were radically altered by amendment, would be that the law might be in 

violation of Article 6(1) of the European Convention on Human Rights, which states that ‗[i]n 

the determination of his civil rights and obligations … everyone is entitled to a fair and public 

hearing … by an independent and impartial tribunal …‘;
55

 assuming that this applies to a 

parliamentary inquiry, which is by no means settled.  

To go back to the analysis in Part C (3), a Constitutional Amendment of the type 

proposed by the committee, granting the Oireachtas a power of investigation, would remove any 

danger that anyone could take a case against an Oireachtas Committee of Inquiry on the basis of 

the so-called ‗structural‘ or ‗institutional‘ bias. It would not, however, remove the danger that 

some conduct of a member, and one would be enough, of the Oireachtas Committee would 

constitute bias. Thus, Committee members would have to take care to avoid the sort of behaviour 

(pre-judging the outcome of an investigation in media interviews) which was criticised in 

Abbeylara. To assist in this, it might be useful to have a protocol of members‘ behaviour. 

The second leg of constitutional justice is that persons whose conduct might be criticised 

by a Committee should have the opportunity (unless they waive it) to put their side of the matter, 

which would draw with it attendant cost and delay. In his Paper to the Oireachtas Constitution 

Committee, John Rogers SC remarks tellingly that  

 

[i]f there was ever a case where Haughey rights might have been diluted, it was 

Abbeylara because of the judicial restraint that one would expect with regard to 

an issue touching on the doings of the Houses of the Oireachtas. There was no 

sign of this.
56

  

 

While Mr Rogers‘ remark is a very just summation of the law as it is, as laid down by the 

Abbeylara majority, Mr O‘Dowd in his Paper to the Committee also makes a telling comment on 

the law as it might be:  

 

Re Haughey probably represents, in many cases, too Court-centric and too rigid 

an understanding of what fair procedures require in a context in which it is not the 

life liberty or property of the individual that is directly in jeopardy, but the 

prospect that a view of the facts will be expressed which cannot be challenged by 

way of an action for defamation. Fair procedures do not necessarily imply that the 

procedures in this context must inevitably reproduce what a civil or criminal 

litigant (though not, for example, a witness in civil or criminal proceedings) is 
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entitled to. Some legislative side step or some type of Constitutional Amendment 

may be appropriate.
57

 

 

In any case, the major way which the Committee proposes to meet these procedural problems (as 

well as other difficulties, such as the length and complexity of many inquiries) is to utilise other 

agencies to do the investigative work. Thus, the report proposes: 

 

The Committee is of the opinion that committees of the Oireachtas are not best 

equipped to deal with complex and lengthy investigative work. It considers that 

third party specialise investigators should undertake the investigative part of the 

process. Committees of the Oireachtas would then undertake an in-depth analysis 

and public examination of the report of these investigations. This was the 

successful model of inquiry used in the PAC DIRT inquiry. In that case the 

Comptroller and Auditor General initially undertook an extensive investigation of 

the administration of DIRT. Based upon the information in the Comptroller‘s 

report, the PAC sub committee on Certain Revenue Matters held public hearings 

and published a report on its findings.
58

  

 

This notion would follow the (successful) lead given in the design of the inquiries 

established by the Commissions of Investigation Act 2004, in which the inquiry is held in 

private, although, naturally, the report would be published. The result of this is that there is much 

less damage to a person whose reputation was under investigation by such a Commission and, 

consequently, their Re Haughey rights are reduced. In line with this, one of the major features of 

the Curtin case was that all the hearings were in private, so that there was no question of 

anyone‘s name being impugned through the evidence coming before the Committee.  

At a broader level, insufficient attention has been paid to the precept that:
59

 

  

‗[T]he right to be heard is plastic, varying with the circumstances for ‗domestic 

and administrative tribunals take many forms and determine many different kinds 

of issues and no hard and fast rules can be laid down‘. 

 

In particular, it by no means follows that there is a right to an oral hearing and a right to cross-

examination. This refinement has to be decided in the light of the circumstances, including the 

fact that there might be a lot of documentation, so that there could be no conflict as to the facts. It 

bears emphasis that an oral hearing and cross-examination is required only when this is 

necessary for fairness and this fundamental aspect of the audi alteram partem rule is so, whether 

the deciding agency is the Oireachtas or An Bord Pleanála. It is true that the seminal case in 

relation to audi alteram partem did happen to involve the Oireachtas; but the essential 

circumstances of that case were that there could be no documents in regard to the point at issue 

and, consequently, cross-examination was essential to get to the truth of the matter.   
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4 Concluding Comment 

 

 

As a final comment, one might say that, at a very simple level, what the complicated issue which 

has been discussed here comes down to is a question of trust. Although it would not say so, 

perhaps the judiciary does not trust the politicians to observe the basic principles of fairness, and 

follows the view that it had better retain final supervision itself. Many people might say that this 

is just as well, in view of such episodes as the rejection by an Oireachtas Committee (with a 

Government majority) of a report by the Ombudsman, on the Lost at Sea Scheme, which cast 

aspersions on Frank Fahey. Other people would argue that, if the judiciary can always be called 

in to remedy deficiencies, there is no chance of political institutions ever improving themselves.     
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INIÚCADH AR DHLÍTHE NA COINBHLEACHTA ARMTHA I dTAOBH 

CÉ ACU A MAOLAÍODH BRÚIDIÚLACHT AN CHOGAIDH NÓ NACH 

MAOLAÍODH 
 

Barry Hennessy* 

 

 

A  RÉAMHRÁ 

 

 

San aiste seo, beartaítear forbairt stairiúil dhlíthe na coinbhleachta armtha a anailísiú agus 

breithniú a dhéanamh ar thionchar na forbartha sin, go háirithe i dtaobh cé acu a maolaíodh 

brúidiúlacht an chogaidh nó nach maolaíodh. Is é atá i gceist leis an nDlí Daonchairdiúil 

Idirnáisiúnta (DDI) ná ‗… set of rules which seek, for humanitarian reasons, to limit the effects of 

armed conflict.‘
1
 Is é is riachtanaí don iarracht sin, chun teorainn a chur le héifeachtaí 

coinbhleachta armtha, ná riachtanas go gcosnófar comhraiceoirí mar aon le 

neamhchomhraiceoirí. Ní chuirtear DDI i bhfeidhm ach amháin dá mbeadh coinbhleacht armtha 

ann.
2
 Aicmíodh coinbhleacht armtha mar choinbhleachtaí le tréith idirnáisiúnta go traidisiúnta. I 

bhfianaise coinbhleachtaí inmheánacha, áfach, mar shampla Cogadh Cathartha na Spáinne, 

foráiltear le Comhairteagal 3 de Choinbhinsiúin na Ginéive go mbíonn ar gach páirtí sa 

choinbhleacht caighdeáin íosta áirithe a urramú i ‗armed conflicts not of an international 

character.‘
3
 Tá trí bhunfhoinse DDI: conarthaí, dlí idirnáisiúnta gnách agus prionsabail 

ghinearálta. Is iad idirdhealú, comhréireacht agus riachtanas trí phrionsabal ginearálta an DDI. 

 

 

 

B FORBAIRT AN DDI 

 

 

1 Forbairt Réamh-nua-aimseartha an DDI  

 

Meastar go ginearálta go bhfuil DDI nua-aimseartha roinnte ina dhá ‗shruth‘ nó ‗bhrainse‘: sin é 

dlí na Háige agus dlí na Ginéive.
4
 Ach bhí iarrachtaí chun brúidiúlacht an chogaidh a mhaolú á 

ndéanamh ag an bpobal idirnáisiúnta níos luaithe ná an nua-chódú sin. Dearbhaítear le Geoffrey 

Best, ina leabhair War & Law Since 1945
5
 cé nach bhfuiltear in ann a rá conas a tharla cogadh i 
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 ‗What is international humanitarian law?‘  
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measc na ndaoine, tá smaoineamh ann ‗that war, so long as it cannot be done away with or done 

without, must be subjected to ethical and legal controls.‘
6
 Maítear leis an Maor William R Abb, 

ina mhonagraf ar theacht chun cinn aicmiú agus thargaid na saoránach agus na 

neamhchomhraiceoirí, beagnach cé chomh fada is a bhí cogadh ann, ‗… there have been 

attempts to temper or moderate [its] prosecution ...‘
7
. Ina stair chriticiúil ar dhlíthe an chogaidh, 

cuirtear samplaí stairiúla ar fáil ag Chris af Jochnick agus Roger Normand ‗… including 

requirements that belligerents distinguish between combatants and civilians, spare prisoners of 

war, and avoid inflicting undue suffering.‘
 8

 

 Dá ndéanfaí sracléitheoireacht ar na hiarrachtaí réamh-nua-aimseartha sin chun srian a 

chur ar bhrúidiúlacht an chogaidh, d‘fhéadfaí a thoimhdiú go gciorraíodh foréigean an chogaidh 

agus go gcuireadh tréan cosanta ar fáil do neamhchomhraiceoirí. Dearbhaítear le af Jochnick 

agus Normand, áfach, go bhfuil dearcadh den sórt sin míthreorach mar bhí sé mar aidhm ag na 

hiarrachtaí sin: ‗… to protect the lives and property of privileged knights and nobles, entitling 

them to plunder and kill peasant soldiers, non-Christian enemies, and civilians of all religions 

and ethnicities.‘
9
 D‘fhéadfaí a argóint, mar sin de, go raibh na hiarrachtaí réamh-nua-aimseartha 

sin, chun teorainn a chur ar bhrúidiúlacht an chogaidh, níos tugtha leis an reiligiún ná le cosaint 

saoránach nó le maolú a chur ar choinbhleachtaí foréigeanacha. I rith Ré na hEagnaíochta, áfach, 

thosaigh roinnt scoláirí díriú ar réasún seachas an reiligiún. Seans an scoláire ba shuntasaí i 

gcomhthéacs theacht chun cinn an DDI nua-aimseartha ná Hugo Grotius. Tá roinnt idéanna 

tábhachtacha maidir leis an neamhchomhraiceoir le fáil ina shaothar is suntasaí, sin é De Jure 

Belli ac Pacis. Mar shampla, d‘argóin Grotius dá gcuirfí an neamhchomhraiceoir i 

gcoinbhleacht, ní féidir le comhraiceoirí aon bhuntáiste a bhaint as agus dá bhfágfaí an 

neamhchomhraiceoir as an gcoinbhleacht, ní féidir leis sin aon damáiste a dhéanamh ar 

sheansanna na gcomhraiceoirí: ‗[c]annot bring advantage to the combatants, excluding him 

cannot damage their chances.‘
10

 Ach, cé gur chuir Grotius comhairle ar chomhraiceoirí srian a 

chur ar a ngníomhaíochtaí, tá sé tábhachtach a thabhairt faoi deara go bhfuil an seanrá seo a 

leanas le fáil i gclár anailíse de chaibidil a haon i Leabhar III a shaothair thábhachtaigh: ‗In war 

things which are necessary to attain the end in view are permissible.‘
11

 Cé go bhfuil samplaí 

phrionsabail an dlí dhaonchairdiúil le fáil ina shaothar, idirdhealú mar shampla, d‘fheadfadh a 

argóint go raibh barúil aige go bhféadfadh aon ghníomh míleata a bheith dleathach prima facie.
12

 

Mar a thugann Best faoi deara, áfach, caithfear saothar Grotius a léamh i gcomhthéacs an ré ina 

scríobh sé; sin é, toisc go ngéill daoine a gcearta don rí, bhí an rí ceadaithe cogadh a chur i gcrích 

i dteannta le saoirse a ghéillsineach a chur ar fionraí.
13
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2 Luath-Chodú DDI 

 

Ba sa 19ú haois a cuireadh tús le hiarrachtaí idirnáisiúnta agus iltaobhacha dlíthe na 

coinbhleachta armtha a chódú. Síneadh Dearbhú Pháras, a cuireadh críoch leis an gCogadh 

Criméach, an 16 Aibreán 1856.
14

 Bhí ceithre airteagal sa Dearbhú seo, lena n-áirítear airteagal a 

chuir píoráideacht ar ceal, airteagal a bhain le neodrachas ar muir agus airteagal a aicmigh 

comhpháirt imshuí nasctha. Foráileadh le Cogadh Cathartha na Stát Aontaithe códú nua-

aimseartha ar dhlíthe an chogaidh don phobal idirnáisiúnta, agus bhí tionchar mór ag baint leis an 

gcódú seo le linn an 19ú haois. Fógraítear an Cód seo go minic mar an gcéad fhorbairt i mbrainse 

an dlí idirnáisiúnta, dá ngairfear dlí na Háige níos déanaí. Ba é an Dr Francis Lieber a chuir an 

Cód le chéile go príomha agus glacadh leis an Uachtarán Lincoln é an 24 Aibreán 1863 mar 

Instruction for the Government of Armies of the United States in the Field, War Department 

General Order 100
15

. Fógraíodh an Cód Lieber mar dhoiciméad daonnachtúil agus daonnúil; ach 

foráiltear le hAirteagal 29 seo a leanas: ‗[t]he ultimate object of all modern war is a renewed 

state of peace. The more vigorously wars are pursued, the better it is for humanity. Sharp wars 

are brief.‘
16

 Dearbhaíodh Cód Lieber chomh maith nach féidir le cogadh a sheoladh le hairm 

amháin ach gur féidir ocras comhraiceoirí agus saoránach a bheith mar uirlis éifeachtach agus iad 

á gcur faoi léigear. Tá bearta frithbheartaíochta i gceist le Airteagal 59(1) sa Chód a fhorálann 

‗[a]ll prisoners of war are liable to the infliction of retaliatory measures.‘
17

 D‘fhéadfadh é a 

argóint, dá bhrí sin, nach raibh an Cód Lieber ráthúil brúidiúlacht Chogadh Cathartha na Stát 

Aontaithe a mhaolú mar, mar a mheasann af Jochnick agus Normand, ‗… these practices 

happened to coincide with the conduct of the Union Army….‘
18

 D‘fhéadfaí, mar sin de, seasamh 

Ghinearál Sherman le linn thuairgneáil Atlanta nuair a dúirt sé ‗[w]ar is cruelty and you cannot 

refine it‘
19

 a thuiscint mar shíneadh admháil an Chóid go bhfuil cogaidh bhríomhara níos 

daonnachtúla. Áitítear, áfach, go raibh sé mar chuspóir an Chóid daonnacht a fháil ag deireadh 

an lae i ndiaidh cogaidh bhríomhar agus dá bhrí sin, d‘fhéadfaí a argóint gur theip leis an gCód 

brúidiúlacht an chogaidh a mhaolú sa choinbhleacht shonrach sin. 

 Spreagadh dlí na Ginéive ó Chath Solferino sa bhliain 1859. D‘fhoilsigh fear gnó 

Eilvéiseach, Henry J Dunant, leabhar sa bhliain 1862 dar teideal Un souvenir de Solferino 

(Cuimhne Solferino) faoin méid a bhfaca sé. Bhí an leabhar ba chúis le corraíl ar fud na hEorpa, 

go háirithe i measc na éilíte
20

 agus faoi dheireadh ba é an toradh a bhí air ná Coiste Idirnáisiúnta 

na Croise Deirge a bhunú agus Coinbhinsiún na Ginéive le haghaidh Feabhsú Staid na 

gComhaltaí Créachtaithe in Airm ar an Machaire an 22 Lúnasa 1864 a fhógairt.
21

 Bhí deich n-

airteagal sa Choinbhinsiún agus bhí an Chros Dhearg caighdeánaithe mar shiombail neodrach. 

Aithníodh neodracht na gcomhaltaí tinne agus gortaithe agus neodracht na ndaoine a dtugann 
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aire dóibh. Fógraíodh an Coinbhinsiún le roinnt údar áirithe mar an gcéad chonradh DDI.
22

 

Leagann Reydams béim ar thábhacht stairiúil an chonartha seo mar bhí gach aon chonradh 

roimhe seo maidir le cóireáil agus cosaint íospairtigh an chogaidh (ar nós an Cód Lieber) ‗… 

circumstantial and binding only for the signing parties. These agreements were purely military-

designed and based on strictly binding mutual obligations, and they were in force only for a 

specific armed conflict.‘
23

 Mar a thugann Reydams faoi deara, áfach, níor díothaíodh 

brúidiúlacht an chogaidh ar fud an domhain mar measadh go raibh feidhm ag na dlíthe sin le stáit 

cheannasacha ‗sibhialtachta‘ arna nglacadh páirt i gcogaidh ‗shibhialtachta‘ agus mar sin, ní 

ceapadh go raibh baint leis an ndlí sin i gcomhthéacs cogaidh choilíneacha in aghaidh 

‗barbarach‘.
24

 

 Sa bhliain 1868, cruinníodh céad chomhdháil idirnáisiúnta ar dhlíthe an chogaidh i 

gCathair Pheadair. Ag deireadh na comhdhála, fógraíodh Dearbhú maidir le hÚsáid Diúracán 

Pléasach Faoi 400 Gram Meacháin, in Aimsir Chogaidh, a Thréigean.
25

 Eisreachtaíodh leis an 

nDearbhú úsáid piléar pléascach mar gheall ar a gcumas ríchnéacha tromchúiseacha a dhéanamh 

do híospairtigh. Fógraítear le Mír 2 de Bhrollach an Choinbhinsiúin ‗… the only legitimate 

object which States should endeavour to accomplish during war is to weaken the military forces 

of the enemy.‘
26

 Is í an réasúnaíocht is bun leis an bhforáil seo ná nach gá riamh gníomhartha 

foréigin a dhéanamh do dhaoine, cé chomh éifeachtúla a bhíonn siad, mar ‗… every enemy can 

be overcome by weakening sufficiently its military forces.‘
27

 Tá rath na hionstraime seo agóidte 

ag roinnt údar, áfach. Mar shampla, dearbhaítear le Jochnick agus Normand nach raibh an piléar 

toirmiscthe ach ‗… an unreliable and already obsolete weapon at the time.‘
28

 Maítear leo 

tuilleadh gur chuir an Dearbhú bunéirim ionstraimí idirnáisiúnta todhcaí maidir le dlíthe an 

chogaidh i láthair mar níor toirmisceadh ach airm gan fiúntas míleata mór iontu.
29

 Díríonn Best 

ar bhrollach an Dearbhaithe agus leagann sé béim ar an bhfíric ‗[n]on-combatants were not 

expressly mentioned.‘
30

 Tugann sé seo le tuiscint, agóideann sé, cé gur creideadh nach mór do 

neamhchomhraiceoirí páirt a ghlacadh i gcoinbhleachtaí, dá nglacfaidís páirt i gcoinbhleacht 

agus dá gcuirfeadh sé sin isteach ar aidhm an chogaidh a chur i gcrích, chuirfidís iad féin i 

mbaol.
31

 

 Cuireadh dlús leis an bpróiseas códaíochta faoi dheireadh an 19ú haois agus tionóladh 

dhá chomhdháil síochána sa bhliain 1899 agus sa bhliain 1907. Ba iad Comhdhálacha na Háige 

seo barrchríoch an phróisis arna tosú leis an gCód Lieber. Bhí sé mar aidhm ag an gCéad 

Chomhdháil próiseas eadrána idirnáisiúnta a chruthú chun bac a chur ar tuilleadh cogaí ach 

teipeadh leis an gComhdháil an sprioc seo a bhaint amach. Ag deireadh na Comhdhála, áfach, 
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glacadh le Coinbhinsiún maidir le Dlíthe agus Nósanna an Chogaidh ar Talamh agus Rialacháin 

atá i gceangal leis. Bheadh iarmhairtí gan réamhshampla ag baint le hAirteagal 25 i gcomhthéacs 

an Chéad Chogadh Domhanda. Cé gur toirmisceadh ar chomhraiceoirí bailte neamhchosanta a 

bhuamáil, leathnaíodh an téarma seo toisc gur chiallaigh sé bailte gan fiúntas míleata mór 

iontu.
32

 Argónadh ag roinnt údar, dá bhrí sin, gur ‗… abundance of empty rhetoric and laws that 

appeared to advance humanitarian ideals but lacked substance‘
33

 a bhí i gceist maidir le 

Coinbhinsiún na Háige. Mar an gCéad Chomhdháil, níor éiríodh le Dara Chomhdháil na Háige, a 

tionóladh sa bhliain 1907, síocháin idirnáisiúnta a bhaint amach. Rinneadh roinnt mionleasuithe 

ar an gCoinbhinsiún a glacadh sa bhliain 1899. Ceann d‘fhorbairtí tábhachtacha na Comhdhála 

ná Coinbhinsiún (IX) maidir le Bombardú le Muirfhórsaí in Aimsir Chogaidh, an 18 Deireadh 

Fómhair 1907. Áitítear gur éiríodh leis an gCoinbhinsiún barrshamhaileacha daonnuil a laghdú 

iarbhír. Cé gur toirmisceadh le hAirteagal 1 den Choinbinsiún bailte neamhchosanta a 

bhombardú, cuirtear liosta rudaí (mar shampla forais chabhlaigh) ar fáil san Airteagal ina dhiaidh 

gur féidir a bhombardú, fiú má bhfuil na rudaí seo laistigh de bhaile neamhchosanta.
34

 Chuir an 

Coinbhinsiún seo leis an gCoinbhinsiún ó 1899 arna dhearbhú go bhféadfadh le haon bhaile le 

foirgneamh nó rud de thábhacht mhíleata a bhombardú amhlaidh. Mar sin de, i ndiaidh 

Chomhdhálacha Síochána na Háige, maireadh prionsabal an riachtanais mhíleata mar cheann de 

chloch coirnéil dhlíthe an chogaidh. Maidir leis na Comhdhálacha, dearbhaítear Jochnik agus 

Normand seo a leanas: ‗… [they] demonstrated that states tended to interpret military necessity 

to mean mere utility – anything useful or advantageous in war.‘
35

 

 Tástáladh feidhmiú Dhlíthe na Háige gan mhoill le linn bhriseadh amach an Chéad 

Chogaidh Domhanda agus forbairt teicneolaíochtaí nua. Rinneadh saincheist thábhachtach de 

phrionsabal an idirdhealú, nó b‘fhéidir go ndeachthas an prionsabal i ndoiléire, le teacht 

aerárthaí. Dar le Jochnick agus Normand, agus tionscal ag fás agus ag éirí mar pháirt de chuid an 

airm: ‗[this] served to rob the great cities of a belligerent country of the virtual immunity which 

once they could claim. They have become an integrated part of the whole war-machine. They are 

part of the war. They do not stand aside from it.‘
36

 Dá bhrí sin, d‘fhéadfaí le neamhchogaíoch 

gabháil le feachtas buamála meanman agus prionsabal riachtanais mhíleata á éileamh acu. 

D‘fhéadfaí le neamhchogaíoch, mar sin de, aerbhuamáil cathrach le pobail shibhialtacha mhóra a 

dhéanamh dleathach trí Airteagal 25 den Choinbhinsiún ó 1899 a léirmhíniú chun limistéir gan 

aidhmeanna míleata a chlúdach.
37

 Léiríodh leis an gcogadh nach raibh an t-idirdhealú bunúsach 

idir comhraiceoirí agus neamhchomhraiceoirí chomh soiléir mar a bhí roimhe sin, ‗… revealing 

the ultimate subservience of humanitariansim to military necessity.‘
38

 Áitítear go léiríonn an 

foréigean lena ionsaíodh an pobal sibhialtach ón spéir, faoi leithscéal an riachtanais mhíleata, 

teip Choinbhinsiúin na Háige srian a chur ar bhrúidiúlacht an chogaidh. Ní raibh mórán fhorbairt 

dhlíthe an chogaidh mar gheall ar thiomantas Chonradh na Náisiún do shíocháin. Ach sa bhliain 

1928, áfach, toirmisceadh roinnt gás dainséarach a bhí mar chúis sceimhle le linn an Chéad 

Chogaidh Domhanda i bPrótacal na Ginéive maidir le hÚsáid Gás Aisfisceach, Nimhiúil nó Eile 
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i gCogadh, mar aon le Modhanna Baictéareolaíocha Cogaíochta, a Thoirmeasc.
39

 I ndiaidh 

bhriseadh amach an Dara Chogaidh Domhanda, d‘ainneoin gealltanas ó cheannairí domhanda dá 

mhalairt,
40

 leanadh buamáil mheanman ar aghaidh. Coimrítear le Best uafás an Dara Chogaidh 

Domhanda chomh maith leis an lán-neamhaird ar thug náisiúin neamhchogaíocha ar an nDDI a 

bhí ann cheana féin go solabhartha: 

 

There was a good deal of observance of the law when governments and 

commanders judged it to serve their own interest …. When such a judgment was 

not reached, the law and the humanitarian impulse of the principles behind it had 

no power over or … place in the larger matters of policy and strategy, though they 

might still affect small-scale tactical and personal decision-making.
41

 

 

 

3      DDI i ndiaidh an dá Chogadh Domhanda 

 

De thoradh na brúidiúlachta ina cuireadh an dá Cogadh Domhanda, ollchóiríodh dlí na Ginéive ó 

bhonn. Tionóladh Comhdháil sa bhliain 1949 sa Ghinéiv ar thionscnamh Choiste Idirnáisiúnta na 

Croise Deirge (CICD). Ba í aidhm leasuithe Dhlí na Ginéive ó thaobh CICD ná ‗… to reaffirm 

and extend and exploit the implicit and fundamental rule of the law of war that civilians should 

not be the subject of deliberate attack and that the means of civilian existence should not be 

destroyed in hostilities.‘
42

 Ollchóiríodh leis an gComhdháil trí iar-Choinbhinsiún na Ginéive 

agus glacadh le Coinbhinsiún núíosach maidir le cosaint daoine sibhialtacha in aimsir 

chogaidh.
43

 Cosnaíodh leis an gCoinbhinsiún dhá chatagóir sibhialtach: na sibhialtaigh a 

chónaíonn sa stát neamhchogaíoch agus na sibhialtaigh a bhíonn i láthair i stát atá faoi 

fhorghabháil mhíleata.
44

 Le glacadh an Choinbhinsiúin seo, bhí ceithre Choinbhinsiún ann i ndlí 

na Ginéive san iomlán: ceann le haghaidh an lucht créachtaithe agus an lucht breoite ar talamh;
45

 

ceann le haghaidh comhaltaí créachtaithe, tinne agus longbhriste ar muir;
46

 ceann le haghaidh 

príosúnaigh cogaidh;
47

 agus ceann le haghaidh sibhialtaigh chosanta.
48

 Ina theannta sin, 
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tionóladh Comhdháil Thaidhleoireachta maidir le hAthdheimhniú agus Forbairt Dhlí 

Daonchairdiúil Idirnáisiúnta is infheidhme i gCoinbhleachtaí Armtha sa Ghinéiv sa bhliain 1974 

chun prótacail bhreise do Choinbhinsiúin na Ginéive ó 1949 a dhréachtú. Ar 8 Meitheamh 1977, 

glacadh le dhá hionstraim: Prótacal Breise a ghabhann le Coinbhinsiúin na Ginéive an 12 

Lúnasa, 1949, agus a bhaineann le hÍospartaigh Coinbhleachtaí Armtha Idirnáisiúnta a Chosaint 

(Prótacal I)
49

 agus Prótacal Breise a ghabhann le Coinbhinsiúin na Ginéive an 12 Lúnasa 1949, 

agus a bhaineann le hÍospartaigh Coinbhleachtaí Armtha Neamh-Idirnáisiúnta a Chosaint 

(Prótacal II).
50

 Cuireadh na Prótacail seo le Coinbhinsiúin na Ginéive ó 1949, mar aon le 

Coinbhinsiúin na Háige ó 1907 agus mar sin de, an toradh a bhí ann ná cumasc a dhéanamh ar 

brainse na Háige agus bhrainse  na Ginéive de DDI. 

               Is é atá i gceist le príomhpháirt na bPrótacal Breise ná dlí idirnáisiúnta gnách a bhí ann 

cheana a chodú. Dearbhaítear, áfach, go bhfuil daingniú nó aontachas fós tábhachtach mar, dar le 

Kalshoven agus Zegveld ‗… in view of the many provisions that introduce a more precise or 

elaborate formulation of what previously was recognised as a rather vague and unspecified 

customary rule.‘
51

 Mar shampla, cumhdaíodh prionsabal an idirdhealú in Airteagal 48 de 

Phrótacal Breise I, prionsabal nach raibh ach impleachtaithe roimhe sin.
52

 De réir phrionsabal an 

idirdhealú seo, ní fhéadtar úsáid fórsa armtha a dhíriú ach i gcoinne chumas míleata an namhad. 

De thoradh sin, ní fhéadtar ionsaithe a dhéanamh ar shibhialtaigh go díreach. Ach aithnítear fós 

go dlíthiúil gur féidir le sibhialtaigh a bheith teagmhaithe go teagmhasach, faoi réaltachtaí 

danartha an chogaidh, de thoradh ionsaí atá dírithe i gcoinne cuspóra míleata.
53

 Foráiltear le 

prionsabal na comhréireachta,
54

 áfach, nach bhfuil an ‗damáiste comhthaobhach‘ seo dlíthiúil má 

bhíonn sé iomarcach maidir leis an mbuntáiste míleata nithiúil agus díreach. Soiléiríodh leis na 

bPrótacail Bhreise an t-idirdhealú idir coinbhleachtaí de chineál idirnáisiúnta agus neamh-

idirnáisiúnta. Leathnaíodh sainmhíniú coinbhleachta armtha idirnáisiúnta le Prótacal Breise I 

chun ‗cogaidh saoirse‘ inmheánacha a áireamh. Soiléiríodh le Prótacal Breise II na dálaí ina 

bhfuil feidhm ag Comh-Airteagal 3 de Choinbhinsiúin na Ginéive; is é sin le rá, go bhfuil feidhm 

ag Comh-Airteagal 3 do choinbhleachtaí armtha idir fórsaí ardpháirtí conorthacha agus idir fórsaí 

armtha eile a bhíonn faoi cheannas freagrach, agus ‗… [that] exercise such control over part of 

its territory as to enable them to carry out sustained and concerted military operations and to 

implement this Protocol.‘
55

 

                Bíonn dlíthe na coinbhleachta armtha i gcónaí ag forbairt d‘fhonn coinbhleachtaí 

áirithe inar léiríodh easnaimh na ndlíthe a chur i gcuntas. Le gach athbhreithniú agus gach leasú 

comhleanúnach a dhéantar ar an ndlí, áfach, tagann dálaí núíosacha chun cinn ina léirítear 

easnaimh an dlí. Ceadaítear le neamhchogaíoch cogadh a sheoladh gan mórán baoil le braith ag a 

gcuid fórsaí armtha mar gheall ar fhorbairt chomhleanúnach na dteicneolaíochtaí nua. Dar le 
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Sassòli ‗IHL as it stands is best suited to armed conflicts between equally powerful parties.‘
56

 

Leanann sé ar aghaidh chun a argóint gur is coinbhleacht neamhshiméadrach í gach coinbhleacht 

ina ghlacann Stáit Aontaithe Mheiriceá páirt mar gheall ar chumhacht theicneolaíochta agus 

mhíleata a bhfórsaí armtha.
57

 Bhí an ráiteas sin an-soiléir le linn na bhfeachtas faoi cheannas na 

SA i gcoinne na hIaráice. De réir Reydams, bhí timpeall 300 taismeach Comhghuaillithe i rith na 

dá feachtas, cé gur maraíodh tuairim is 100,000 saighdiúirí Iarácacha i rith Desert Storm 

amháin.
58

 Ní bhaineann DDI le neamhionannas den sórt sin, áfach. Ní cheanglaíonn DDI ach go 

gcomhlíonfar bunchoincheap an riachtanais mhíleata. 

                    Cuirtear plé suimiúil ar fáil ag af Jochnick agus Normand faoi riachtanas fheachtais 

na SA san Iaráic ina n-anailís chriticiúil faoi chéad Chogadh na Murascaille.
59

 Cuireadh scrios 

sistéamach ar bhonneagar na hIaráice, go háirithe ar eangach chumhachta leictreach na tíre, i 

gcrích ag fórsaí armtha na gComhghuaillíochtaí. D‘ainneoin dhearbhú an Pheinteagáin gur 

coimeádadh ‗… most of the basic economic infrastructure …‘
60

 slán, mheabhraigh céad 

bhreathnóir na Náisiún Aontaithe seo a leanas: ‗most means of modern life support have been 

destroyed or rendered tenuous. Iraq has, for some time to come, been relegated to a pre-industrial 

age, but with all the disabilities of post-industrial dependency on an intensive use of energy and 

technology.‘
61

 Mar a maíodh cheana, d‘fheadfaí ionsaithe a dhéanamh i gcoinne spriocanna 

míleata dlisteanacha agus go mbeadh taismigh shibhialtacha chomhthaobhacha ann ‗go dlíthiúil‘. 

Áitítear af Jochnick agus Normand, áfach, go dtabharfadh an slí ina stiúradh an t-aerfheachtas le 

tuiscint seo a leanas: ‗… [that] the Coalition attacked many other targets to achieve economic or 

political objectives, rather than simply attacking military targets to defeat the Iraqi Army.‘
62

 

D‘ainneoin sin, rinneadh tagairt do dhlíthe an chogaidh arís agus arís eile ag ceannairí fhórsaí na 

gComhghuaillíochtaí chun a ngníomhartha roimh agus le linn an chomhraic a chosaint.
63

 

Léiríonn sé seo, go bhféadfar le coinbhleacht eilimint briúidiúlachta a choimeád agus go 

bhféadfar lena lán sibhialtaigh bás a fháil gan fiúntas mór míleata ann, fiú má chomhlíontar gach 

ceangaltas DDI. 

 

 

C            CONCLÚID 

 

Dearbhaítear le Sassòli gur is é atá i gceist le DDI ná ‗... a compromise between humanity and 

military necessity, a compromise which cannot always satisfy humanitarian agendas, but which 

has the immense advantage that it has been accepted by states as law which can be respected in 

war.‘
64

 Ar an taobh eile, áfach, níl Jochnick agus Normand chomh soirbh agus iad ag argóint ‗… 
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that the laws of war, despite their noble rhetoric, were deliberately structured to disregard 

humanitarian conditions.‘
65

 Freagraítear é sin le Sassòli agus é ag argóint go bhfuil 

coinbhleachtaí armtha mídhleathach ar an gcéad dul síos agus nach féidir le forlámhas an dlí a 

éascú le linn dála anordúla (‗… the very opposite of a situation facilitating the rule of law.‘)
66

 

Dar le Sassòli, agus dlí idirnáisiúnta á urramú inár ndomhain, ní bheadh sé riachtanach 

coinbhleachtaí armtha idirnáisiúnta a bheith ann.
67

 Áitítear gur tugadh teacht chun cinn DDI 

iarraidh srian a chur ar bhriúidiúlacht na coinbhleachta. D‘fhéadfaí a argóint, áfach, ‗[t]he 

lawyers have constructed a paper world, which fails at crucial points to correspond to the world 

the rest of us still live in.‘
68

 Dá ainneoin é sin, mar a argónann Sassòli, cé nach comhlíonadh 

brionglóid Henry Dunant chun lucht créachtaithe agus lucht breoite a chosaint, tá sé soiléir go 

bhfuil tionchar mór ag a mbrionglóid ar an réadúlacht chun sochar íospartaigh an chogaidh.
69
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LA LOI SUR LA DISSIMULATION DU VISAGE: LA FIN DU DÉBAT 

JURIDIQUE? 
 

Sarah Tahney* 

 

 

A      INTRODUCTION 

 

 

La loi interdisant la dissimulation du visage est le produit de la volonté du gouvernement 

français d‘interdire le voile intégral. Le Président de la République a déclaré en juin 2009, que 

‗la burqa ne sera pas la bienvenue sur le territoire de la République française‘;
1
 c‘est ainsi que le 

débat commença. Ce processus a été mis en œuvre par M André Gérin, maire de Vénissieux, du 

Parti Communiste, qui a présidé la production d‘un rapport d‘information approfondi, dans 

lequel il a auditionné plus de deux cents personnes et organisations, et a  inclus des groupes et 

personnes diverses, par exemple le Ministre de l‘Intérieur, des femmes voilées et des 

organisations islamiques. Ce rapport d‘information a été publié le 26 janvier 2010 sur le port du 

voile intégral sur le territoire national, et le 5 février 2010, une proposition de loi  visant à 

interdire le port de tenues ou d‘accessoires ayant pour effet de dissimuler le visage dans les lieux 

ouverts au public et sur la voie publique a été présentée à l‘Assemblée nationale. Au Sénat, une 

proposition de loi presque similaire en terminologie a été déposée par M Jean-Louis Masson. 

Donc, il existait  plusieurs acteurs, mais une volonté claire. Le Premier ministre a décidé de saisir 

le Conseil d‘État pour un avis sur la possibilité de légiférer sur cette notion.  Le Conseil d‘État a 

rendu un avis le 25 mars 2010, concluant qu‘aucune base juridique sérieuse n‘existait pour 

interdire le voile par voie législative, et une telle interdiction serait  ‗ juridiquement fragile‘.  

Mais le débat politique n‘a pas cessé, et une résolution a été adoptée à l‘Assemblée nationale le 

11 mai 2010 constatant que ‗les pratiques radicales attentatoires à la dignité et à l‘égalité entre 

les hommes et les femmes, parmi lesquelles le port d‘un voile intégral, sont contraires aux 

valeurs de la République‘. 
2
 Malgré l‘avis négatif du Conseil d‘Etat, un projet de loi fut soumis à 

l‘Assemblée nationale en juillet de la même année, et adopté par 335 voix sur 336 suffrages 

exprimés à l‘Assemblée et 246 voix sur 247 au Sénat en septembre. Le Conseil constitutionnel 

fut saisi par les présidents des deux assemblées, (président de l‘Assemblée nationale, Bernard 

Accoyer, et le président du Sénat, Gérard Larcher), pour examiner la constitutionnalité de la  loi. 

Cependant, aucun grief particulier ne fut  invoqué, il revenait au Conseil constitutionnel lui-

même d‘identifier les articles susceptibles d‘être prononcés contraires à la Constitution et de 

constater que la loi était conforme à la Constitution. De plus, le Conseil a examiné les menaces 

possibles à la liberté, l‘égalité et au contrat social. 

La décision du Conseil constitutionnel a mis fin à un débat juridique qui a duré plus d‘un 

an. Le Conseil a validé la loi, en déclarant qu‘elle n‘apportait aucune disproportion manifeste 

entre la sauvegarde de l‘ordre public et les droits protégés par la Constitution. 

                                                           
*Licence en Droit (Universite Pantheon – Assas, Paris II) Law with French, University College Dublin 2011. 
1
 Congrès du Parlement Déclaration du Président de la République devant le Parlement réuni en Congrès (le 22  juin 

2009) <http://www.assemblee-nationale.fr/histoire/messages-et-declarations-du-president-de-la-republique/sarkozy-

declaration-22juin2009.asp> (21 novembre 2010).  
2
 Assemblée Nationale  Résolution sur l‘attachement au respect des valeurs républicaines face au développement de 

pratiques radicales qui y portent atteinte  No 459 (11 mai  2010). 
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Il a exercé un contrôle minimum sur la loi, et a décidé que la loi n‘était  pas manifestement 

disproportionnée aux libertés citées. Donc, d‘une manière implicite, le Conseil a confirmé une 

décision antérieure, dans laquelle il a déclaré que la Constitution ne lui ‗confère pas….un 

pouvoir général d‘appréciation et de décision identique à celui du Parlement, mais lui donne 

seulement compétence pour se prononcer sur la conformité à la Constitution des lois déférées à 

son examen‘.
 3

Le Conseil constitutionnel reconnait le pouvoir du législateur de prendre des 

mesures qui ont pour mission de ‗compléter et généraliser des règles jusque-là réservées à des 

situations ponctuelles à des fins de protection de l‘ordre public‘  en préservant les ‗exigences 

minimales de la vie en société‘. Une décision a été rendue le 7 octobre 2010, et la loi, validée par 

le Conseil constitutionnel, a été  publiée au Journal officiel le 12 octobre 2010, intitulée Loi 

n°2010-1192 du 11 octobre 2010 interdisant la dissimulation du visage dans l‘espace public. 

Les articles représentent une interdiction générale et absolue imposée par la loi, en son 

article 1 qui dispose que ‗[n]ul ne peut, dans l‘espace public, porter une tenue destinée à 

dissimuler son visage‘. Article 2 constate que ‗[p]our l‘application de l‘article 1
er

, l‘espace public 

est constitué des voies publiques ainsi que des lieux ouverts au public ou affectés à un service 

public‘, et II : ‗l‘interdiction prévue à l‘article 1
er

 ne s‘applique pas si la tenue est prescrite ou 

autorisée par des dispositions législatives ou réglementaires, si elle est justifiée par des raisons de 

santé ou des motifs professionnels, ou si elle s‘inscrit dans le cadre de pratiques sportives, de 

fêtes ou de manifestations artistiques ou traditionnelles‘. 

Le Conseil d‘État avait conseillé qu‘une interdiction générale du voile intégral serait 

‗fragile‘ et qu‘une loi plus limitée en application, en interdisant la dissimulation du voile dans 

certains lieux et dans le cadre de l‘utilisation de certains services serait moins susceptible d‘être 

déclarée inconstitutionnelle. Cette alternative fut rejetée par le Ministre de la justice sur la base 

qu‘elle aurait une portée incohérente et apporterait une réponse insuffisante au ‗problème‘. La loi 

ne prohibe pas le port de la burqa  spécifiquement, mais interdit   la ‗dissimulation du visage‘  

sans distinction d‘origine, de sexe, de religion ni d‘opinion. Cependant, il  est évident sur la base 

des rapports d‘informations que la loi ne concerne que le niqab et la burqa.
4
 Il semble que la 

burqa et la dissimulation totale ne soit pas une prescription de l‘Islam, mais une pratique 

culturelle pour certaines, et militaire pour d‘autres. Il est difficile de constater si le port de ces 

tenues est complètement volontaire, ou une contrainte imposée par autrui; un père peut l‘imposer 

à sa fille, ou un homme à sa femme. Il est estimé qu‘il existe 1900 femmes dans le territoire 

français qui portent le voile intégrale.
5
 Ce point avait été soulevé  par le Conseil d‘État, qui avait 

soutenu  que l‘interdiction du voile intégral, et non une tenue générale, serait discriminatoire.
 6

  

                                                           
3
 Conseil constitutionnel Décision no 74-54 DC (15 janvier 1975)  Rec 19 considérant 1. 

4
 Assemblée Nationale  Le rapport d’information fait au nom de la mission d’information sur la pratique du port du 

voile intégral sur le territoire national   No 2262 (26 janvier 2010): Le niqab est un voile qui couvre le corps et le 

visage, mais pas les yeux. La burqa est plus compréhensif-il couvre l‘ensemble du corps et du visage, en cachant les 

yeux derrière une grille. Le niqab et la burqa sont distingués du hijab, qui couvre les cheveux et le cou, mais pas le 

visage. 
5
 (ibid) 610. Il est intéressant de noter qu‘à l‘heure de la rédaction de la loi sur le port des signes ostensibles aux 

écoles, il n‘y avait que 1400 filles qui la portaient. Ces femmes étaient généralement habitants de l‘Ile de France 

(50%), les régions principalement concernées étaient : Rhône-Alpes (160 cas répertoires), Provence, Alpes, Côte-

d‘Azur (une centaine des cas récences). Voir aussi Julie Saulnier ‗La burqa est une invention contemporaine‘  

<http://www.lexpress.fr/actualite/societe/la-burqa-est-une-invention-contemporaine_842841.html> (12 octobre 

2010).  
6
 Notamment à l‘échelle du droit communautaire, et la Directive 2000/43/CE du Conseil du 29 juin 2000 relative à 

la mise en œuvre du principe de l‘égalité de traitement des personnes sans distinction de race ou d‘origine ethnique,  
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Le deuxième article apporte des précisions pour mettre en place le premier, et précise la nature 

des lieux publics, qui concernent les voies publiques, mais aussi, les lieux affectés par des 

services publics. 

Le troisième article de la loi constate les sanctions de la loi, ‗La méconnaissance de 

l‘interdiction à l‘article 1
er

 est punie de l‘amende prévue pour les contraventions de deuxième 

classe. L‘obligation d‘accomplir le stage de citoyenneté mentionné  … peut être prononcée en 

même temps ou à la place de la peine d‘amende‘. 

L‘article 4 traite de l‘imposition du voile d‘autrui:  

 

Après la section 1 bis du chapitre II du livre II du code pénal, il est inséré une 

section 1 ter ainsi rédigée  « Section 1er de la Dissimulation du visage, Art. 225-

4-10.- Le fait pour toute personne d‘imposer à une ou plusieurs personnes de 

dissimuler leur visage par menace, violence, contrainte, abus d‘autorité ou abus de 

pouvoir, en raison de leur sexe, est puni d‘un an d‘emprisonnement et de 30,000€ 

d‘amende. Lorsque le fait est commis au préjudice d‘un mineur, les peines sont 

portées à deux ans d‘emprisonnement et à 60,000 € d‘amende.  

 

L‘article 5  précise que ‗les articles 1
er

 à 3eme  entrent en vigueur d‘un délai de six mois à 

compter de la promulgation de cette loi.‘ 

Dès le début du débat sur cette loi, l‘efficacité de la loi elle-même et les sanctions furent  

beaucoup critiquées et donc, une approche graduée fut adoptée, en tenant compte de la  nature 

dualiste des personnes susceptibles de commettre les infractions- celles qui dissimulent leur 

visage volontairement, et celles qui l‘imposent aux autres (l‘intention ici, est de protéger les 

femmes qui sont forcées de le porter). C‘est ce dernier cas qui était pleinement visé tout au long 

des débats parlementaires, et il y avait un désir fort de sanctionner de manière beaucoup plus 

lourde ceux qui l‘imposent aux autres. La dissimulation volontaire constitue une contravention 

de deuxième classe, et est sanctionnée d‘une amende maximale de 150 €. De plus, on peut 

substituer à cette amende ou ajouter un stage de citoyenneté.
7
 L‘importance de cet aspect 

pédagogique fut accentuée par le Ministre de la Justice, qui a  insisté sur l‘aspect éducatif- vu 

aussi du fait que le dispositif relatif à la dissimulation volontaire n‘entre en vigueur qu‘après six 

mois après la promulgation de la loi, pour faciliter l‘enseignement de ceux qui sont concernés par 

elle (évidemment, les femmes musulmanes).  

Le Conseil constitutionnel, en se prononçant sur la validité de la loi, a considéré 

l‘équilibre entre les objectifs du législateur et les libertés qui sont susceptibles d‘être rapprochées 

par cette loi. Il considère, en fait, que la conciliation ‗entre la sauvegarde de l‘ordre public et la 

garantie des droits constitutionnellement protégés ….n‘est pas manifestement disproportionnée‘ 

et que les sanctions  imposées par la loi  ‗ne sont pas contraires à la Constitution‘.   

                                                                                                                                                                                           
la Directive 2000/78/CE du Conseil du 27 novembre 2000 portant création d‘un cadre général en faveur de l‘égalité 

de traitement en matière d‘emploi et du travail, et la proposition du Directive du Conseil du 2 juillet 2008 relative à 

la mise en œuvre du principe de l‘égalité de traitement entre les personnes sans distinction de religion ou de 

convictions,  de handicap, d‘âge ou d‘orientation sexuelle. 
7
 Cette conception est déjà incorporée en droit français. Selon article R 131-135 du code pénal, un stage de 

citoyenneté a pour objet de rappeler au contrevenant les valeurs républicaines de tolérance et de respect de la dignité 

humaine sur lesquelles est fondée la société et de lui prendre conscience de sa responsabilité pénale et civile ainsi 

qu‘implique la vie en société. 
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Afin de justifier une telle interdiction générale, nous verrons dans une première partie les 

principes constitutionnels invoqués pour défendre la loi (B) et puis nous évoquerons la menace 

que le voile intégral apporte à l‘ordre public français et international(C). 

 

 

B      LA DISSIMULATION DU VISAGE: LA MISE EN CAUSE DES VALEURS 

RÉPUBLICAINES 

 

 

L‘interdiction du voile intégral est nécessaire pour une société démocratique, pour l‘affirmation 

de valeurs fondamentales de la France, qui ‗garantissent la cohésion de la Nation‘, selon le 

gouvernement.
 8

 Mais une société démocratique est caractérisée par une tolérance des cultures, 

sensibilités et des croyances diverses.  Le juge administratif a déjà décidé en 2009 que le port du 

voile intégral était un rejet de valeurs républicaines et un défaut d‘assimilation.
9
 Dans l‘adoption 

de cette loi, le législateur essaie de réaffirmer les idéaux du pacte social et la philosophie de 

Rousseau dans son Contrat social (1) et en même temps, de maintenir sa tradition d‘un Etat laïc 

(2). 

 

 

1      La Réaffirmation des Idéaux du Pacte Social  

 

 

La dissimulation intégrale du visage dans l‘espace public heurte plusieurs valeurs essentielles, 

qui constituent le pacte républicain et sont représentatives de principes fondamentaux de la 

société française. En France, le pacte social trouve son expression juridique fondamentale dans la 

Déclaration des droits de l‘homme et du citoyen de 1789 (DDHC), dont l‘article 4 affirme que 

‗la liberté consiste à pouvoir faire tout ce qui ne nuit pas à autrui . 
10

 

La dissimulation du visage manifeste une volonté d‘isolement du reste de la société, 

illustrée physiquement par le refus de s‘exposer au regard de l‘autre, qui est ainsi écarté, rejeté. 

La dissimulation du visage représente ‗un repli de communautarisme‘,
 11

 et donc, un rejet du 

contrat social, et par conséquent, des valeurs de la République. La présentation du visage sans 

crainte est nécessaire dans un état libre. La  liberté individuelle est essentielle, mais il faut la 

combiner au contrat social et  au droit de vivre ensemble. Si on couvre le visage, on se cache de 

la société.
12

 Le triptyque traditionnel du droit français, la liberté, l‘égalité et la fraternité sont les 

principes fondateurs de l‘État français.  

La liberté est fortement protégée par l‘État.  Article 4 de la DDHC provient que 

‗l‘exercice des droits naturels de chaque homme n‘a de bornes que celles qui assurent aux autres 

membres de la Société la jouissance de ces mêmes droits. Ces bornes ne peuvent être 

déterminées que par la loi‘. De plus, article 5 constate que ‗la loi n‘a le droit de défendre que les 

                                                           
8
 Assemblée nationale Projet de loi sur la dissimulation du visage dans l’espace public  No 2520 (19 mai 2010), 

<http://www.assemblee-nationale.fr/13/pdf/projets/pl2520.pdf > (11 octobre 2010).  
9
 CE (27 juin 2008) Mme A No 286798, dans le cadre d‘une demande de citoyenneté. 

10
 Déclaration des droits de l‘homme et du citoyen du 26 août 1789, article 4. 

11
 (n 4) 52. Voir généralement E Frankel Paul FD Miller Jr et J Paul (eds)  The Communitarian Challenge to 

Liberalism (Cambridge University Press 1996). 
12

 Le Sénat Rapport d’information No 698 (2009-2010) de Mme Christine Hummel, fait au nom de la délégation aux 

droits des femmes, déposé le 8 septembre 2010. 
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actions nuisibles à la société. Tout ce qui n‘est pas défendu par la loi ne peut être empêché, et nul 

ne peut être contraint à faire ce qu‘elle n‘ordonne pas‘. Les libertés de conscience, de pensée et 

de religion sont aussi des droits fondamentaux garantis par l‘article 9 de la Convention 

européenne des droits de l‘homme.
13

 La liberté de conscience bénéficie d‘un double fondement 

constitutionnel- par une décision du Conseil constitutionnel de  1977 qui a  fondé la liberté de 

conscience sur l‘article 10 du DDHC et aussi, le conseil y a vu un principe fondamental reconnu 

par les lois de la République.
14

  

Les relations entre le citoyen et l‘Etat sont censées être protégées par le biais du principe 

de laïcité, garanti par l‘État, et par une conciliation de la liberté de conscience et des autres 

libertés. Ce problème s‘est posé dans la jurisprudence relative au port des signes religieux  qui 

peuvent faciliter ou accroitre des risques d‘identité.
15

 C‘est ainsi que les dispositions 

parlementaires relatives à la carte nationale d‘identité font l‘obligation de produire une 

photographie à tête nue.
 16

 Le problème s‘est posé de savoir s‘il y avait atteinte à la liberté 

religieuse du fait que certains pratiquants ne circulent pas têtes nue.  

L‘égalité, valeur issue de la devise républicaine (Article 2 de la Constitution),
17

 est un 

principe d‘après lequel tous les individus ont, sans distinction de personne, de race ou de 

naissance, de religion, de classe ou de fortune, ni, aujourd‘hui, de sexe, la même vocation 

juridique au régime, charges et droits que la loi établit. Ce principe fut établi comme un principe 

général du droit administratif.
18

 Le port du niqab est en opposition radicale avec ce principe : 

c‘est une prescription uniquement pour les femmes, pour les effacer et les dissimuler du monde, 

tandis que les hommes  peuvent vivre une vie à visage découvert. Le troisième alinéa du 

Préambule de la Constitution de 1946 constate que ‗la loi garantit à la femme, dans tous les 

domaines, des droits égaux à ceux de l‘homme.‘
19

 Le Conseil constitutionnel reprend les 

importances du contrat social avec ‗les exigences minimales de la vie en société.‘ Il est clair que 

le port du voile est une pratique marginale, qui est liée aux usages du Moyen-Orient. Il est 

important de noter qu‘il existe rarement une séparation entre l‘État et l‘église dans la plupart de 

ces pays, et la loi charia s‘impose aux citoyens. Le rapport d‘information  Gérin a conclu que ‗  

le port du voile intégral relève d‘une pratique très minoritaire du point de vue de la religion 

musulmane, pratique procédant d‘une interprétation dépourvue de tout fondement textuel 

véritablement explicite et incontestable et, à ce titre, assez largement rejetée par des 

représentants de culte  et des spécialistes du fait religieux musulman‘.
20

  Le gouvernement est 

très vigoureux dans sa prétention que la loi n‘a pas le but de stigmatiser la femme de la croyance 

musulmane, et l‘exprime par le fait que le port du voile n‘est pas représentatif de la confession 

                                                           
13

 La Convention de sauvegarde des droits de l‘homme et des libertés fondamentales (CEDH) article 9. 
14

 Conseil Constitutionnel décision no 77-87 DC (25 novembre 1977), Loi complémentaire à la loi no 59-1557 (31 

décembre 1959) modifiée par la loi no 71-400 (1 juin 1971) et relative à la liberté de l‘enseignement, Rec 19, a 

prononcé que la ‗[l]iberté de conscience doit être regardée comme l‘un des principes fondamentaux reconnus par les 

lois de la République‘, repris par la Décision no 2001-446 DC (27 juin 2001)  Loi relative à l‘interruption volontaire 

du grossesse et à la contraception, Rec 74. 
15

 Loi no 2004-228 (15 mars 2004) relative au port de signes ou de tenues manifestant une appartenance religieuse 

dans les écoles, collèges et lycées publics. 
16

 CE (27 juillet 2001) Fonds de la défense des musulmans en justice, no 216903 relevant ‗les risques de falsification 

et d‘usurpation d‘identité‘. 
17

 La Constitution du 4 octobre 1958, article 2. 
18

 CE Sect 9 mars 1951, Société des concerts du conservatoire, no 92004, Rec 151. 
19

 Préambule de la Constitution du 27 octobre 1946, alinéa 3. 
20

 (n 4) 38,  La burqa ne comporte pas aucune exigence quant à la portée obligatoire selon le Coran. 
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musulmane. Le voile intégral est le symbole de la suppression de la femme dans l‘islam, c‘est la 

manifestation publique d‘un refus ostensible de l‘égalité entre les femmes et les hommes et est 

sans fondement religieux dans le Coran, qui ne traite pas d‘un devoir de masquer le visage de la 

femme, mais il impose un devoir de couvrir la femme (avec un foulard, par exemple).
21

 

La  dissimulation de la personne, qui se couvre totalement dans l‘espace public a l‘effet 

d‘effacer cette personne de la société- un effacement  de sa propre identité, qui  par conséquent, 

est déshumanisant, un comportement qui est par là contraire au principe de la dignité humaine. 

Cette notion est dualiste : d‘une part, c‘est un attribut de la personne, qui sauvegarde la liberté et 

limite les droits et les pouvoirs des tiers. D‘autre part, la dignité humaine est vue comme un 

attribut au genre humain dans son ensemble qui protège la personne humaine contre tout projet 

de négation, d‘asservissement, voire de manipulation et assigne des limites à la liberté.
22

 Cette 

valeur essentielle du pacte social est ainsi exprimée par la première phrase du Préambule de la 

Constitution de 1946,
23

 selon laquelle, ‗au lendemain de la victoire remportée par les peuples 

libres sur les régimes qui ont tenté d‘asservir et de dégrader la personne humaine, le peuple 

français proclame à nouveau que tout être humain, sans distinction de race, de religion ou de 

croyance, possède des droits inaliénables et sacrés‘. 

Le droit français  a consacré  la dignité humaine comme  principe à valeur 

constitutionnelle dans la décision du Conseil constitutionnel du 27 juillet 1994, ‗la sauvegarde de 

la dignité humaine contre toute forme d‘asservissement et de dégradation est un principe de 

valeur constitutionnelle‘.
24

 En 1995, la dignité humaine était consacrée comme une des 

composantes de l‘ordre public.
25

 L‘arrêt Morsang sur Orge
26

 concernait le spectacle de « lancer 

de nain » dans lequel les nains étaient particulièrement consentants puisqu‘ils étaient les 

organisateurs. Le maire de la commune avait adopté un règlement de police qui interdisait ce 

spectacle. Le Conseil d‘État a considéré que même acceptées, ces pratiques portaient atteinte à la 

personne humaine et que le consentement ne légitime jamais l‘adoption de traitements 

dégradantes. La dignité de la personne humaine joue une fonction dans l‘ordre public et les 

bonnes mœurs. L‘argument contre la pratique du port du voile intégral  est que le voile est une 

atteinte à la dignité de la personne, en ce  qu‘il dissimule son visage, mais aussi une atteinte à la 

dignité de ceux qui partagent l‘espace public avec la personne voilée. 

L‘article 3 de la Convention européenne de sauvegarde de droits de l‘homme et des 

libertés fondamentales (Convention européenne) protège les citoyens des atteintes à leur dignité 

causées par des traitements inhumains et dégradants.
27

 Cet article protège aussi les citoyens entre 

eux. La qualification du traitement inhumain et dégradant peut être difficile à faire, 

particulièrement lorsque le traitement dégradant subi était librement consenti. 

L‘arrêt de la Cour européenne  de droits de l‘homme (CEDH) KA et AD c Belgique
28

 concernait 

le droit de  subir des traitements dégradants. Il a été avancé que ces pratiques avaient été 

                                                           
21

 Voir généralement BJ Richard ‗Why The French Don‘t  Like Headscarves‘ (Princeton University Press 2007). 
22
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consenties, et que, par conséquent, elles ne pouvaient  pas être une atteinte à la dignité de la 

personne humaine. Les requérants ont plaidé que, à l‘égard du respect de la vie privée, l‘article 8 

protège l‘établissement de la vie personnelle, et que ces pratiques pouvaient être considérées 

comme relevant de l‘épanouissement de la vie personnelle. La Cour a considéré que la limite de 

l‘ingérence dans la vie privée est le respect de la volonté de la personne qui a accepté les 

traitements dégradants. La dignité humaine était consacrée comme un principe général  du droit 

de la Convention européenne par la CEDH dans la décision de 2001, Royaume des Pays-Bas c 

Parlement et Conseil.
29

 

Le Conseil d‘État, même s‘il a prononcé qu‘une mesure d‘interdiction générale serait 

exposée à des incertitudes constitutionnelles, a reconnu la possibilité d‘une interdiction limitée 

pour la sauvegarde de l‘ordre public et pour l‘identification des personnes dans certains lieux. 

Selon le gouvernement, le voile intégral ‗perturbe le bon fonctionnement de la société‘,
30

 et par 

conséquent, la dissimulation du visage est interdit pour défendre certains principes fondamentaux 

de la République française, notamment le principe de laïcité.  

 

 

 

2      L’interprétation Renouvelée du Principe de Laïcité 

 

Le premier article de la Constitution française de 1958 proclame que la France est une société 

‗indivisible, laïque, démocratique et sociale‘.
31

 Le rapport du Conseil d‘Etat de 2004 a constaté 

que la laïcité doit ‗se décliner en trois principes: ceux de neutralité de l‘État, de liberté religieuse, 

et de respect du pluralisme‘. 
32

 

L‘interprétation de cette notion donnée par les juridictions et les administrations a fait de 

la laïcité un synonyme de neutralité: l‘État laïc est l‘État neutre. Les bâtiments publics ne doivent 

plus comporter d‘emblèmes religieux ou autres. Les personnels des agents publics doivent 

respecter la laïcité, en vertu d‘une loi de 1886.
33

 En effet, le Conseil d‘État estime que le principe 

de laïcité fait obstacle au droit de manifester sa croyance religieuse dans le cadre du service 

public, pour maintenir la neutralité de l‘État.
34

 La jurisprudence de la Cour de Strasbourg  intègre 

la question de la proportionnalité de ces mesures de renforcement de la laïcité de l‘État dans le 

cadre de l‘article 9 de la Convention européenne des droits de l‘homme, relatif à la liberté de 

pensée, de conscience et de religion.  

Le Conseil d‘État a tranché cette question dans l‘arrêt du 27 juillet 2001, Comité de la 

défense des musulmans en justice, 
35

 posant le principe que le port du voile ou du foulard peut 

faire l‘objet de restrictions dans le cadre de leurs fonctions publiques, notamment dans l‘intérêt 

de l‘ordre public. Le Conseil d‘État a décidé que ces restrictions visent à limiter les risques 
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 C-377/98  Royaume des Pays-Bas c Parlement et Conseil [2001]  ECR I-7079.  
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 La Constitution du 4 octobre  de 1958, article 1. 
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 Conseil d‘État Rapport public (2004) 271 < http://www.conseil-

etat.fr/cde/media/document//rapportpublic2004.pdf> (31 octobre 2010). 
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d‘usurpation d‘identité, et ne sont pas disproportionnées au regard de l‘objectif de garantir le 

maintient de l‘ordre public. 

La France a pris du temps pour réaffirmer le principe de laïcité dans la forme de la loi du 

15 mars 2004,
 
qui a tenu que ‗dans le écoles, les collèges et les lycées publics, le port de signes 

ou de tenues par lesquels les élèves manifestent ostensiblement une appartenance religieuse est 

interdit‘. 
36

 Cette disposition législative est-elle compatible avec l‘article 9 de la Convention 

européenne des droits de l‘homme? Le Conseil d‘État  considère que ces dispositions n‘étaient 

pas incompatibles avec l‘article 9, au motif que l‘interdiction édictée ne porte pas à la liberté 

religieuse une atteinte excessive au regard de l‘intérêt général poursuivi, visant à assurer le 

principe de laïcité dans les établissements publics.
37

 

Quant à l‘enseignement supérieur, la manifestation des signes ostensibles est considérée 

comme compatible avec le principe de laïcité parce que l‘étudiant est considéré comme 

possédant un discernement suffisant. La Cour EDH s‘est prononcée sur la question dans l‘arrêt 

de 2005, Leyla Sahin c Turquie.
38

 Dans cette affaire, la requérante soutenait que l‘interdiction 

générale de porter le foulard islamique dans les établissements de l‘enseignement supérieur 

constituait une atteinte à sa liberté religieuse. La Cour a considéré qu‘en l‘espèce, il n‘y avait pas 

telle atteinte. Après avoir rappelé les principes dégagés par la jurisprudence Kokkinakis,
39

 la 

Cour a affirmé le principe de pluralisme et l‘obligation qu‘ont les États de garantir le pluralisme 

de manifestation d‘expression.
40

 La Cour a retenu qu‘il peut se relever nécessaire d‘assortir la 

liberté de manifester sa religion de limitations propres  à concilier les intérêts de divers groupes 

et d‘assurer le respect des convictions de chacun. Au regard de cette exigence de pluralisme, et 

compte tenu de la marge d‘appréciation des États en cette matière, l‘interdiction générale du port 

du foulard islamique dans les établissements supérieurs n‘est pas une ingérence disproportionnée 

au regard de la liberté religieuse. La CEDH  a énoncé que: 

 

 La tâche de la Cour consiste à rechercher si les mesures prises au niveau national 

se justifient dans leur principe et sont proportionnées. Pour délimiter l‘ampleur de 

cette marge d‘appréciation en l‘espèce, la Cour doit tenir compte de l‘enjeu, à 

savoir la protection des droits et libertés d‘autrui, les impératifs de l‘ordre public, 

la nécessité de maintenir la paix civile et un véritable pluralisme religieux, 

indispensable pour la survie d‘une société démocratique.
41

 

 

Dans son arrêt plus récent du 4 mars 2009, Dogru,
 42

  la CEDH a examiné la compatibilité de 

l‘article 9 avec la limitation du porte des signes religieux dans les établissements scolaires ‗eu 

égard à la marge d‘appréciation qui doit être laissée aux États membres dans l‘établissement des 

délicats rapports entre l‘État et les Églises, la liberté religieuse ainsi reconnue par l‘État français 

et telle que limitée par des impératifs de laïcité parait légitime au regard des valeurs sous-

jacentes à la Convention‘. Encore une fois, elle a considéré que les États sont plus aptes à assurer 

la conciliation entre la laïcité et la liberté religieuse dans la manifestation de religion à l‘intérieur 
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 Leyla Sahin c Turquie (Req no 44774/98) (10 novembre 2005) CEDH. 
39

 Kokkinakis c Grèce (Req no 14307/88) (1993) 17 EHRR 397. 
40

 Jacobs & White The European Convention on Human Rights (Oxford University Press 2006) 312. 
41

 Leyla Sahin c Turquie (Req no 44774/98) (10 novembre 2005) CEDH. 

4 Dogru c France (Req no 27058/05) [2008] ECHR 1579. 



[2011] COLR 

 

39 

 

des établissements scolaires, affirmant sa jurisprudence établie par l‘arrêt Sahin.
43

 Le pouvoir de 

l‘Etat de contrôler la manifestions de religion est plus limité par la CEDH quant aux ‗citoyens‘, 

que pour les fonctionnaires ou étudiants.   

Dans un arrêt récent de la CEDH, 23 février 2010, Ahmet Arslan c Turquie,
44

 les 

requérants furent sanctionnés pénalement pour leur manière de se vêtir dans les lieux publics 

ouverts, contraires aux lois Turques. Ils  s‘étaient réunis devant une mosquée, avec l‘intention de 

participer à une cérémonie en son sein.  La CEDH a examiné le contenu et l‘application de 

l‘article 9 de la Convention EDH sur la liberté de pensée, de conscience et de religion  et a 

appliqué sa jurisprudence constante.  Elle a examiné si  l‘ingérence  à la liberté était prévue par 

la loi, et, si  l‘ingérence suivait un but légitime. Le but, dans cet arrêt, selon la CEDH, était le 

respect des principes de laïcité et de démocratie de l‘Etat. Finalement, la Cour a examiné  si cette 

ingérence était nécessaire dans une société démocratique. En conclusion, la Cour a décidé que ‗la 

nécessité de la restriction litigieuse ne se trouve pas établie de manière convaincante‘ dans cet 

arrêt, après avoir étudié le contexte de l‘ingérence in concreto. 

A la lumière de cette jurisprudence de la CEDH, il était donc évident pour le Conseil 

d‘État que l‘interdiction générale apportée par la loi française sur la dissimulation du visage 

serait ‗ juridiquement fragile‘. Le Conseil constitutionnel, dans sa décision sur la 

constitutionnalité de la loi, a formulé une réserve d‘interprétation, en considérant que 

‗l‘interdiction de dissimuler son visage dans l‘espace public ne saurait, sans porter une atteinte 

excessive à l‘article 10 de la Déclaration de 1789, restreindre l‘exercice de la liberté religieuse 

dans les lieux de culte ouverts au public‘.
45

 

La décision du Conseil constitutionnel est à mettre en perspective avec la jurisprudence 

de la Cour européenne: le fondement de la constitutionnalité du texte réside dans la nécessité et 

la proportionnalité de l‘intervention législative, en utilisant donc un standard de contrôle 

comparable à celui utilisé par la Cour de Strasbourg de rendre la loi conforme à la jurisprudence 

récente de la CEDH, et donc, il ne semble pas qu‘une requête devant la Cour de Strasbourg serait 

recevable. La CEDH reconnait  que des restrictions à la  liberté de religion peuvent être 

nécessaires pour protéger les droits dont on a déjà parlé, mais le fondement le plus invoqué 

devant la Cour est l‘ordre public. Ce fondement est la motivation principale dans la rédaction de 

cette loi sur la dissimulation du visage, et est une préoccupation partagée par nombre d‘États 

membres du Conseil de l‘Europe. 

 

 

 

C      L’ORDRE PUBLIC: UN PRINCIPE PARTAGÉ PAR LES ÉTATS POUR LUTTER 

CONTRE DES MENACES NOUVELLES 
 

Durant tous les débats parlementaires et le processus législatif, la motivation principale  

identifiée pour  la loi interdisant la dissimulation du visage fut le souci de supprimer les menaces 

à l‘ordre public français (1). La réponse législative de la France n‘est pas une loi isolée, mais suit 

une tendance actuelle vers la droite en Europe  et a inspiré la rédaction des lois similaires dans 

d‘autres États européens (2). 
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1      L’interdiction du Voile Intégral pour Maintenir L’ordre Public 

 

L‘ordre public est une des notions les plus difficiles et floues du droit français.  L‘ordre public 

est fondé sur principe ancien de l‘article  L 2212-2 du Code général des collectivités territoriales  

qui constate que « l‘ordre public est le bon ordre et la sûreté, sécurité et la salubrité publique ». 

La jurisprudence et la doctrine l‘ont reformulé, et cela fut affirmé par le juge administratif et le 

Conseil constitutionnel. 
46

L‘ordre public est composé de la sécurité,  la tranquillité et la salubrité 

publique.  Le gouvernement, dans son projet de loi, prétend que l‘ordre public ne se limite pas à 

ce triptyque traditionnel, mais aussi à l‘interdiction des pratiques qui ne correspondent pas aux 

valeurs républicaines. Il faut toujours noter que la jurisprudence du Conseil d‘État, celle du 

Conseil constitutionnel et celle de la Cour européenne des droits de l‘homme sont unanimes, en 

affirmant qu‘on ne peut pas interdire un comportement pour des raisons de sécurité publique que 

s‘il y a des circonstances particulières qui indiquent un risque à l‘ordre public, compte tenu des 

circonstances locales et qu‘il soit proportionné au but suivi. Cette notion est donc vaste et 

évolutive.  Mais, il est important de noter  que l‘ordre public n‘est pas un ordre moral ; une 

activité ne peut pas être arrêtée pour raison d‘immoralité, étant donné que la moralité est une 

conception très subjective.  

Le Conseil d‘État propose une interdiction limitée par la loi, s‘appliquant au  service 

public, et aux contrôles d‘identité, et donc, il reprend la protection de la sécurité publique, pour 

mieux garantir que la loi serait conforme à la jurisprudence actuelle.  L‘ordre public fut invoqué 

à plusieurs reprises dans les rapports pour les propositions de lois et notamment, dans la décision 

du Conseil constitutionnel. La loi a été défendue par les parlementaires et ses rédacteurs pour 

assurer le maintien de l‘ordre public ainsi que pour garantir la sécurité des citoyens français. 

La sécurité des personnes et des biens est invoquée par cette loi, par la prévention ou la 

répression des infractions au moyen d‘identification des personnes. Cette interdiction relative à 

la dissimulation d‘identité n‘est pas tout à fait nouvelle. C‘est ainsi que l‘article 78-1 du Code de 

procédure pénale prévoit que ‗toute personne se trouvant sur le territoire national doit accepter de 

se prêter à un contrôle d‘identité effectué‘ par les autorités de police, dans les conditions prévues 

par le code. 

Plus récemment, le décret no 2009-724 du 19 juin 2009, relatif à l‘incrimination de 

dissimulation illicite du visage à l‘occasion de manifestations sur la voie publique, punit d‘une 

amende de 1500 euros, ‗le fait pour une personne, au sein ou aux abords immédiats d‘une 

manifestation sur la voie publique, de dissimuler volontairement son visage afin de ne pas être 

identifiée  dans des circonstances faisant craindre des atteintes à l‘ordre public.‘ Ces normes, 

dont l‘objet est préventif, permettent ainsi de s‘opposer à des comportements qui sont 

susceptibles de mettre en cause la sécurité des biens et des personnes. 

Il y a des lois plus spécifiques en vigueur exigeant la nécessité de l‘identification des individus :
 

pour aller chercher un pli au bureau de poste, pour voter,
 47

 et pour se marier.
48

 Déjà, en matière 

de documents d‘identité, un texte législatif peut exiger une photographie de la tête nue. C‘était 
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seulement dans le cadre de la sécurité publique que le Conseil d‘État pouvait recommander une 

interdiction générale du voile intégrale, mais limitée aux ‗lieux exposées à un risque 

suffisamment  avéré de trouble à l‘ordre public‘. 
49

 

Cependant, l‘aspect le plus novateur de la décision du Conseil constitutionnel est le 

développement des circonstances, par ‗les Sages‘ des limites du législateur afin de ‗complét[er] 

et généralis[er] des règles jusque là réservées à des situations ponctuelles à des fins de protection 

de l‘ordre public‘.  Dans ce sens, avec la sécurité publique, il semble que le Conseil 

constitutionnel a inclus, dans une approche fondée sur une nouvelle conception la notion de 

l‘ordre public, ‗les situations d‘exclusion et d‘infériorité manifestement incompatibles avec les 

principes constitutionnels de liberté et d‘égalité‘. C‘est une expansion du triptyque traditionnel 

de l‘ordre public, pris dans une dimension ‗non matérielle‘. Cette notion n‘est pas tout à fait 

nouvelle- la jurisprudence française lui a déjà fait écho; le Conseil constitutionnel a déjà décidé 

que la polygamie n‘est pas une condition ‗de la vie familiale normale‘.   

Cette notion de l‘ordre public immatériel était invoquée pour maintenir le bon ordre, par 

exemple pour interdire un film contraire à la moralité publique, compte tenu des circonstances 

locales,
 50

 et aussi avec le développement de la notion de la dignité humaine comme composante 

de l‘ordre public. L‘extension de l‘ordre public à des circonstances immatérielles ou morales est 

beaucoup débattue en France, et la décision du Conseil constitutionnel n‘est pas explicite dans sa 

reconnaissance de la protection des principes constitutionnels comme composante de l‘ordre 

public. Cependant, l‘Assemblée nationale propose que l‘ordre public soit constitué du respect des 

valeurs républicaines, mais le Conseil d‘État a constaté que cela est une conception tout à fait 

nouvelle, serait fragile juridiquement, et ‗ne peut pas recommander un changement aussi profond 

de l‘ordre public‘.
51

 

Ce souci de protection des citoyens est partagé par des gouvernements autour du monde, 

et ces dernières années, on a vu une croissance du corps de législation visant à interdire le voile 

intégral.  

 

 

2      Une Préoccupation Européenne et Internationale 

 

La France n'est pas le seul pays à souhaiter effectuer un changement dans la loi pour mettre en 

œuvre une restriction du voile intégral. Etant donné qu‘elle est assez avancée dans ce domaine, 

l‘étape prise par la France a suscité beaucoup de débats dans d‘autres pays autour du monde, et il 

semble que beaucoup de pays occidentaux ont repris cette restriction pour assurer la sécurité de 

leurs citoyens. Des mesures diverses ont été prises par les États pour protéger leurs valeurs 

traditionnelles et plus important, l‘ordre public. 

En Belgique, les affaires parlementaires ont beaucoup inspiré le législateur français. Il 

existe des règlements qui interdisent localement le port de voile intégral, mais pas d‘une manière 

uniforme, et la loi varie selon la région dans laquelle la femme se trouve (presque une vingtaine 

de communes). Une proposition de loi a été adoptée par la Chambre des représentants du 

Parlement Belge le 29 avril 2010 pour unifier ces lois régionales et mieux assurer la sécurité 
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juridique. 
52

 La proposition de loi Belge concerne la même préoccupation que la loi française : 

elle s‘intéresse au souci d‘identifier les personnes sur la voie publique, pour des motifs de la 

sécurité publique. L‘article 3 de la proposition de loi énonce que ‗[t]oute personne qui se trouve 

ou se déplace sur la voie publique doit pouvoir être reconnue et identifiée‘.  Les sanctions 

imposées par cette proposition de loi sont une amende de vingt-cinq euros ou un 

emprisonnement d‘un à sept jours. Il est surprenant que les parlementaires belges aient refusé de 

solliciter l‘avis de leur Conseil d‘État national. La proposition de loi belge fut beaucoup inspirée 

par la loi française, et les rapports d‘information français sont cités souvent dans le texte de la 

proposition.  

Des mesures diverses ont été prises par d‘autres États pour protéger leurs valeurs 

traditionnelles libérales, qui ne concernent pas seulement l‘interdiction du voile intégral. La 

Suisse a invoqué la protection de l‘ordre public pour interdire la construction des minarets sur les 

mosquées dans le territoire.
53

 En Allemagne, le voile intégral est interdit dans les écoles et de 

manière générale pour les agents publics de certains Länder, comme Baden Württemberg.
54

 

En Italie, la Charte des valeurs de la citoyenneté et de l‘intégration  indique que ‗les 

tenues vestimentaires couvrant le visage ne sont pas acceptables parce qu‘elles empêchent 

l‘identification de la personne et font obstacle à l‘établissement des rapports avec les autres.‘
55

 

Le Conseil d‘État Italien a estimé qu‘il n‘est pas possible de mettre en vigueur une mesure 

d‘interdiction générale, sauf si ‗ces règles reposent sur une justification raisonnable et légitime 

au regard de nécessités particulières‘. Aux Pays-Bas, il y eu plusieurs propositions  de lois 

relatives à l‘interdiction de signes religieux au niveau local, mais il doit être encore promulguée 

une interdiction générale nationale du port du voile intégrale.
56

 

En dehors d‘Europe, en 2006, le ministre tunisien des affaires religieuses a déclaré que le 

niqab, le tchador et la burqa étaient des importations contraires à la tenue traditionnelle 

tunisienne. La Tunisie protège vigoureusement le principe de laïcité. Il y  a un débat actuel sur la 

possibilité ou non d‘interdire le voile intégral sous le fondement de l‘article 5 de la Constitution, 

qui constate que ‗la République Tunisienne garantie l‘inviolabilité de la personne humaine et la 

liberté de conscience et protège le libre exercice des cultes, sous réserve qu‘il ne trouble pas 

l‘ordre public‘.
57

 D‘une manière similaire à la France, la Tunisie a voulu restreindre le port des 

signes religieux, interdiction qui a été faites beaucoup plus tôt et plus  fermement, dans la 

circulaire 108 du 18 septembre 1981, qui interdit le port du voile dans les établissements 

scolaires, universités et dans la fonction publique. La circulaire déconseille aux femmes de porter 

le voile en public.
58

 Même aux Etats-Unis, plusieurs états ont pris des mesures d‘interdiction de  
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discutée. 
57

 Constitution de la Tunisie (1 juin 1959) article 5. 
58

 La Circulaire 108 du Ministère de l‘éducation nationale (18 septembre 1981). 
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la dissimulation du visage, comme en Virginie, et à New York, la dissimulation du visage est 

interdite  pendant des rassemblements.
59

 

Il est clair que l‘interdiction du voile intégral en France a suscité des grands débats, et il 

faut qu‘elle soit  entendue dans son contexte. En octobre 2009, le Premier ministre a publié un 

sondage sur les français et le thème de l‘identité nationale, qui fut largement interprété par la 

presse comme un effort ‗pour mobiliser les électeurs de droite‘. 
60

  

Cependant, la France est fortement protectrice de ses valeurs républicaines, et il semble 

que cette loi soit une loi ‗laïque‘ sur la laïcité. C‘est une protection des droits constitutionnels 

uniquement français, qui ne distingue aucune religion dans son texte. Dans un État qui n‘est pas 

officiellement impliqué dans la pratique religieuse de ses citoyens, cette loi apparaît conforme 

aux principes de droit français et du Conseil de l‘Europe applicables en la matière,  et pourrait 

devenir la première d‘un grand nombre des lois similaires dans toute l‘Europe.  
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 Virginia Code article 18.2-422 Prohibition on wearing masks in certain places, and New York Penal Law s 

240.45 (4) ‗New York Mask Law‘. 
60

 Sondage ‗Identité nationale: un débat électoraliste pour les Français‘ (29 octobre 2009) 

http://www.leparisien.fr/politique/identite-nationale-un-debat-electoraliste-pour-les-francais-29-10-2009-

692110.php (25 novembre 2011). 
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THE MANAGEMENT COMPANY PASSPORT: A NEW ERA OF 

CROSS BORDER UCITS 

  
Jolene Quinn* 

 

 

A INTRODUCTION 

 

 

The new provisions for a new management company passport (MCP) outlined in the 

UCITS IV Directive
1
 (Directive) are the next chapter in the development of the UCITS story. 

The MCP will allow a management company
2
 domiciled in a Member State to manage funds 

established in other Member States with or without the establishment of a branch. The European 

Union (EU) introduced the first UCITS (Undertakings for Collective Investment in Transferable 

Securities) framework Directive in 1985.
3
 This Directive introduced a single format for the open-

ended funds that invest in transferable debt or equity securities to be sold with a single 

authorisation throughout the EU.
4
 Today, there are around 32,000 UCITS products,

5
 representing 

over €6 trillion of assets under management. UCITS licensed products thereby represent about 

79% of the total assets of European investment funds.
6
 These figures may suggest that the 

UCITS story has been a successful one however, in recent years, issues such as industry 

consolidation and efficiency constraints have prevented the EU from fulfilling its main objective 

of the UCITS project, to foster the development of a European single market. It was hoped this 

objective would offer greater business and investment opportunities, for both industry and 

investors by removing Member States barriers for the provision of financial services throughout 

the European Community. 
7
  

This new Directive is at the core of the EU's Financial Services Action Plan (FSAP). This 

action plan follows on from the Communication of 28 October 1998 entitled Financial services: 

building a framework for action.
8
 It was presented at the request of the European Council, 

meeting in Vienna in December 1998, which invited the Commission to draw up a programme of 

                                                           
* BCL (Clinical) IV  University College Cork. 
1
 European Parliament and Council Directive 2009/65/EC on the coordination of laws, regulations and 

administrative provisions relating to undertakings for collective investment in transferable securities [2009] OJ 

L302/32 (UCITS Directive)(recast). 
2
 A management company is a company whose regular business is the management of UCITS in the form of 

common funds or of investment companies. 
3
 Council Directive 85/611/EEC on the coordination of laws, regulations and administrative provisions relating to 

undertakings for collective investment in transferable securities [1985] OJ L375 (UCITS). 
4
 K Lannoo ‗EU Retail Financial Market Integration: Mirage or Reality?‘ in European Credit Research Institute 

(ECRI) Policy Brief No 3 (June 2008) [97].  
5
 Some of the common types of UCITS products: UCITS bank deposits, UCITS Umbrella Funds, UCITS Index 

Funds and UCITS Guaranteed Funds. 
6
  Council Directive 85/611/EEC (n 3). 

7
 European Parliament and Council of the European Union Proposal for a Directive on the coordination of laws, 

regulations and administrative provisions relating to undertakings for collective investment in transferable securities 

(UCITS) COM (2008) 0458 final (Proposal). 
8
 Commission Communication of 28 October 1998 ‗Financial services: building a framework for action‘ COM (98) 

625  

< http://ec.europa.eu/internal_market/finances/docs/actionplan/index/fs_en.pdf> (25 February 2011). 
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urgent work to achieve the objectives set out in the framework for action, on which a consensus 

had emerged. It is also based on the discussions held within the Financial Services Policy Group 

(FSPG), composed of personal representatives of the finance ministers and the European Central 

Bank (ECB). The action plan for a single financial market puts forward indicative priorities and a 

timetable for specific measures to achieve three strategic objectives, namely establishing a single 

market in wholesale financial services, making retail markets open and secure and strengthening 

the rules on prudential supervision. 
9
 The Directive participates in the FSAP‘s main objective: 

the improvement of the single market in financial services  

In the first section of this paper we will examine the background of UCITS in order to 

understand the context of the latest proposals for a MCP after over two decades of development. 

This will help us understand the origins of the MCP and the reasons why the EU Commission 

were motivated to reform this legislation. In addition, a definition of the MCP will be outlined 

and the rationale behind the proposals shall be explained. In the second section we will briefly 

outline and discuss the new proposals for the MCP in the UCIT IV Directive. In the final section 

we shall consider the outcomes of the proposals in relation to whether they will have a positive 

impact on the European fund management industry. We will do so examining whether issues, 

such, as taxation and regulation will affect the ability of the MCP to function effectively. With 

this in mind, we can judge whether the MCP is a significant step towards a European single 

market. 

 

B BACKGROUND 

 

 

UCITS has been a story of constant evolution, a collaborative approach between regulators who 

have a clear vision of where they want to go and the industry that has contributed a lot to 

developing an adaptable framework.
10

 Undertakings for Collective Investment in Transferable 

Securities (UCITS) are pan-European investment funds. The role of UCITS in the European 

financial services sector was to allow funds authorised in one EU country to be available to be 

sold to the public elsewhere in the EU, thus creating a European single market for investment 

funds. These funds aim to make stock market investments more accessible to the public and 

diversify the portfolios of private investors without the constraint of managing each fund 

individually. Currently, these funds can only be managed by financial institutions registered in 

the Member State, in which the fund‘s legal entity is situated. The public can buy either shares 

(OEIC)
11

 or units (AUT)
12

 of the UCITS.  

After the first UCITS Directive was adopted in 1985, the text has been amended several 

times in order to adapt to developments in the financial markets and to expand its scope beyond 

pure transferable securities funds. An amended proposed revision of the Directive was tabled in 

1994, however UCITS II was subsequently abandoned as no common approach could be 

                                                           
9
 Commission Communication of 11 May 1999 ‗Implementing the framework for financial markets: action plan‘ 

COM(1999) 232.  

<http://europa.eu/legislation_summaries/internal_market/single_market_services/financial_services_general_frame

work/l24210_en.htm> (25 February 2011). 
10

David Adams ‗Ucits IV- the next stage‘ International Custody & Fund Administration Newsletter (24 September 

2009), on the words of Jean-Michel Lower, Chief executive of industry and government relations at RBC Delia < 

http://www.icfamagazine.com/icfa/feature/1896809/ucits-iv-stage> (25
 
February 2011).  

11
 Open Ended Investment Company (OEIC). 

12
 Authorised unit trust (AUT). 
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adopted. UCITS III
13

 in 2001 enlarged the investment powers available to UCITS. However, 

UCITS III fell short in a number of areas and in particular the lack of a fully functioning MCP.  

Following this, the European Commission engaged in preparatory work and a public 

debate to determine which areas needed improvement, the outcome of which was a Green Paper 

on the Enhancement of the EU Framework for Investment Funds was published on the 14 July 

2005, followed by a White Paper announcing measures to amend the UCITS Directive in 2006 

and an Exposure Draft in 2007 highlighting areas were addition legislation was needed to 

remedy inefficiencies in the financial markets. A draft UCITS IV Directive was published in 

2008
14

 without the MCP as this section had been submitted to the Committee of European 

Securities Regulators (CESR)
15

 for advice conducive to providing high level investor protection 

and to deal with legal, regulatory and tax issues.  The Commission issued a recast Directive with 

the MCP legislation, which was approved on 13 January 2009 by the European Parliament. 

The rationale behind the MCP is to create economies of scale and reduce costs in the 

investment fund market. It will allow for the creation of centres of excellence while at the same 

time allowing companies the freedom to locate operations around Europe and through cross 

border business models in management and administration.
16

 This is in contrast to the current 

situation in which a management company has to spend time and money establishing branches in 

a Member State if they want to manage a fund in that country. Critics argue that the controversy 

over whether to include the MCP in the proposals shows how the evolution from UCITS III to 

UCITS IV is far from being achieved and that inefficiencies will continue.
17

 However, others 

believe that critics of the MCP are retrograde forces that would roll back the clock on the single 

market and prevent the development of a true European market for funds.
18

 Also, in light of the 

economic crisis that engulfed Europe, supporters argue that the proposals help strengthen 

supervision. Therefore, this will safeguard funds from further collapse and the cost saving 

incentive will help revive the funds industry after the crash. 

 

 

C PROVISIONS FOR A MANAGEMENT COMPANY PASSPORT 

 

 

In this section we will explain the provisions in the UCITS IV Directive, relating to the MCP. 

The main principles of the MCP will be outlined, along with a breakdown of its various features 

including, who can authorise a UCITS with a foreign management company and the supervisory 

duties of the member states‘ regulators. 

 

                                                           
13

Amending Council Directive 98/0242 [2001] 0J L41/20 and Council Directive 98/0243 [2001] OJ L41/35. 
14

 Proposed Council Directive (n 7). 
15

 The Committee of European Securities Regulators (CESR) was restructured into the European Securities and 

Markets Authority (ESMA). The changeover to ESMA took place in January 2011. 
16

 KPMG ‗UCITS IV- Your new strategic options‘ 

<http://www.kpmg.com/LU/en/IssuesAndInsights/Articlespublications/Documents/BrochureUcitsIV-

version%202.pdf > (19 January 2011). 
17

 O Sciales ‗Luxembourg - Investment Funds - From UCITS III to UCITS IV‘ 

<http://investments.lawyers.com/blogs/archives/381-Luxembourg-Investment-Funds-From-UCITS-III-to-UCITS-

IV.html> (19 January 2011). 
18

 D Waters ‗Current regulatory challenges: an update from the FSA‘ 

<http://www.fsa.gov.uk/pages/Library/Communication/Speeches/2008/0124_dw.shtml> (19 January 2011). 
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1 General Provisions 

 

 

A management company authorised by its home Member State will be allowed to provide the 

full range of collective portfolio management services
19

 to UCITS established either as 

investment companies or common funds in another Member State of the EU.
20

 Therefore, a 

Management Company has a choice when deciding to carry out operations in another Member 

State: it can either do so by setting up a branch in another Member State or providing services 

under the freedom to provide services
21

 without the establishment of a branch. The branch would 

not be subject to any authorisation requirement in the Member State or to any additional capital 

requirements. 

As a result, under this proposal a management company, once authorised in its home 

Member State,
22

 defined in the Directive as where the management company has it registered 

office, can set up and manage funds set up in its home Member State. It can also manage funds 

set up and managed in other EU Member States. For instance, a management company set up 

and authorised in Ireland by the Irish regulator can create and manage common funds set up and 

authorised in Germany. 

 

 

2 Authorisation Procedure by the UCITS Home Member State for the Foreign 

Management Company 

 

 

The UCITS IV Directive defines a UCITS home Member State as the Member State in which the 

UCITS is authorised.
23

 It is the regulator in this Member State who approves the choice of 

Management Company. In order to gain this approval the Management Company must submit to 

the regulator a number of documents outlined in the Directive
24

 including, an attestation by the 

Management Company‘s regulator proving authorisation status, a description of the 

arrangements to deal with investor complaints and a written agreement with the depositary.
25

 The 

UCITS home Member State regulator may request additional information from the Management 

Company regulator on the documentation submitted and on the authorisation to manage a 

specific type of UCITS. The regulator has two months from the date of receipt of complete file to 

decide on the authorisation of the UCITS that will be managed by a foreign Management 

Company. 

                                                           
19

 The phrase ‗collective portfolio management services‘ refers to activities that comprise of the distribution in all 

EU Member States of the units/shares of UCITS managed by a Management Company; including all associated 

functions and tasks and the provision of investment management, administration and/or other marketing services to 

other Management Companies.  
20

 Directive 2009/65/EC (n 1) art 5(3). 
21

 The freedom of establishment, set out in Article 43 of the EC Treaty and the freedom to provide cross border 

services, set out in Article 49, are two of the ―fundamental freedoms‖ which are central to the effective functioning 

of the EU Internal Market. 
22

 Directive 2009/65/EC (n 1) art 2(1)(c). 
23

 ibid art 2(1)(e). 
24

 ibid arts 17(3) – 18(2). 
25

 ibid art 2(1)(a).  
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Subsequently, the UCITS home Member State may refuse to approve of application of 

the Management Company only in specific circumstances set forth in the Directive
26

 and after 

requests for clarification and information from and consultation with the Management 

Company‘s home Member State. Before the Management Company tries to secure this 

authorisation it must first inform its regulator of its intensions to apply for UCITS authorisation 

and the program of activities it envisages it will undertake. The home Member Sate Authority 

will then forward this information to the UCITS home regulator. 

 

 

3   Delegation of Activities by the Management Company 

 

 

The home Member State of a management company may permit them to delegate to third parties 

one or more functions such as fund administration. Certain conditions as outlined in the 2009 

Directive must be met and the management company regulator must inform the UCITS regulator 

of this permission in order for this to happen. It may be noted that there is no harmonised 

delegation arrangements imposed therefore, the UCITS home Member State rules do not apply in 

this regard, only the rules of the management company home Member State.
27

 

 

 

4   Supervisory Competencies of the Management Company Home Member State
28

 

 

 

The Management Company‘s home Member State regulator authorises and supervises the 

Management Company‘s compliance with the rules of it home Member State in relation to the 

organisation of a Management Company. This includes supervision of rules relating to 

delegation arrangements, risk management procedures, conflicts of interest and codes of 

conduct; and arrangements and organisation to comply with set-up and functioning of all UCITS 

and reporting requirements. The home Member State will duly inform the UCITS regulator of 

any change in the scope of the authorisation given to the Management Company. 

 

 

5   Supervisory competencies of the UCITS Home Member State
29

 

 

 

The Management Company will be subject to the UCITS home Member State rules and 

supervision, which relate to the constitution and functioning of the UCITS. In an effort to 

distinguish between the scope of the Management Company home Member State rules and those 

of the UCITS home Member State, the proposal specifically lists the rules which cover the 

                                                           
26

 ibid arts 5(4) and 20(3), for instance, may refuse to approve an application in the case where the Management 

Company is not authorised by its home Member State to manage a certain type of UCITS. 
27

 ibid art 13. 
28

 ibid arts 18 and 19. 
29

 ibid arts 19(3) – 19(4). 
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constitution and functioning of the UCITS.
30

 These rules relate to, inter alia, the set-up and 

authorisation of UCITS, issue and redemption of shares, restrictions on borrowing and lending; 

and the valuation of assets and accounting of the UCITS. 

In order to monitor the compliance with these rules, the UCITS home Member States 

may require the Management Company to provide the necessary information. If a UCITS rule is 

broken the UCITS regulator will be permitted to take any preventative measure against the 

Management Company. The proposals allow for increased communication between regulators if 

authorisation of the Management Company is withdrawn.  

 

 

6   The Depositary’s Obligations Regarding UCITS that are Managed by a Foreign 

Management Company
31

 
 

 

In the case of cross border management services, the depositary must put in place mechanisms to 

provide, on request of the UCITS regulator, all the information that it has obtained while 

discharging its duties as a depositary. This information is necessary in order for the UCITS home 

Member State to supervise the UCITS. In addition, the depositary of the UCITS must sign a 

written agreement with the Management Company regulating the flow of information required 

for the depositary to carry out its supervisory duties.  

 

 

7   Implementation Measures Necessary for the Adoption of the Directive by the 

Commission 

 

 

In a number of areas, the Proposal provides that the Commission may adopt implementing 

measure to amend non-essential elements of the Directive. These measures include structuring 

and organisational requirements to minimise conflicts of interest
32

, code of conduct criteria,
33

 

particulars to be included in the standard agreements used by the Management Company
34

 and 

measures regarding the risk management process. The Commission has started preparing these 

implementation measures with the assistance of CSER and intends for the full body of 

implementation measures to be ready for adoption by Member States before the 1 July 2011. 

This is the final date in which the Directive will need to be transposed into the national law of 

each of the Member States. 

 

 

 

 

 

                                                           
30

Luxembourg Fund Review ‗Update on UCITS – The Management Company Passport‘ 

<http://www.ehp.lu/uploads/media/LFR_3_Update_on_the_UCITS_-_The_management_company_passport.pdf> 

(20 January 2011). 
31

 Directive 2009/65/EC (n 1) arts 23(4) – 23(5). 
32

 ibid arts 12(3) - 14(2). 
33

 ibid arts 14(2). 
34

 ibid arts 33(6). 
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D THE IMPACT OF THE MANAGEMENT COMPANY PASSPORT 

 

 

In this section we will discuss the prospects of the MCP provisions in the UCITS IV Directive. 

We will examine whether it will lead to increased competition and efficiency in the investment 

funds market. Finally, we will consider whether the MCP will bring a single pan-European 

market for investment funds a step closer.  

 

 

1 Increase in Competition 

 

 

The positive elements of the MCP have been clearly acknowledged by a number of industry 

players and experts. They agree that without the implementation of a well functioning MCP in 

this Directive, competition on a pan-European basis would be clearly restrained and efficiency 

and flexibility gains to be expected by the industry would be limited.
35

 Industry support was 

highlighted by the findings of a recent survey
36

 showing how some of Europe‘s largest asset 

managers plan to capitalise on UCITS IV and identifies how these reforms will contribute to 

wider changes across the European Investment fund landscape. The main findings were that a) 

the vast majority of UCITS managers are taking a proactive approach to UCITS IV, b) the 

number of Management Companies will increase; c) a new wave of fund mergers lies ahead and 

d) immediate cost savings are expected. This final point is seen as especially pertinent in a time 

when the funds industry is in turmoil as it is now grappling with the effects of the economic 

crisis. Experts believe the MCP will help fund managers to rationalise fund arrangements which 

should lead to cost savings, and the passport should reduce the need for mind and body in each 

domicile.
37

  

 

 

2 Strengthened Supervision 

 

 

Strengthened asset management supervision is a key concept in the Directive‘s provisions and 

has increased significance at a time when the economy has suffered due to poor regulation. The 

importance of tightened supervision was emphasised by Commissioner Charlie McCreevy in 

speech at an industry forum:  

 

[W]ith upwards of $60 trillion in assets under management in conventional and 

alternative funds world-wide and around £4 trillion in the UK alone, the 

importance of this sector to investors, the financial markets and the economy as a 

whole cannot be under-estimated. G20 leaders have all agreed that regulation 

                                                           
35

 M Lamandini ‗The Commission‘s UCITS IV Proposal: Is It Sufficient to Create a True Single Market Platform?‘ 

<http://works.bepress.com/marco_lamandini/14> (19 January 2011). 
36

RBC Dexia and KPMG ‗UCITS IV: Which business model for tomorrow?‘ 

<http://www.rbcdexia.com/MarketInsights/p_UCITS_IV.aspx> (19 January 2011). 
37

 Proposed Council Directive (n 7). 
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must be comprehensive: No significant financial market actor can be allowed to 

slip through the regulatory net.
38

 

In light of this, proponents of the MCP have suggested the solutions provided by CESR,
39

 

incorporated into the 2009 Directive will provide pragmatic solutions to the supervisory 

arrangements that will enable the passport to work well in practice. It enables European 

supervisors to co-operate on cross border activities in the true nature of the single market.
40

 At 

the same time proponents argue the proposals for an MCP will provide a high level of investor 

protection, which has always been the cornerstone of the UCITS regime. The MCP strengthens 

investor protection by improving transparency of the management structure and enabling more 

effective management by the centralisation of functions in the core of the asset management 

business. That is, instead of having a number of offices across Europe, a Management Company 

can centralise its functions in one office, while being able to manage funds in a number of 

Member States on a pan-European basis. 

 

 

3 Economies of Scale 

 

 

Furthermore, advocates of the MCP believe it will deliver real economies of scale, of which a 

moderate estimate is in the range of €500-800 each year.
41

 The Commission estimate that the 

new management opportunities provided by the MCP will allow UCITS to make up to €6 billion 

in savings. It creates economies of scale as the number of cross border funds a Management 

Company manages increases, the greater the savings it will receive. These savings could in turn 

be shared with investors in the form of lower investment costs.
42

 In addition, they argue that the 

MCP will improve competition by lowering the barriers of entry for small and medium sized 

firms to operate across Europe, as they do not need capital to establish offices and employ staff 

across Europe. In turn, improved competition will help to ensure that consumers benefit from the 

economies of scale. Moreover, it is expected that the MCP will fulfil the objectives of the EU 

Treaty, by bringing freedom to provide cross-border services, at last for the asset management 

industry. This principle of the passport was included in the UCITS III Directive but the wording 

did not in practice allow the passport to work effectively. 

Despite the positive reception the MCP has received as shown above, a number of 

dissenting views have been expressed. We will now outline the reasons why certain experts and 

organisations feel that the MCP is problematic and why it is not a step in the direction of a pan-

European single market. Primarily, we can gain an understanding of the negative aspects of the 

proposals by examining CESR‘s letter in response to Commissioner Charlie McCreevy on the 

                                                           
38

 Charlie McCreevy ‗Charlie McCreevy, European Commissioner for Internal Market and Services, Speaking at the 

PriceWaterhauseCoopers' European Asset Management Senior Executive Forum London (17 November 2009) 

<http://www.eulib.com/charlie-mccreevy%20internal-market-7853> (19 January 2011). 
39

 The Committee of European Securities Regulation ‗CESR‘s Advice to the European Commission on the UCITS 

Management Company Passport‘ <http://www.esma.europa.eu/popup2.php?id=5367> (20 January 2011). 
40

 < http://www.cesr-eu.org/data/document/081014_MCP_CESR_BVI_com_fin.pdf> (20 January 2011). 
41

 The Investment Management Association ‗CESR Draft advice on Management Company passport‘ 

<http://www.cesr-eu.org/data/document/CESR_draft_advice_ManCo_passport_IMA_Response.pdf> (24 February 

2011). 
42

 European Commission UCITS, Improved EU framework Proposed for Investment Funds (No 51, 2008) 

<http://ec.europa.eu/internal_market/smn/smn51/docs/ucits_en.pdf> (20 January 2011) (Commission Paper). 
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UCITS MCP.
43

 This letter outlines that the large majority of CESR members support the plan for 

a MCP however, a number of members (Ireland, Luxembourg, Poland, Slovakia and Slovenia) 

dissented and it is from these dissenting opinions we can glean the negative aspects of the 

proposals. 

 

 

4 Ineffective Supervisory Framework 

 

 

The main issue that the dissenting members expressed most concern about was the issue of the 

supervision of UCITS. They felt the proposals would not put in place a sound supervisory 

framework that would allow the UCITS regulator to perform its duties effectively and as a result 

of this investor protection may suffer.
44

 Moreover, they believe that the split in supervisory 

duties and responsibilities between the Management Company Home Member State and the 

UCITS home Member State, does not provide realistic measures to ensure that the UCITS 

regulator will be able to effectively supervise the foreign Management Company with respect to 

the matters which fall within its remit. They fear that this may affect the principle that the rules 

governing the constitution and functioning of UCITS should be the same irrespective of whether 

it is managed from the home Member State or by a foreign Management Company. 

A further concern expressed by some of the members of CESR was that the MCP might 

result in the creation of ‗letter box entities‘, where a Management Company has no physical 

presence in another country other than a mailing address. Letterbox related concerns are 

important among regulators as effective supervision could be jeopardized if the fund is just a 

virtual/legal construction emptied of any substance and devoid of any activity. This would leave 

supervisors in a situation where they have difficulty in discharging their responsibilities. This 

situation could reduce effective oversight of part of the fund value chain.
45

 In order to combat 

this problem the dissenting members feel more substance is necessary to ensure the legal 

existence of UCITS. 

Along with the concern expressed by dissenting members, the letter addressed some of 

the members in support who raised concern about a number of issues. Belgium echoed the 

concern in the paragraph above, stating that the complexity of the new framework, inherent in 

cross-border activities provides various regulators with different responsibilities. The risk of this 

is to hamper prompt and effective supervision in the circumstances of a crisis. In addition, the 

Czech Republic expressed a specific reservation in relation to the general functioning of the 

passport framework, arguing it would be too complicated to operate in practice and that it would 

raise costs. 

 

 

5 Policy Obstacles  

 

                                                           
43

 The Committee of European Securities Regulators ‗Re: CESR‘s advice on the UCITS Management Company 

Passport‘<http://www.esma.europa.eu/popup2.php?id=5368> (20 January 2011). 
44

 Commission Paper (n 42) 1, 1. 
45

 European Commission ‗Initial orientations for discussion on possible adjustments to the UCITS Directive‘ < 
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Furthermore, industry experts warn that the growth of the EU fund industry should not obscure 

that fact that the market is far from being a single market. In order for the successful marketing 

of funds using the MCP, two kinds of obstacles have to be overcome.
46

 These obstacles are 

‗policy induced‘ and ‗natural‘ obstacles. Policy induced hurdles to cross border sales of funds 

include, for instance tax discrimination of foreign funds, and can be directly dismantled by 

appropriate adjustments of EU and national legislation. Natural obstacles resulting from 

consumer preferences or the inherent characteristics of the market are not under the control of 

policy makers. However, this does not mean that ‗natural‘ means they are unalterable but instead 

it may be the case that market trends or changes in consumer behaviour tend to overcome 

existing ‗natural‘ obstacles.
47

 We will now discuss which policy induced and natural obstacles 

the MCP faces, which may prevent it from creating a unified market for investment funds. 

 

 

6 Natural Obstacles 

 

 

Natural obstacles to cross border sale of funds in Europe envisaged under the MCP could result 

from first a) consumer preferences and b) existing distribution channels. Consumer preferences 

may inhibit investors embracing the MCP in two ways. Firstly consumers have a preference for 

investment funds from domestic companies usually in well-established centres of excellence, the 

two main centres in excellence being Dublin and Luxembourg. In the same way, due to the 

existence of these consumer preferences, management companies are encouraged to set up in 

these places to attract consumers. Therefore, if those trends continue management companies 

will not embrace the MCP and instead revert back to the status quo. Experts argue that the 

scalability from the marketplace and technical infrastructure found in centres such as Dublin and 

Luxembourg are hard to replicate.
48

 These centres cannot be packed up and passported away as 

the whole infrastructure takes years to build up thus a change in the status quo may not happen 

quickly. An additional attraction of these centres for consumers is that this expertise base brings 

with it greater consumer confidence and in turn attracts consumers, as their investment may be 

exposed to less risk in the hands of experienced management companies. 

A major obstacle to the establishment of a truly pan-European competitive market for 

UCITS funds through the MCP remains outside the scope of the Directive and is represented by 

existing distribution channels.
49

 The distribution obstacle is ‗natural‘ in the sense that legislators 

do not have direct instruments to overcome it. Based on market forces alone, an open 

architecture for their distribution is still lagging behind. A major part of funds are sold over the 

bank counter. Banks often advise their customers with a bias towards fund products in their own 

group rather than towards the best performing funds. Thus, experts believe community action is 

needed to push investment firms and banks towards an open architecture for UCITS distribution. 

This could be achieved through the creation of rules to correct such market failure and restore a 
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truly competitive European market where product selection is based merely on the criterion of 

fund performance in the best interest of retail investors.
50

 

 

 

7 Taxation Issues 

 

 

The new Directive extensively discusses the regulatory issues, investment products and the legal 

aspects involved in UCITS, however due to taxation aspects not being included within the scope 

of the Directive, it can be anticipated that taxation issues could create obstacles to the 

effectiveness for the MCP. It is anticipated the MCP will be hindered by a) discrimination 

caused by Members States treating non-resident UCITS differently from resident UCITS and b) 

the diversity in Member States‘ national tax legislation.
51

 

The Directive proposes to regard the home Member State of the UCITS as the Member 

State in which its Management Company has applied for authorisation and in which the 

depositary is established.  The concept of residency could be easily challenged by tax authorities 

across the Member States who generally consider the place of effective management and the 

place of the registered office of the entity as critical in determining its tax residency. The 

taxation of dividends, interest capital gains and other portfolio income derived from UCITS in 

EU Member States differs substantially for resident and non-resident UCITS. In many cases 

income derived by way of a non-resident UCITS are in many cases subject to more taxation. For 

example in Luxembourg, a fund is recognised as a Luxembourg fund if the registered office of 

its Management Company is located in Luxembourg. This means that currently, if a fund in 

Luxembourg is managed by a foreign Management Company, it automatically loses its status as 

a Luxembourg domiciled fund. In absence of a branch of the Management Company being in 

Luxembourg, the fund will lose its tax exemption from income tax.
52

 In the absence of the 

Directive requiring the various tax authorities to adopt the definition of the UCITS home 

Member State as proposed, Management Companies will not be encouraged to embrace the MCP 

if the monetary gains they make by not opening a branch in another Member State are nullified 

by the taxation imposed on these funds. 

The success of the MCP may be hindered by disparities between the Member States‘ 

national tax legislation. The taxation of dividends, interest, capital gains and other portfolio 

income derived by ways of UCITS differs substantially between the Member States. Take for 

instance Italy, whose domestic funds are required to pay taxes on behalf of their investors, based 

on capital gains accrued over the year, regardless of whether they are realised or not. Elsewhere 

in Europe, taxes are paid on capital gains only when funds are sold. As a result of this anomaly, 

Italian mutual funds look less competitive and less flexible than foreign funds from other 

Member States that are not subject to the same treatment. Fabio Galli, director general of Italian 

fund association Assogestioni, believes a revision of the tax regime for domestic funds in Italy is 

‗urgently‘ needed if the UCITS Directive is to be a success: ‗So long as taxation rules remain 
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different to those of Luxembourg-based funds, UCITS IV will be a dead Directive for the Italian 

industry.‘
53

 As a result the competition playing field for UCITS funds is not the same. As a result 

a Management Companies will not be encouraged use the MCP to passport services and establish 

new funds to other Member States. Instead, status quo remains that the Management Company 

will chose the Member States whose taxation system is more attractive. 

 

 

E CONCLUSION 

 

 

In conclusion, the positive outcomes of the MCP are apparent, in the form of financial savings, 

increased investor protection and the creation of real economies of scale as a Management 

Company can now centralise its functions in one Member State. As a result of this the barriers to 

cross border trade will be lowered allowing small to medium sized companies to enter the market 

and improve competition. With the barriers lowered to cross border trade and the existence of 

incentives such as monetary savings, it may be argued that the MCP helps foster a single 

European Market for investment funds. 

However, it may be more justified to conclude that the disadvantages outlined in the 

article outweigh these advantages. Instead of increasing competition and delivering real 

economies of scale, the MCP may not be able to overcome the market status quo and therefore, 

will not overcome obstacles such as consumer preferences and existing distribution channels. 

These obstacles cannot be conquered overnight by a piece of legislation and the pattern of the 

market can only be changed by the market alone.  

Probably the largest hurdle the MCP will face is the taxation regime across the Member 

States, as the financial savings envisaged by the MCP can be easily outweighed by Member 

States‘ taxes on the profits of foreign UCITS. It has been suggested that for the MCP to function 

effectively a new UCITS Directive or a Directive on the taxation of UCITS will need to be 

drawn up.
54

  At the end of the day, the objective of the asset management industry is to make the 

highest profit margins for investors, if the MCP cannot provide this due to taxation problems, the 

consequence is the industry will not embrace it and the much desired single European market for 

investment funds will not be achieved. 
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TO FOLLOW AN ASIAN TIGER OR AN AMERICAN EAGLE – 

COMPARATIVE ANALYSIS OF TRADE UNION RECOGNITION IN 

IRELAND, SINGAPORE AND THE UNITED STATES OF AMERICA 
 

Robert Kearns* 

 

 

A INTRODUCTION 

 

 

This essay aims to explore the differences between Ireland, Singapore and the United States of 

America, regarding their policy on union recognition. It is hoped that the major characteristics of 

each system are suitably demonstrated and the three jurisdictions are analysed individually and 

collectively. Finally, a conclusion will be made regarding Ireland‘s system and possible reform. 

 

 

B RECOGNITION OF TRADE UNIONS IN IRELAND 

 

 

One of the earliest judgments considering trade union recognition was that of Walsh J in EI 

Company v Kennedy
1
 where the learned judge stated ‗[i]n law an employer is not obliged to meet 

anybody as the representative of his worker.‘
2
 Similarly, in Abbott & Whelan v ITGWU & 

Southern Health Board,
3
 McWilliam J stated ‗[t]here is no duty placed on any employer to 

negotiate with any particular citizen or body of citizens.‘
4
  

This principle was further demonstrated in Dublin Colleges ASA v City of Dublin VEC,
5
 

where the court again rejected the plaintiff‘s claim of union recognition,
6
 while in Association of 

General Medical Practitioners v Minister for Health,
7
 O‘Hanlon J held that there was no 

obligation either at common law or on a constitutional level, for an employer to consult with any 

organisation representing his employees. O‘Hanlon J went on to state that the employer is ‗free 

to give a right of audience to one representative body and refuse it to another, if he chooses to do 

so.‘
8
 

The case of Becton Dickinson v Lee
9
 is also instructive. In the High Court, McLoughlin J 

noted that a ‗recognition dispute‘ could not be classified as a trade dispute and that this was 
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especially so when the recognition claimed was a fundamental breach of contract.
10

 On appeal, 

the majority of the Supreme Court held that as the workers had designated their union to be their 

spokesman, they were engaged in a decision connected to their employment, and therefore if a 

dispute on this issue arose, it was a trade dispute.
11

 

With the enactment of the Industrial Relations Act 1990 (1990 Act), trade disputes on 

issues connected with employment terms and conditions were now deemed protected industrial 

action. Unsurprisingly, this was not an ideal situation, as the ultimate weapon available to a 

union seeking recognition, was a strike protected by the 1990 Act. 

A compromise was reached with the enactment of the Industrial Relations (Amendment) 

Act 2001 and the Industrial Relations (Miscellaneous Provisions) Act 2004 (2001 and 2004 

Acts).
12

 Under the 2001 Act, as amended by the 2004 Act, it is now possible for a union to 

request the Labour Court to investigate a trade dispute
13

 and to make a determination in instances 

where the employer refuses to engage in collective bargaining.
14

 It must be noticed that when 

investigating the dispute, the court must ‗have regard to the entirety of labour relations practices 

in the employment concerned.‘
15

 In addition, as originally enacted, the Court‘s determination 

could last up to one year
16

 but while the 2004 Act repeals this provision, it does not provide for a 

replacement.
17

 It is submitted that this apparent oversight may cause confusion in this area. 

Finally, under the statutory mechanism, should the employer fail to comply with the 

determination, the union is entitled to seek enforcement in the Circuit Court.
18

  

In one of the earliest cases concerning the new statutory scheme, Ashford Castle v 

SIPTU, Clarke J held that the main purpose of the scheme under the 2001 and 2004 Acts was to,  

‗confer upon employees who did not have the benefit of collective bargaining, a means of 

attempting to achieve terms and conditions comparable to those who had the benefit of collective 

bargaining.‘
19

  

However, it was in the Ryanair series of cases that the scheme was fully tested. This 

dispute has, as its genesis, the unhappiness of Ryanair pilots regarding re-training. While Ryanair 

does not recognise nor include unions in the management of its business, the IMPACT union, 

representing the pilots, claimed that a trade dispute existed, and applied in the Labour Court for a 

determination on the matter.  
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The case of IMPACT v Ryanair
20

 marks one of the starting points for the litigation. Here, 

Ryanair attempted to prevent IMPACT from presenting its case to the Labour Court. Ryanair 

argued that the established jurisprudence demonstrates that Article 40.6.1 (iii) of the Constitution 

does not oblige an employer to negotiate with a union.  Laffoy J held that the plaintiff union did 

have locus standi and that they were not misusing or abusing process before either the Labour 

Court or the High Court. It should also be noted that Laffoy J considered in great detail the 

European Court of Human Rights (ECtHR) decision of Wilson v United Kingdom
21

 where 

although the ECtHR stated explicitly that freedom of association
22

 does not give rise to 

mandatory recognition of trade unions by employers,
23

 it also held that there had been a 

violation, as financial consequences resulted from the first applicant‘s refusal to agree to the new 

terms and conditions which he felt undermined his right to union representation.
24

 The fact that 

IMPACT successfully highlighted the similarities between Wilson and the Ryanair pilots was 

relevant in her decision. 

Some time later, in Ryanair v The Labour Court,
25

 Ryanair disputed the determination 

made by the Labour Court, arguing that they did in fact engage in collective bargaining 

negotiations and that its ‗Pilots Employee Representative Committee‘ was an acceptable internal 

negotiation mechanism. In the Supreme Court, Geoghegan J held 

  

If there is a machinery in Ryanair whereby the pilots may have their own 

independent  representatives who sit around the table with representatives of 

Ryanair with a view to reaching agreement if possible, that would seem to be 

‗collective bargaining‘ within an ordinary dictionary meaning …
26

. 

 

Fennelly J also noted that the decision of the Labour Court ‗would implicitly oblige the company 

to negotiate with a trade union.‘
27

 

Overall, the Supreme Court ruled that as Ryanair facilitated a normally used
28

 internal 

dispute procedure,
29

 it was therefore outside the remit of the scheme as laid down in the 2001 

and 2004 Acts. This decision was unwelcome to many unions as it laid out a path for employers 

to avoid both primary union recognition in the workplace and indirect union recognition.
30

 It is 

submitted that this holding obliterates the possibility of the scheme being a feasible dispute 

resolution mechanism and forum allowing indirect union recognition and therefore, will divert 
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unions back to the Industrial Relations Act 1990, and its protected recognition strikes. 

The issue of trade union recognition in Ireland may be also affected by International and 

European jurisprudence. Ireland ratified both the International Labour Organisation (ILO) 

Convention No 87 (Freedom of Association and Protection of the Right to Organise) and 

Convention No 98 (Right to Organise and Collective Bargain) in 1955. However, it is in the 

sphere of European law that a bigger impact occurs. 

Aside from the European Convention on Human Rights (ECHR), considered above in 

IMPACT v Ryanair, European Union law may potentially allow for mandatory recognition. 

Although Article 137(5) EC Treaty expressly excludes freedom of association from the 

Community's competence, the Community does recognise freedom of association as defined in 

both ILO Conventions and the ECHR.
31

 These factors along with both the EC Charter of 

Fundamental Rights
32

 and the activist nature of the ECJ did worry many employers, but for the 

present mandatory recognition will not be forced on Ireland through European Law.
33

 

Overall, employers are currently not obliged to recognise trade unions in Ireland and 

despite the enactment of the 2001 and 2004 Acts, Purdy concludes ‗for the employer who is 

prepared to reject recognition under any circumstances their cause has not really advanced.‘
34

 In 

addition, despite the Ryanair holding, which many union supporters viewed as a regression in the 

field of union recognition, IBEC defended the decision, saying it merely imposed, ‗fairer 

standards‘ on the Labour Court when interpreting and implementing the 2001 and 2004 Acts.
35

 

With the situation in Ireland now balanced between unions desperately seeking 

recognition while employers strive to keep their workplaces union-free, and both using the 

current economic crisis as justification for their aims, it is now apt to look to foreign jurisdictions 

in an effort to learn from, and if necessary adopt, policies and attitudes on this contentious issue. 

 

 

C RECOGNITION OF TRADE UNIONS IN SINGAPORE 

 

 

Trade unions began to appear in Singapore from the beginning of the early 20th Century and 

over time, became controlled by Communist groups. These agitators were forcibly removed in 

1948, and the colonial government created the Singapore Trade Union Congress (STUC). After 

independence in 1963,
36

 communist leaders infiltrated the STUC, leading to its dissolution. Non-

communists founded the National Trades Union Congress (NTUC) and it exists today as the 

national centre for democratic, non-communist trade union movement.
37

 

It should be noted that the relationship between the Peoples Action Party (PAP) (the 

governing party of Singapore since independence) and the NTUC is described by both as 
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‗symbiotic‘.
38

 In addition, there is a great degree of overlap in the higher leadership ranks of both 

organisations.
39

 

However, Singapore has legislated for mandatory recognition of trade unions and has one 

of the lowest occurrences of strikes in the world. Indeed, from a high of 275 strikes in 1953, 

Singapore has been strike-free since 1978.
40

 While many would argue the above statistic, along 

with the closeness of the NTUC and PAP, is indicative of a state that does not tolerate any civil 

disobedience,
41

 it is submitted that upon closer examination, it is apparent that Singapore places 

a greater premium on employer-employee dialogue than in Europe or America and views such 

dialogue as a necessary ingredient in an economic policy focused on stability. Surin notes that 

the PAP realised ―that coordination between government, management and labour was crucial 

to…overall economic success on a regional and international basis.‖
42

 Indeed, the Industrial 

Arbitration Court (IAC) certified 399 collective agreements, covering nearly 40,000 employees, 

in 2006
43

 and it may be noted further that while Singapore ratified ILO Convention No 98 in 

1965,
44

 its failure to ratify ILO Convention No 87 is offset by its domestic legislation that 

provides for the formation of unions.  

The main pieces of legislation
45

 are the Trade Unions Act and the Industrial Relations 

Act. The Trade Unions Act provides that it is mandatory for unions to register.
46

 Although, 

Katayanagi suggests that the registration system has been used to enforce political authority,
47

 it 

is submitted that the power of the Registrar to refuse registration has not been exercised in over 

15 years.
48

 Only a union that has been ―given recognition by an employer in the prescribed 

manner‖
49

 may engage in collective bargaining.
50

 The procedure through which a union may win 

recognition from an employer is prescribed in the Industrial Relations Act, Industrial Relations 

(Recognition of a Trade Union of Employees) Regulations 1966.
51

 Under the Regulations, 

recognition may be attained in the manner prescribed by section 3: 

 

3(1) A trade union of employees may serve on an employer a claim for  

recognition in Form A set out in the Schedule.  

(2) An employer upon whom a claim for recognition has been served shall, within 

                                                           
38

 Trade Unions of the World (5th ed John Harper Publishing 2001) 288. 
39

 Surin (n 37) 127; Trade Unions of the World (n 38) 288. 
40

 Apart from a miniscule two day stoppage in 1986. Ministry of Manpower 

<http://www.mom.gov.sg/Documents/newsroom/annual-reports/2001/annualreport_humancapital2001.pdf> (7 

March 2011).   
41

 Surin (n 37) 102 notes under Singapore Trade Unions Act, although a majority of union members may vote in 

favour of a strike, only the government may permit strikes. 
42

 Surin (n 37) 117. 
43

 IAC Annual Report 2006 [13]. For examples of union recognition within a registered collective agreement, see 

Clause 8 of IAC Collective Agreement No 116/2008 ‗Singapore Petroleum Company Limited and United Workers 

of Petroleum Industry‘ [2008] SGIAC 126 and also Clause 3 IAC Collective Agreement No 120/2008 ‗ADM Cocoa 

Pte Ltd and Food, Drinks And Allied Workers' Union‘ [2008] SGIAC 130. 
44

 Trade Unions of the World (n 38) 287. 
45

  <http://agcvldb4.agc.gov.sg/non_version/html/homepage.html> (23 February 2011). 
46

 Trade Unions Act s 8. 
47

 Katayanagi ‗Development of Freedom of Association and Trade Unions in Asia‘ (1996) 12 International Journal 

of Comparative Labour Law and Industrial Relations 235, 241. 
48

 Trade Unions Act s 14; Trade Unions of the World (n 38) 287. 
49

 Industrial Relations Act s 17(1). 
50

 ibid s 18. 
51

 Adopted pursuant to Industrial Relations Act s 87. 



[2011] COLR 

 

61 

 

7 working days after the service of the claim, either give recognition to the trade 

union or, if he disputes the claim, notify the Commissioner [for Labour] in writing 

his grounds for not giving recognition.  

(3) Upon receipt of a notification from an employer under paragraph (2), the 

Commissioner may in his discretion by notice in writing inform the employer that 

a secret ballot shall be taken in accordance with such directions as the 

Commissioner may give.  

(4) A copy of a notice, served on the employer under paragraph (3), shall be sent 

to the trade union or, if there is more than one trade union of employees, the trade 

unions of employees concerned. 

 

The Commissioner will communicate the results of the secret ballot to both the union and 

employer
52

 and should the results of the secret ballot show that the majority
53

 of the employees 

are members of a particular trade union; the employer must give recognition to that trade union 

within three working days of the date of the receipt of the results.
54

  

If recognition is still withheld, the dispute can go to the IAC, which will normally enforce 

recognition on the basis of the vote.
55

 It should be noted that if an employer objects to a union 

representing certain employees or a class of employees, they may apply to the IAC for a 

determination.
56

  While IAC awards and determinations are binding on the parties and cannot be 

challenged in a court of law,
57

 Davidson notes that the IAC encourages negotiation rather than 

choosing to impose its decision.
58

 Despite mandatory union recognition and a focus on collective 

bargaining, there are some issues considered outside the remit of the ‗matters‘ that may be agreed 

collectively. These matters mainly concern the employer‘s policy of promotion,
59

 but Davidson 

suggests that the prohibition on negotiation on these issues may act as an obstacle to achieving 

the long-term goals of both unions and management.
60

 

Overall, one can see how union recognition and collective bargaining are the main 

elements of Singaporean industrial relations. Government policy of avoiding strikes at all costs 

may be seen in the fact that the Ministry of Manpower involves itself in resolving disputes,
61

 

including the training of an army of mediators.
62

 The sheer single-mindedness of the 

government‘s determination to create and maintain economic growth may be seen in the 1985-6 

recession. Singapore managed the recession by, inter alia, re-valuing the Sing Dollar and 

reducing wages. Although Singaporeans were accustomed to wage increases of 8-10% per 

annum since 1972, the wage freeze together with reduction in employers contribution to the 
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national workers savings scheme amounted to a 20% pay cut across the board. However, there 

was no social unrest, as the NTUC supported these moves. As a result, GDP grew by 1.2% in 

1986 and by 6% in 1987, resulting in recovery.
63

 

While Singapore is a good example of tripartism and round-table dialogue, there is still a 

lack of the civil liberties necessary to have an independent labour movement. As has been 

outlined above, there is much overlap between both the PAP and NTUC. Indeed, Verma proposes 

that due to this closeness, the leaders of the NTUC have been able to recognise the economic 

limits within Singapore,
64

 and have refrained from adopting the policy of increasing wages at the 

expense of employment.
65

 Surin equally notes that Singapore has achieved phenomenal 

economic success at the expense of a truly free labour movement.
66

 

The focus of Singapore‘s labour relations system is undoubtedly to minimise disruption 

to business, thereby attracting foreign investment with the net result of increasing employment. 

Although one could assume that union exclusion, rather than inclusion, would be a major 

strategy in enticing foreign investment, in the Singaporean system, one can see both recognition 

and more importantly, co-operation. It is now prudent to examine a jurisdiction which has 

legislated for the former but which has failed in nurturing the latter. 

 

 

D RECOGNITION OF TRADE UNIONS IN THE USA 

 

 

The United States of America has legislated for mandatory recognition of trade unions for over 

70 years. This may come as a surprise considering America‘s global image as one of the 

homesteads of capitalism, a philosophy that regards organised labour as the very antithesis to 

economic growth and efficiency in business. 

The National Labour Relations Act, also known as the Wagner Act, was passed in 1935.
67

 

This Act gives employees the right to organise and to bargain collectively and also proscribes a 

list of unfair labour practices by employers, including discrimination against employees due to 

their union activity. Indeed, President Roosevelt declared that the Act‘s purpose was to create a 

better relationship between labour and management.
68

 Under the Wagner Act, the National 

Labour Relations Board (NLRB) was established to determine allegations of unfair labour 

practices and to conduct elections in which employees may select representatives for bargaining 

purposes. Therefore, in the aftermath of World War II, America found itself with both the 

supervisory body and necessary legislation to facilitate mandatory union recognition. 

The constitutionality of the 1935 Act was decided by the Supreme Court in NLRB v Jones 

& Laughlin Steel Group.
69

 Here, the NLRB found that the defendant steel company had used 

unfair labour practices in discharging union organisers. The defendant contested the Act‘s, and 

by proxy the NLRB‘s, constitutionality. In holding the Act constitutional, the Supreme Court 
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noted that the steel plant strike would affect production all over the country, and therefore the 

1935 Act had a constitutionally sound basis under the interstate commerce clause of the 

American Constitution.
70

 The Court also held that the employer is under no obligation to enter 

into a contract with a union; all that is necessary is to bargain with a union. Hogler sums up this 

decision as the court rejecting ‗any suggestion that the State (Federal Government) could redress 

imbalances of power between union and employer.‘
71

 

Curtailment of pro-union measures came with the Labour Management Relations Act 

1947 also known as the Taft-Hartley Act. This Act, inter alia, establishes unfair labour practices 

on behalf of unions and also authorises employers to campaign against union representation. 

Finally, the Act inserts section 8(d) into the Wagner Act, which imposes a mutual obligation on 

employers and unions ‗to meet at reasonable times and confer in good faith‘ with respect to terms 

and conditions.
72

 

Today, the main sections of both the Wagner and Taft-Hartley Acts are found in 29 USC 

s151-169 (1997). The procedure for recognition is laid out thus:
73

 

 

The union must gauge to what extent the employees wished to be represented. 

The union asks the employer for recognition. This is almost always rejected.
74

 

The union then files a petition with the NLRB.
75

 If the union has, at this 

preliminary stage, managed to gather support from 30% of the workforce,
76

 the 

NLRB will hold an election to decisively decide the matter. 

A ‗fair and free‘ election is held.
77

 

If a majority of workers vote accordingly, the union is awarded exclusive 

negotiation rights on behalf of the workforce,
78

 and the employer is now obliged 

under law to recognise and bargain with the union. Failure to do so is defined as 

an ‗unfair labour practice‘.
79

  

The position of the union may not be challenged for at least a year,
80

 either by the 

employer or another union seeking to represent the employees. 

At the end of the certification year or at the end of a concluded collective 
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agreement, the presumption that the union enjoys majority support is rebuttable.
81

 

 

The employer may petition the NLRB to hold an election to decide the issue of union recognition 

if, for example, one or more unions are demanding recognition.
82

 Also, in NLRB v Curtin 

Matheson Scientific Inc,
83

 the Supreme Court held that an employer may withdraw recognition 

once they prove either a) the union no longer enjoys majority status in fact, or b) withdrawal of 

recognition is predicated on a reasonable grounded doubt which was asserted in good faith, 

based on objective considerations. 

It should be noted that despite the seemingly straightforward procedure outlined above, it 

is still a major endeavour to win recognition.
84

 Aside from interminable delays,
85

 Gould notes 

that employers use legal tactics to extend the process as long as possible in an attempt to make 

employees lose interest in unionisation.
86

 In addition, some employers in America still loathe 

acceptance of the concept of mandatory union recognition,
87

 resulting in an entire ‗union-

busting‘ industry including consultants, private detectives and security firms.
88

 

The impact and benefit of the Wagner Act has been viewed as mixed. While Kaufman 

does claim that the Act was ―probably the single greatest impetus to union growth,‖
89

 Hogler 

says that although the Act did spark an increase in union membership, resulting in wage and 

benefits gains for workers, these have been since eroded.
90

 

In the final analysis, the relationship between unions and employers in the US is still seen 

as a battle rather than a mutually beneficial relationship. The United States is lagging behind 

internationally, having not ratified either ILO Conventions No 87 or No 98, and an International 

Confederation of Free Trade Unions (ICFTU) survey in 1999 accused the US of ‗massive, 

ongoing and appalling labour rights violations.‘
91

 It is submitted that American employers, like 

their Irish counterparts, still view the organised labour movement with suspicion and are 

convinced that the presence of a union in the workplace will not be conducive to either 

profitability or growth. The decline of the US auto industry, with its historically strong unions 

and consequential excessive costs (in comparison to its Asian competitors), is viewed by many 

American employers as but one example of a portent of union ‗meddling‘ in their workplaces. 

The fact that recognition may be forced on the employers by the union utilising the legislative 

procedure only exacerbates the open-warfare between unions and employers, with employers 

willing to engage in shameful conduct in an effort to avoid recognition. 
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Overall, one can see that the US system is a perfect model of how not-to encourage union 

recognition. Wood and Godard conclude that ‗the US system has come to be characterized by a 

high level of legalism, and is based on a largely adversarial model, in which unions and 

employers relate to each other as opponents, representing parties with conflicting interests.‘
92

 

Perhaps the most damning report was that of the Commission on the Future of Worker-

Management Relations which concluded ‗the US is the only major democratic country in which 

the choice...to be represented by a union is subject to such a confrontational process.‘
93

 

 

 

E COMPARISON OF THE JURISDICTIONS 

 

 

Overall, conflicting approaches may be seen across all three systems. America allows recognition 

but its employers are extremely hostile to it. Ireland does not allow any effective recognition, and 

its employers although in general hostile to union activity, would not nearly be as hostile as their 

American counterparts. Singapore, which allows recognition and seems to have the best and 

most enlightened attitude as to employer-union relations, nonetheless is a state with poor civil 

liberties and a union movement lacking in independence. In short, the cause of these differences 

stems from the underlying political, economic and legal philosophies in each country. 

Both Singapore and the US enacted legislation allowing for the recognition for trade 

unions as both governments viewed the issue of recognition as a primary cause of industrial 

action, including strikes. While Theng notes that the union recognition in Singapore was 

legislated for in an attempt to prevent ‗wasteful strikes,‘
94

 Gladstone & Ozaki equally say that 

the objective of legal regulation of recognition in the US was to ‗eliminate or reduce the strife 

caused by serious and repeated recognition disputes.‘
95

 Ironically, Clarke J in Ashford Castle v 

SIPTU
96

 held that the 2001 and 2004 Acts scheme was ‗designed to minimise the risk of 

industrial action.‘ Now, however the demolition of this scheme in the Ryanair holding, as noted 

above, will divert unions back to the Industrial Relations Act 1990, which protects recognition 

strikes. 

Regarding the perceived flexibility of the respective systems, Kuruvilla notes that 

‗Singapore's industrial relations system demonstrates both stability at the national level and 

flexibility at the local level.‘
97

 On the other hand, it has been suggested that the US system is 

inflexible and that the Wagner Act ‗is a virtual dinosaur, nearly impossible to amend due to 

political realities.‘
98

 It is submitted that the Irish system has managed to combine the impotent 

political will of America with that of a complete lack of Singapore-like flexibility. The Irish 

system, while attempting to balance union demands for recognition on the one hand, with the 

employers‘ claim that union exclusion is necessary for economic growth on the other, arrived at 
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the 2001 and 2004 Acts scheme as a mechanism to balance both of these claims. However, 

Ireland has managed to find itself in a no-man‘s land, as again, the Ryanair decision has 

completely destroyed the Irish model as anything but a futile and ineffective mechanism. 

However, even if mandatory union recognition is introduced in Ireland, it must not be 

assumed that such a provision will automatically result in good relations between unions and 

employers. As has been demonstrated above, employers in the US still fight union recognition 

using every available delay tactic, even resorting to unlawful acts of intimidation and 

discrimination. It is not surprising then, that there are those who believe the Wagner Act was 

responsible for the demise of unions in America.
99

 In addition, despite the hostility in America 

among employers, it is possible to see a willingness to adapt to different practices should it be 

proved that such change is in an employer‘s best interests. Kassalow notes a situation in which a 

US company requested a ‗no union‘ condition from the Singapore Economic Development Board 

before finalising their investment. Although this was refused, the US company decided to invest 

anyway.
100

 It is submitted that this decision was taken after examining the positive and mature 

attitude of both the unions and government regarding the issue of employer-union dialogue. 

Employers in Ireland are currently against union recognition as they view it as nothing 

but a costly interference in the management of their enterprise. Irish unions also respond in kind, 

by dogmatically following a policy of vindicating terms and conditions without listening to the 

underlying economic factual reality. Dr Goh Keng Swee, Singapore's former Defence Minister, 

once said: 

  

The valuable lesson we learnt from past years ... is that if the three major partners 

for  progress work towards the common goal of increasing output, raising 

productivity and sharing increased wealth fairly, everybody is better off for it .... 

So long as this trinity Government, trade unions, employers - understand that their 

common interests are far more important than their sectional differences, we shall 

continue to attract capital investment from abroad, as well as from our own 

entrepreneurs.
101

 

 

In Ireland, one may potentially see the beginning of this attitude in Ireland, as in Nolan Transport 

(Oaklands) Ltd v Halligan, O'Flaherty J made a statement worth setting out in extensor: 

  

Unions are now very powerful bodies, with highly trained professional staff. The 

days of the ‗class struggle‘ should be regarded as long gone. On the other  hand, 

employers have an obligation to accord trade unions a measure of respect 

representing as they do the rights of the workers .... The State, representing the 

rest of us ordinary citizens and taxpayers, has a very keen interest in seeing to the 

harmonisation of industrial relations. We all stand to lose too much where there is 

strife and conflict. We should now have advanced sufficiently in our respect for 

democracy and the rule of law in all its refinements to work out a better way. At 
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this stage of our development, this country should be an example to other 

countries on how to avoid industrial conflict, and when conflict does arise on how 

to resolve it speedily. That is good for everyone; it will lead to more employment 

and increased trade.
102

 

 

 

F CONCLUSION 

 

 

On the issue of reform, both employers and unions will need to change their attitudes. Employers 

need to recognise the value an organised workforce can bring, inter alia, making it easier to 

negotiate terms and conditions with one single entity. For their part, unions must also change 

their focus from one of pure self-interest to one of broader thinking and policy making and like 

the NTUC; focus on job creation rather than wages and conditions. It is submitted that Ireland 

may learn from both jurisdictions in relation to statutory procedures. However, in general, 

Ireland should take note of the American situation as a case-book study in what-not-to-do, and 

should examine both the responsibility and awareness of broader issues that unions and 

employers in Singapore have, in addition to Singapore‘s dialogue system. 

On a practical level, Gladstone & Ozaki propose that a system for mandatory union 

recognition should not be too rigid as it may prevent the possibility of working out novel 

bargaining relations.
103

 Looking specifically at the Irish system, Howlin & Fitzpatrick propose 

that any amendment should be done on the assumption of ‗statutory enforcement [being] a last 

resort, thus preserving as far as possible the voluntary nature of Irish industrial relations.‘
104

 It is 

submitted that with the 2001 and 2004 Acts scheme now essentially redundant; the best course of 

action is to encourage voluntary recognition, but to provide for mandatory recognition based 

largely on the uncomplicated procedure in Singapore. One provision that may be taken from the 

American system is that a recognised union has a duty to represent all employees in the 

workplace, both union members and non-members, hence the ability of an employer to 

streamline his union dealings and negotiate with one entity.
105

    

In the final analysis, the deficiency in Ireland regarding proper and enlightened tripartism 

may be seen as perhaps one reason for the breakdown in social partnership not so long ago. The 

midst of an economic crisis is precisely the worst time for dialogue between government, 

employers and union to terminate. In Ireland, recent union rallies and comments by both 

employers and government officials do not at all portray an image of collective understanding 

and co-operation. We may compare this squabbling with Josey‘s description of Singapore‘s 

tripartism being ‗a relationship between workers, employers and Government which is founded 

on common-sense…‘
106

. 

In conclusion, all sides need to mature and recognise the benefits of working together. 

This may mean that the employer suffers a loss of autonomy in deciding how to manage his 

business and workforce. It may also mean a union having to accept and support an employer in 
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terminating workers‘ employment or reducing wages, if those are the necessary actions. 

However, if both agree to this more mature relationship, and if government suitably facilitates 

recognition (and ipso facto negotiation), as has happened in Singapore, economic growth, 

employment and stability will follow. 
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CORRUPTION AND DEVELOPMENT: THE INTERNATIONAL ANTI-

CORRUPTION MOVEMENT AND ANTI-CORRUPTIONISM IN INDIA 

 

Sophie Rushton* 

 

 

A INTRODUCTION 

 

 

Corruption is an insidious plague that has a wide range of corrosive effects on societies. It 

undermines democracy and the rule of law, leads to violations of human rights, distorts 

markets, erodes the quality of life and allows organised crime, terrorism and other threats 

to human security to flourish …
1
 

A familiar yet vague term, the popular notion of ‗corruption‘ is one which is both relative and 

emotive. Finding itself at the centre of development discourse for the last two decades, 

corruption has been a ‗star‘ of the international development scene since it was brought to the top 

of the agenda in the 1990s.
2
 Following the end of the Cold War, a changing geopolitical climate 

encouraged the establishment of an international commitment to condemning and criminalising 

corruption at the multilateral level, a process which culminated in the appearance of a 

coordinated global anti-corruption movement.
3
 Consisting of international agreements, domestic 

laws and initiatives, the reorientation of international organisations and the mobilisation of civil 

society, this global anti-corruption movement was aimed at tackling corruption via the 

systematic implementation of tools and strategies to address the issue on the ground.  

The anti-corruption movement drew positive attention to an issue which had long been 

selectively ignored and neglected.
4
 However, despite the enthusiasm and accompanying 

proliferation of initiatives brought about by the movement, developing countries today continue 

to be plagued by the debilitating consequences of corruption. Bearing particularly harshly on the 

poor and disenfranchised,
5
 corruption represents a scar on social stability and economic growth.

6
 

The effects of corruption are broad and destructive
7
 and the global movement has highlighted a 

number of difficulties associated with stamping out corruption in any meaningful way.  The 

application of Right to Information Legislation (RTI) and E-Governance techniques in India 

highlight both the immense potential and the experienced failures of the global movement to 

assist in development. RTI and E-Governance represent two formidable strategies for the 

tackling of corruption in India, however the Indian experience has underlined the critical need 
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for the implementation of such initiatives to be culturally sensitive, locality specific and 

practically appropriate.
8
 Corruption and its impediment of development are global problems; 

however despite their international dimensions, they are, by their very nature, issues that need to 

be addressed locally and responsively.
9
 

 

 

B CORRUPTION DEFINED 

 

 

Corruption has been a persistent feature of human societies from time immemorial, long being 

recognised as a threat to the order of civility.
10

  A vice known to the Egyptians as far back as the 

4
th

 Century BC,
11

 corruption is a key theme in Kautilya‘s
12

 Arthashastra, an ancient Hindu 

treatise on statecraft, economic policy and military strategy written in the 4
th

 Century BC.
13

 

Corruption continues to be labelled as ‗one of the greatest social evils of our time‘,
14

 described 

emotionally and emphatically by global corruption-fighting NGO Transparency International 

(TI) as ‗hurting anyone whose life, livelihood or happiness depends on the integrity of people in 

a position of authority‘.
15

 

In spite of its prominence through the ages, corruption remains difficult to define.
16

 A 

multifaceted concept, there is no universally accepted definition of ‗corruption‘ and there has 

been disagreement as to what specific acts constitute corruption as a construct.
17

  A thorny
18

 and 

loaded term,
19

 it has been said that corruption is like an elephant – though it may be difficult to 

describe, it is generally not difficult to recognise when observed.
20
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A standard and oft-cited definition of corruption is that it is constituted by ‗an act in which the 

power of public office is used for personal gain.‘
21

 Whilst this ‗near perennial‘
22

 definition has 

been accepted and used by international institutions including the World Bank since the 1990s, it 

has been criticised for its limited scope.
23

 The specification that corruption involves the abuse of 

‗public power‘ consigns corruption solely to the public sector, ignoring the role of private 

enterprise which is increasingly pervasive in everyday life, particularly in view of large-scale 

modern privatisation.
24

 Transparency International has addressed this criticism in recent years by 

broadening the scope of their definition to include the abuse of ‗entrusted power‘ for private 

gain.
25

 Even with this broader framing, criticisms suggest that differing concepts of morals and 

ethics across cultures make it difficult to come to a universal definition for corruption as a 

holistic concept. The ambiguity seems to arise from the popular use of the term which does not 

require that conduct considered ‗corrupt‘ be contrary to law, rather it refers to more subjective 

and informal elements of morality which in contrast have great propensity for variation across 

time and space.
26

 For example, an accepted practice of inheriting important government 

employment positions in one country
27

 might be branded unacceptable nepotism in another 

which holds different values.  

Accordingly, on one view, corruption is best conceived of as a range of discrete social 

practices that can be specifically identified and addressed.
28

 The approach of international 

conventions and domestic laws to criminalising corruption reflects such a partitioned 

management of the concept by relying on categorical definitions of destructive behaviour.
29

 

Recognising the impossibility of criminalising ‗corruption‘ as a broad concept, law necessarily 

focuses on the enumeration of multiple criminal acts which amount to corrupt practice;
30

 these 

commonly include bribery, nepotism, abuse of political power, embezzlement, and various forms 

of misappropriation, influence peddling, prevarication, insider trading and abuse of the public 

purse.
31

 The most recent international anti-corruption convention, the United Nations Convention 

Against Corruption (UNCAC)
32

 evidences this approach in its Chapter III, titled ‗Criminalisation 

and Law Enforcement.‘ Articles 16 to 25 of UNCAC name specific behaviours amounting to 

corruption for which parties are obliged to establish criminal sanctions.
33
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In reality, not all stakeholders affected by corruption are in agreement on all questions 

surrounding the complex roots of and problems posed by the persistence of corruption in 

societies.
34

 However they do tend to share a definite conception of the detrimental effects of 

corruption on general socio-economic development.
35

 This is a complex relationship which has 

been subject to much scholarly attention. 

C CORRUPTION AND DEVELOPMENT 

 

 

Amartyr Sen‘s seminal ‗Development as Freedom‘ is a useful frame to contextualise 

development and the impact of corruption on development. As defined by Sen, socio-economic 

development can be seen as a process of expanding the ‗real freedoms‘ that people enjoy so they 

are able to live without various constraints or ‗unfreedoms‘ operating to limit their capacities.
36

 

Sen argues that such unfreedoms are sources of tyranny and oppression which limit the 

economic, social and political capacities of individuals and communities, acting to reduce their 

ability to achieve key development outcomes such as good health and basic education.
37

 Viewed 

in this way, corruption constitutes one of many ‗unfreedoms‘, persisting in developing countries 

as a cause of social deprivation. 

Most modern economists view corruption as a major obstacle to development.
38

 At the 

1996 World Bank and International Monetary Fund (IMF) Annual Meeting, World Bank 

President James Wolfensohn broke a longstanding taboo on discussing corruption in the 

development sphere, openly bringing the issue to the top of the international development agenda 

in his ‗cancer of corruption‘ speech.
39

 In the forward to the UNCAC, Kofi Annan describes 

corruption as an ‗evil phenomenon‘,
40

 going on to highlight its particular impact on the poor and 

disenfranchised: 

 

[I]t is in the developing world that [the] effects [of corruption] are most 

destructive. Corruption hurts the poor disproportionately by diverting funds 

intended for development, undermining a Government‘s ability to provide basic 

services, feeding inequality and injustice and discouraging foreign aid and 

investment. Corruption is a key element in economic underperformance and a 

major obstacle to poverty alleviation and development.
41
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Modern research has shown that corruption perpetuates low incomes and generates poverty 

traps,
42

 undermines the rule of law and produces systemic failure to provide for equitable 

distribution of resources.
43

 It does this when a culture of exploitative rent seeking
44

 among 

officials in positions of power forces people to pay premiums for services that they should be 

able to access free of charge, as well as by the systematic diversion of funds for development 

projects which are appropriated for other uses.
45

 Where corruption pervades societies, access to 

justice systems to formally challenge such inequities is often available only to those who are able 

to pay rents to both initiate and sustain complex administrative procedures requiring relatively 

large fees over long periods of time.  This of itself provides a reinforcement mechanism by which 

corruption acts to maintain existing socio-economic imbalances.
46

 TI gives many examples of 

such effects and estimated that during the three months starting November 2007, millions of 

Indians earning less than US$1 per day had paid an estimated US$220 million in bribes, for 

services such as healthcare, education and policing.
47

     

 In spite of the strength of recent popularised rhetoric, the negative effects of corruption 

have not always been so unequivocally accepted. A view demonised as outmoded by more recent 

literature, in the past some commentators have argued that corruption might facilitate rather than 

detract from development by ‗greasing the wheels‘ of inefficient bureaucratic systems.
48

 The 

grease applied by corruption to oil the wheels of commerce is conceptualised by this approach as 

‗speed money‘ to enhance the performance of an ineffective civil service.
49

 Some have argued 

along these lines that corruption helped build modern America and similarly that it aided 

significantly in the fast tracking of development in Japan and of the Asian Tigers.
50

 In 1965 

Professor Colin Leys went so far as to insinuate that corruption could prove functional to national 

integration, institution-building and economic development.
51

 Leys postulated that bribes could 

be viewed as an incentive or bonus to get things done, a factor which may have potential to bring 

about institutional change towards practical efficiency, particularly in over-regulated societies 

operating under many layers of administrative red-tape.
52
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Whilst the issue was keenly debated in the Cold War era,
53

 the international climate surrounding 

this issue has changed dramatically.
54

 The idea that corruption could be beneficial to 

development is now said to have been based solely on anecdotal evidence
55

 and the ‗greasing‘ 

hypothesis is seen as ‗downright dangerous‘.
56

 Over the past two decades, empirical studies have 

shown the net impact of corruption on investment growth and poverty to be profoundly 

negative,
57

 commentators musing that under current conditions ‗… arguing against corruption as 

a social evil of mammoth proportions is like arguing against Christmas or in favour of drowning 

kittens.‘
58

 Corruption is thus seen to ‗sand‘, rather than grease the wheels of modern socio-

economic development, a position which is firmly entrenched in contemporary development 

discourse.            

 It is clear that corruption is now a focus of international development.
59

 Anti-

corruptionism is a narrative that places corruption at the centre of development concerns and is 

tightly bound up with the modern ‗good governance‘ movement and the corresponding global 

shift towards legal formalisation.
60

 The emergence and operation of the anti-corruption 

movement poses interesting questions for any student of international law and development. 

Importantly, if corruption has been recognised as harmful to societies since ancient times, what 

was it about the 1990s that spurred the international community to formally address it on a 

multilateral level? Further, how has the movement affected development on a local level and 

what have been its effects? The following section will examine anti-corruptionism by beginning 

with the genesis of the movement. It will then examine India as a case study of methods and 

outcomes of the movement‘s anti-corruption techniques. Whilst anti-corruptionism has brought 

international attention to an area which was previously somewhat neglected, critics argue that 

aspects of the movement itself have been counter-productive.
61

 

 

 

D THE ANTI-CORRUPTION MOVEMENT 

 

 

1 Origins 

 

 

And let's not mince words: we need to deal with the cancer of corruption. 

          – James Wolfensohn, President of the World Bank, 1996.
62
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Owing to anti-corruptionism, corruption has reached a state of quasi-omnipotence in current 

development scholarship.
63

 Culminating in the institution of a ‗global anti-corruption movement‘ 

in the 1990s, this focus on corruption and its role in development emerged in stark contrast with 

attitudes of the international community in the period that immediately preceded it.
64

 

Practically, the global movement‘s origins have been suggested to lie in the interests of 

the US Government, multinational companies and multilateral donors.
65

  Corporate complaints 

about corruption as a non-tariff barrier to trade were a key motivation for the application of 

moral pressure to the international community for it to take action against international 

corruption.
66

 The US led the charge to encourage the appearance of a unified global agenda, a 

major concern being the fact that American companies were losing billions of dollars in 

international contracts from their inability to pay bribes by virtue of the operation of the US 

Foreign Corrupt Practices Act.
67

 

The first attempt to implement multilateral prohibitions on international corruption was 

through the UN Economic and Social Council in 1979.
68

 The council produced a draft document 

that outlawed all bribes to public officials, however the Council of the General Assembly took no 

action to conclude or formalise the agreement.
69

 Having been unsuccessful at the UN, the US in 

1981 began lobbying at the Organisation for Economic Co-operation and Development (OECD) 

for that body to implement an alternative to alternative to the failed UN effort, illicit payments 

agreement.
70

 However many OECD countries declined to cooperate due to concerns about the 

interaction of such an agreement with their domestic law.
71

 

With the fall of the Berlin Wall, the post-Cold War era ushered in a period of immense 

geopolitical change.
72

 With that change, the attention of the international community was 

increasingly focussed on the internationalisation of economics brought about by increasing levels 

of globalisation.
73

 The problem of foreign bribery and corruption was suddenly given new 

priority by previously hesitant OECD countries who were then more receptive to the idea of an 

international agreement on the issue.
74
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In May 1994, the OECD Ministerial Council adopted the Recommendation of the Council on 

Bribery in International Business Transactions, which asked members to take concrete and 

meaningful steps to amend their laws, tax systems, accounting and record keeping requirements 

and public procurement procedures.
75

  In 1997, all twenty-nine member countries of the OECD 

and five non-member countries agreed to sign the OECD Convention on Combating Bribery of 

Foreign Public Officials in International Business Transactions.
76

 The OECD Convention in 

effect obliged signatory countries to conform to a US model prohibiting bribery and money 

laundering. This model was then extended further in the UN Convention Against Corruption in 

2003. The UNCAC included new commitments to transparency in public works procurement and 

currently represents the broadest, most recent international commitment to tackling global 

corruption.
77

 

In this new era of international enthusiasm, institutions such as the World Bank and the 

IMF came to include anti-corruptionism in their assistance conditionalities.
78

 Corruption was 

newly packaged as a socio-economic rather than political concern, by these institutions in order 

for them to depoliticise and therefore legitimately target the problem.
79

 Following this, there was 

widespread publication of the effects of corruption by NGOs and civil society, spearheaded by 

TI.
80

 NGOs and civil society worked to transmit the anti-corruption movement to citizens around 

the world and were aided by a post-communist trend towards free and active media facilitating 

the diffusion of the key tenants of anti-corruptionism.
81

 

The radical change of geopolitical climate, growth in international trade spurred by 

globalisation, participation by civil society, and moral push from the US, converged to 

popularise a ‗fight‘ against corruption. All this culminated in the appearance of the global anti-

corruption movement in the 1990s. The international movement married global and local 

initiatives as subsets of the one force and was aimed at raising awareness of corruption as well as 

promoting the facilitation of knowledge transfer on the general format of anti-corruption tools 

and institutions.
82

 States, organisations and citizens were targeted and called to action by the 

movement which continues to seek limitation of the negative effects of corruption, with a 

particular focus on development.
83

 Many tools and strategies have been implemented as part of 

the global anti-corruption movement; these are most usefully demonstrated by looking to a case 

study. The following section will examine some current initiatives in place in India to combat 

corruption, examining the two main contemporary strategies: Right to Information (RTI) and E-

Governance. 
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2 Anti-Corruptionism in India: A Case Study 

 

 

Occupying 2.4% of the Earth‘s landmass, India supports over 15% of the world‘s population.
84

 

Socio-economic development is a major concern in India where 37% of the country‘s 1.35 

billion people live below the poverty line.
85

 India is one of the largest democracies in the world, 

and has a written constitution which provides for fundamental rights irrespective of caste, creed 

or religion.
86

 In reality however, wealth distribution and fulfilment of rights are significantly 

uneven across the country.
87

 Whilst India‘s rural inhabitants make up 70% of the overall 

population (the largest rural population of any country), those residing in agricultural areas 

contribute to only 20% of the national GDP.
88

 

Since Independence in 1947, many development programs and schemes have been 

launched in India in an effort to uplift the rural masses and encourage development by improving 

health, literacy, nutrition, employment opportunities and infrastructure.
89

 Indian development 

and welfare programs have however long been shrouded in the mystery and bureaucratic delays 

associated with an administrative culture of corruption.
90

 India has signed the UNCAC and 

Indian law condemns corruption in both the Indian Penal Code and the Prevention of Corruption 

Act 1947,
91

 but despite this, corruption has persisted as a threat to development and associated 

concerns of good governance and capacity building.
92

 

Anti-corruptionism has a long history in India both independently and as part of the 

global anti-corruption movement.
93

 Right to Information and E-Governance are two primary 

strategies recently introduced within India to address the problems concerned with corruption 

and its impact on development. Both strategies have clear ties to the global movement as well as 

the particular heritage of modern India itself.   
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(a) Right to information 

 

I see before my eyes, a nation is advanced in proportion as education and 

intelligence spread among the masses.  

– Swami Vivekananda
94

 

 

As part of the international anti-corruption movement, organisations such as the World Bank and 

TI have encouraged governments to adopt Freedom of Information legislation to increase 

transparency and promote efficiency of governments.
95

 The philosophy that ‗information is 

power‘
96

 underpins the role of freedom of information in tackling corruption towards 

development, acting as a significant tool for the empowerment of citizens by attempting to 

balance the uneven dynamic between the marginalized and their governments.
97

 In India, the 

struggle for Right to Information has its origins in a grass-roots movement for the empowerment 

of rural people which was led by Mazdoor Kisan Shakti Sangathan (MKSS), a group dedicated 

to justice in wages, livelihoods and land,
98

 supported by growing international intolerance for 

corruption as forged by the global movement.  

The Indian bureaucracy, whose fundamental features were established during the era of 

British Colonial rule, is very powerful and has been described as sharing the British 

bureaucracy‘s penchant for secretiveness.
99

 In May 2005, the Right to Information (RTI) Act 

was adopted by India‘s Parliament, giving Indian citizens a right to obtain information held by 

public authorities at national, state and local levels of government.
100

 The RTI Act was praised as 

a ‗great and revolutionary law‘,
101

 as the ‗greatest development in the legal history of the 

country.‘
102

 Ideally the RTI Act was to usher in a new age of transparency, maturity, dignity and 

solidarity into India‘s participatory democracy – qualities which together promote justice and 

equality, thus enhancing the conditions for development.
103
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(i) Success of the RTI Act  

 

 

Reports show that since its implementation, the RTI Act has been used effectively to fight 

mismanagement and corruption and to improve general government responsiveness to 

development concerns.
104

 An example cited often in the literature is the case of Triveni Devi,
105

 

an adult literacy teacher from an East Delhi slum. Triveni has a monthly income of only 400 

rupees and holds an Antyodaya card for the poorest of the poor. Her ration card entitles her to 

5kg of wheat at 2 rupees per kilo and 10kg of rice at 3 rupees per kilo each week. Routinely 

denied her entitlements by her local ration shop, Triveni was forced to pay market prices of 13 

and 15 rupees per kilo for wheat and rice respectively, a significant drain on her income and 

quality of life.
106

 Suspicious, with support from Delhi-based NGO Parivartan, Triveni filed an 

RTI application to request a copy of her records from the Department of Food and Supply 

(DFS).
107

 When her application was processed, Triveni found that receipts indicated that she had 

received 25kg of both rice and wheat at ration prices each month, a thumb impression printed on 

the paperwork to indicate her consent.
108

 Triveni is literate and always signs her name on 

documents. When confronted, the shop owner who had denied Triveni her rations immediately 

offered Triveni both 20,000 rupees and six months of free ration to remain silent. Triveni refused 

to take the money and with the assistance of Parivarthan, went public with her story.
109

 

Triveni‘s example encouraged several other poor women to follow suit and the DFS was 

soon swamped in requests to supply details of why several ration shop owners were not 

supplying rations to benefit card holders.
110

 Stories such as Triveni‘s, and there are many, 

highlight the usefulness of RTI legislation in providing the people with a mechanism to combat 

transparency issues in government development programs,  showcasing RTI‘s immense potential 

to expose corruption where it occurs. 

 

 

(ii) Limitations of the RTI Act 

 

 

Though the RTI Act offers significant hope towards eliminating the harmful effects of corruption 

on development, there have in practice been a number of difficulties associated with its 

implementation, particularly in rural areas. Legal provisions are only as effective as the 

institutions through which they are implemented
111

 and the application of the Act thus far has 

thrown up many challenges including public awareness and cultural aversion to change within 

the Indian Civil Service.
112
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A lack of awareness about rights, particularly among marginalised groups is a key barrier 

to overcoming corruption via the RTI Act in rural areas in India.
113

 In Alasdair Roberts‘ study of 

the RTI Act‘s first four years of implementation, he found that only 15% of people in India were 

aware of the law, and that awareness and therefore use of the RTI Act was skewed toward the 

urban middle class, men constituted 90% of RTI Act applicants.
114

 The effectiveness of any RTI 

scheme is inherently dependent on literacy levels and the motivation of people to seek formal 

justice, two developmental concerns which feed into the critical power imbalances that are the 

very source of corruption in development. The result is that negative reinforcement retards the 

effectiveness of RTI efforts themselves. 

As concerns the difficulty of cultural change of the Indian Civil Service, Roberts notes 

that despite popularised rhetoric of the RTI Act‘s ability to overhaul Indian Administration, in 

practice, in many places it is difficult for citizens to lodge an application under the RTI Act. 

Pursuant to the act, RTI requests must be made to a Public Information Officer (PIO), yet 

surveys have found that three-quarters of local government offices do not display information 

about how to contact a PIO and that PIOs themselves are reported as unfriendly and unhelpful.
115

 

Some authorities have been found to impose additional requirements on RTI applications by 

insisting on proof of identity of the applicant, limitations on the length or scope of requests and 

requirements that application fees are paid only by bank cheques or postal orders rather than 

cash; factors which augment the difficulty of the process for applicants and may deter them from 

utilising the scheme at all.
116

  

There is also a reported psychological impediment to use of the RTI Act. 40% of rural 

respondents to an RTI Assessment and Analysis Group survey in 2009
117

 expressed that the most 

significant constraint they faced in utilising the RTI Act was harassment and threats from 

officials, applicants experiencing intimidation, threats and even physical violence on lodgement 

or submission of an application.
118

 In some areas, RTI has been construed by officials and village 

authority figures as an assault on their long-standing power relationships, resistance to 

transparency being entrenched in the hierarchical culture of many rural communities.
119

  

Administrative obstacles such as record-keeping, lack of computers and photocopiers, 

lack of training and lack of enthusiasm of staff have also been shown to contribute to the RTI 

Act failing to be relevant to the situation as it exists in poor communities.
120

 

While the RTI Act has significant potential as demonstrated by its application by the 

disadvantaged to access records of services and bypass rent-seeking officials in an effort to hold 

them accountable, it remains the fact that the illiterate and disempowered are commonly not in a 

position to access or even be aware of RTI benefits. There are many barriers between India‘s 

poor and access to the ‗information revolution‘ supposed by the RTI Act. However, Roberts 

concludes his survey of the Act‘s implementation by recalling that four years is a very short time 
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in which to achieve substantial overhaul of the entire Indian public sector
121

 and despite its 

pitfalls, RTI continues to represent a positive way forward. 

 

 

(b) E-Governance 

 

 

E-Governance is the delivery of government services and information to the public using 

electronic means.
122

 E-Governance consists of the use of Information and Communication 

Technologies (ICTs) to facilitate an efficient, expeditious and transparent process for 

disseminating information to the public and other agencies, providing services and performing 

administrative activities.
123

 E-Governance is a strategy that complements RTI principles, in its 

goal to promote transparency and efficiency in government. The potential for ICTs to play a 

helpful role in governance has been recognised around the world and represents a critical shift 

from traditional bureaucratic systems of governance to public-centric systems,
124

 centralising 

processes and making administration more equitable by removing the opportunity for corruption 

to occur.
125

 

India has been described as having a ‗historical tryst‘ with technology
126

 by virtue of the 

large role the country has played in global software development, IT and call centre 

operations.
127

 India is therefore in a very good position to take advantage of the digital 

information revolution to apply ICTs to development concerns, and has done so to varying levels 

of effect.  

 

 

(i) Bhoomi land records 

 

 

An example of the employment of E-Governance to combat corruption in India is the Bhoomi 

Project for the computerisation of land records in Karnataka.
128

 Given the vast population 

employed in India‘s agricultural centre, land ownership is a survival issue.
129

 The Bhoomi 

Project was conceived of to provide for the digitisation of all land records to be accessed by 

citizens via fingerprint authentication at centrally situated electronic information kiosks.
130

 By 

streamlining such records electronically, the Bhoomi Project aimed to eliminate rent seeking  

from officials who, by virtue of the system, would cease to act as ‗gatekeepers‘ to land records, 
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the automation also assisting to prevent any future interference with the records. A 2006 study 

noted that 80.3% of respondents found the Bhoomi system very simple to use, 9.6% finding it 

simple and thus preferable to the older, more bureaucratic, time consuming system.
131

 

Despite the sound theoretical underpinnings of the Bhoomi Project and its above-

mentioned satisfaction ratings, like the RTI Act its effectiveness has been hampered by problems 

of implementation. Not only does the use of the system depend on the willingness of farmers to 

travel long distances to use the information kiosks, but infrastructure issues such as electricity 

bottlenecks render the system dysfunctional in some areas at certain times during the day, 

compromising the immediacy and therefore effectiveness of the system.
132

 With those factors in 

mind, although the computerisation of the records limits opportunities for officers to be corrupt, 

it does not deal with the power imbalance maintained between the public and those who operate 

the kiosks who may still exploit the ignorance of peasants and rural farmers to extract rents.
133

 

Factors such as training of kiosk operators, general lack of use and caste discrimination at kiosks 

themselves have proved to be further limitations on the effectiveness of the project.
134

 

The original intent was for the Bhoomi Project to develop for broader use in the 

community across government departments, information to be connected to provide a form of 

social identity, which may be employed to obtain a bank loan or as collateral for bail.
135

 

However, a lack of willingness between Departments and the lack of ease with which data can be 

cross-referenced by Departments is an issue that awaits resolution, meaning that for now the 

Bhoomi Project remains an isolated initiative.
136

  

Pradip Thomas notes that for ICTs to be effective in dealing with development concerns, 

qualities such as local support, popular mobilisation and popular participation in the planning, 

execution and evaluation of initiatives are vital.
137

 As with the impact of the RTI Act, literacy 

(both traditional and computer literacy), resources and mobilisation are key factors limiting the 

effectiveness of E-Governance initiatives such as the Bhoomi Project and it is imperative they be 

located in environments which support them with appropriate economic policies, technological 

conditions, political will and trained social capital. 

 

 

3 Critique of the Anti-Corruption Movement 

 

 

The global anti-corruption movement has been premised on a shared understanding of corruption 

as a measurable problem requiring a global, technocratic solution.
138

 In reality however, due to 

its clandestine nature, corruption is often difficult to accurately assess and requires nuanced and 

integrated interventions where it occurs. Critics have suspiciously described the global anti-

corruption movement as an ‗industry‘, the impact of which has been described as unclear.
139

 It 
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has been questioned whether or not the resources mobilised around the concept of anti-

corruption have positively affected the phenomenon they were intended to reduce.
140

 Two strong 

criticisms of the anti-corruption movement are its want of translation into positive change for 

people on the ground and the negative effects of its tendency to use all-encompassing rhetoric to 

promote anti-corruption as a singular solution for development. 

 

 

(a) Implementation 

 

 

Related to a disjunction between perceptions locally and globally, the difficulties of 

implementation discussed in the context of RTI and E-Governance in India demonstrate the 

broader problem of the effective implementation of strategies associated with the global anti-

corruption movement. Richard Heeks offers an interesting perspective on this particular failure 

of the movement describing the problem in terms of technology transfer and contextual 

collision.
141

 In his conception of the main barriers to effective implementation of anti-corruption 

measures such as RTI and E-Governance, Heeks uses the term ‗technology transfer‘ to deal with 

the idea that large scale initiatives conceived in a particular context may not necessarily have the 

desired effects when appropriated to another.
142

 The idea is that a system of tools, processes, 

values and resources designed in one context to address a particular problem carry with them 

inscribed assumptions about the skills, values and resources of the user context. Similarly, the 

notion of ‗contextual collision‘ deals with the discrepancy between the circumstances of design 

and those of use, where incompatibility compromises the viable intervention of the proposed 

solution. Heeks contends that many failures of anti-corruption projects associated with the global 

movement have been due to the incompatibility of implicit assumptions involved in the creation 

and perceived application of anticorruption measures to different social contexts. When 

requirements of local agencies and civil service (that PIOs in the RTI Act scheme are honest, 

efficient and rational) are mismatched with the reality of the situation on the ground (that they 

are unfriendly and unhelpful or not easily identifiable), it becomes inevitable that the theoretical 

impact of the particular model will be reduced in practice.
143

 Heeks describes the need for the 

accommodation of anti-corruption measures into the specific time and place of implementation 

to account for the deficits created by the differences between the ideal and the real. 

Whilst tools and strategies have been helpful where their targets are literate and not 

isolated or insurmountably disempowered, application of them without due consideration of the 

cultural context to which they are applied will not be effective. This is the experience of E-

governance as experienced at the Bhoomi project and also of the RTI scheme as implemented in 

traditionally hierarchical rural areas in India. As observed by scholar Kalin Ivanov, ‗although the 

global agenda aims to be multipronged and tailored to local circumstances, it still prescribes 

similar policies from Nigeria to Bulgaria‘.
144

 Whilst global strategies are helpful, they are not a 

panacea in and of themselves. Technology transfer and contextual collision represent one way of 
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conceptualising the difficulties faced by anti-corruptionism as a movement, problems that need 

to be addressed for corruption to be effectively dealt with at a local level. 

 

 

(b) Rhetoric 

 

 

A further criticism of the movement is its use of very powerful and emotive rhetoric which in its 

most extreme form, suggests that anti-corruptionism is the single most important factor in 

development. Whilst useful for advertising the key, very important relationship between 

development and corruption, this over-emphasis has been demonstrated to have negative as well 

as positive effects on local communities. The danger of such an all-encompassing discourse 

focussed on corruption is that corruption has in some situations become the one tangible 

explanation for all experienced ills, in effect creating a channel for social resentment and/or a 

facility to allocate blame to government systems, irrespective of the actual existence of 

corruption on a case by case basis.
145

 To provide an example, author Steven Sampson indicates 

that the abundant prevalence of strong anti-corruption rhetoric in Romania led many Romanians 

who lost civil trials to become convinced that the judge had been bribed, regardless of whether or 

not this was actually the case.
146

 For many Romanians, corruption was the perceived answer to 

any personally unfavourable outcome, a vehicle through which they could lament their own 

experience by attributing blame to governance systems.
147

 Further, there is evidence that if 

strong anti-corruption rhetoric lacks tangible results it may reinforce rather than combat local 

cynicism about politics, government and development generally by entrenching a hopelessness 

and systemic lack of faith in leadership.
148

 

Disturbingly, strong rhetoric against corruption has been suggested to have added to the 

appeal of extremists whose propaganda pits an underprivileged, innocent people against a 

corrupt elite,
149

 effectively arming political groups with a powerful lexicon that they have no 

incentive to use responsibly and often use to further weaken the legitimacy of the state.
150

 

Former Executive Director of the World Bank, Dr Moises Naim, was once optimistic that global 

trends would shrink corruption. However he has since observed that ‗today, war on corruption is 

undermining democracy, helping the wrong leaders get elected and distracting societies from 

facing urgent problems.‘
151

 

Whilst corruption is an important variable contributing vitally to the development debate, 

the criticisms suggested herein imply that the anti-corruption movement has in certain 

circumstances failed to be adequately sensitive to its own limitations. There are dangers in 

corruption becoming a universal diagnosis for a nation‘s ills and experience suggests that a more 
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contextualised analysis of corruption as a social construct with careful focus on implementation, 

could inform more successful policies.
152

 

 

 

E CONCLUSION 

 

 

The phenomenon of corruption is as old as humankind and corruption persists in all modern 

societies in some form or other. Harmful to law, order and governance wherever it occurs, the 

impact of corruption on socio-economic development is particularly acute. Whilst there are many 

elements to ‗corruption‘, various forms of criminalised behaviours such as rent seeking and 

misappropriation of funds for development projects are the particular manifestations which most 

strongly compromise the ability of development initiatives to achieve their targeted impact. The 

effects of corruption on development are profoundly negative and are difficult to overcome, as 

proven by the global anti-corruption movement‘s twenty year-long ‗fight against corruption‘. 

Anti-corruptionism has grown to play a large role in the international development scene, as 

nations, organisations and civil society have recognised its major impediment to development. A 

broadly experienced phenomenon, corruption is a value-ridden, context-dependent problem and 

experience has shown that treating it as if it were clear-cut and cohesive is inappropriate.
153

 

Whilst contributing significantly to development through initiatives such as RTI and E-

Governance in India, global efforts to address corruption and the pursuit of streamlined 

knowledge about corruption can themselves be seen as partly responsible for the flaws of the 

anti-corruption movement itself.
154

 Whilst international and domestic laws against corruption are 

firmly in place, the impact of those laws on development is contingent in practice on their 

implementation. Technology transfer and contextual collision are important considerations for 

the application of anti-corruption tools and strategies to specific contexts, underlining the 

imperative fact that strategies need be responsive to the particular contexts to which they are 

applied; be that cultural, technological, political or economic. In spite of the remaining chronic 

need to address corruption to promote development, overzealous promotion and insensitive 

application of anti-corruptionism may have negative rather than positive outcomes depending on 

a multitude of factors operating in any given place and time. Whilst anti-corruptionism remains 

relevant and important, international actors must learn from the failures of the global movement 

to move to adequately guard against the negative effects of corruption on development into the 

future. 
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CASE COMMENT: WHELAN AND LYNCH v THE MINISTER FOR 

JUSTICE, EQUALITY AND LAW REFORM 
 

Rebecca West* 

 

 

A INTRODUCTION 

 

 

It was established in section 2 of the Criminal Justice Act 1990 (1990 Act) that a life sentence 

shall be imposed upon every individual convicted of murder in Ireland. Consensus as to the 

desirability of such a provision in this jurisdiction has never universal, and it has been the subject 

of academic and institutional debate in the decades following its promulgation.
1
 The recent case 

of Whelan and Lynch v The Minister for Justice, Equality and Law Reform
2
 was therefore 

seminal, as it afforded the courts the opportunity to resolve the question of whether or not section 

2 of the 1990 Act ought to be preserved as a feature of Irish sentencing jurisprudence. In this 

note, this author will examine the decision of the Supreme Court in Whelan and Lynch. A brief 

outline of the relevant facts will firstly be provided. An evaluation of the approach adopted by 

the Court in analysing the legitimacy of section 2 of the 1990 Act will subsequently be offered. 

This discussion will be conducted with specific regard to the issues of proportionality, judicial 

discretion and compatibility with the European Convention on Human Rights Act 2003 (ECHR 

Act 2003). 

 

 

B FACTS 

 

 

The appellants, Whelan and Lynch, had been convicted of the murder of a young woman and a 

taxi driver respectively. A mandatory life sentence was accordingly imposed upon both, pursuant 

to section 2 of the 1990 Act. Following sentencing, legal proceedings were instigated by the 

appellants who sought to challenge the constitutionality of section 2 of the 1990 Act. It was 

alleged that it offended the doctrines of proportionality and the separation of powers through its 

failure to allow courts to take into consideration ‗the particular circumstances in which the 

offence may have been committed‘
3
 in order to formulate a truly appropriate sentence, and its 

usurpation of the powers of the judiciary. It was claimed that the latter arose due to the fact that 

temporary release could eventually be granted to prisoners by the executive, which therefore 

determined ‗in substance‘
4
 the length of time an individual would remain in jail. It was also 

argued that a sanction of this nature was repugnant to the ECHR Act 2003 (and by extension the 

European Convention on Human Rights), for reasons related to the purported ‗sentencing 
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exercise‘
5
 carried out by the executive. At first instance, the High Court did not find favour with 

these submissions,
6
 and the case was appealed to the Supreme Court. This author will now 

examine the verdict reached by the Supreme Court in relation to each contention made on behalf 

of the appellants.  

 

 

C PROPORTIONALITY 

 

 

The issue of proportionality arose in two different forms in the instant case. Firstly, the Court 

discussed the concept with reference to its ‗ordinary meaning‘.
7
 It then provided analysis related 

to the ‗public law doctrine of proportionality‘ articulated in the case of Heaney v Ireland.
8
 An 

evaluation of the Court‘s conclusions following its application of both genera of proportionality 

to the instant case will now be offered.  

The Court placed importance upon distinguishing the doctrine of proportionality 

enunciated in Heaney from the version of the concept discussed in cases such as The People 

(DPP) v WC
9
 and The People (AG) v O’Driscoll.

10
 Mr Chief Justice Murray argued that in the 

latter instances, proportionality was not treated as ‗a term of art‘.
11

 Rather, he asserted that it was 

afforded a dictionary style definition, evidenced by allusions to the necessity to ‗strike a balance‘ 

between the circumstances in which the impugned conduct was perpetrated, and the ‗relevant 

personal circumstances of the person sentenced‘.
12

 It was stated that the crucial principle to be 

extracted from this tract of jurisprudence was that an obligation rests upon courts to impose a 

penalty which is ‗proportionate or appropriate to the circumstances of the case.‘
13

  

Notwithstanding the accumulation of precedent espousing a verdict to this effect, the 

Court refused to accept that case law referred to above had any application to Whelan and 

Lynch. The Court‘s rationale for this conclusion was based upon the nature of the crime of 

murder. It was held that this crime is intrinsically the most serious offence which can be 

perpetrated. This reasoning was based upon the facilitative nature of the right to life – without 

life all other rights are rendered illusory. It was suggested that this is the critical difference 

between violations such as rape and the offence of murder – being subjected to sexual abuse 

evidently erodes the victim‘s right to bodily integrity, however their existence is not irrevocably 
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extinguished by the criminal.
14

 Having deduced that life is the most essential entitlement to be 

vindicated by the State, the Court therefore deemed it acceptable and appropriate for the 

legislature to stipulate that a mandatory life sentence ought to be imposed upon murders. 

It was also submitted by Counsel for the appellants however that even if crimes such as 

rape may not be analogous to homicide, the character of acts of murder may vary according to 

the facts of particular cases, and might in certain instances entail less moral culpability than an 

‗infinitely more brutal and terrible‘ manslaughter.
15

 This argument did not find favour with the 

Court, as it was stated that murder, ‗by its very nature‘,
16

 has always been elevated above other 

forms of homicide in profundity, thereby rendering it proportionate to impose a mandatory life 

sentence for that particular crime, but not to do so in respect of manslaughter. 

It is submitted that this element of the Whelan judgment may not be as substantially 

founded as others. While the Court established a logical difference between crimes such as rape 

and murder, little analysis was offered as to why the ‗very nature‘ of murder distinguishes it 

from a ‗brutal and terrible‘ manslaughter. It appears that the Court concurred with the 

submission of Counsel for the respondent that the intent to deprive another being of life 

necessarily possessed by murders renders their actions inherently more morally reprehensible 

than those of a perpetrator of manslaughter.
17

 It is important to note however that in its 2008 

Report on Homicide: Murder and Involuntary Manslaughter,
18

 the Law Reform Commission 

cogently demonstrated that the factor of intent may not automatically establish an irrefutable 

distinction between the heinousness of murder and manslaughter. It did so by highlighting the 

fact that ‗section 4 of the Criminal Justice Act 1964 (also) covers situations where there is no 

intention to kill, provided there is an intention to cause serious injury.‘
19

 Given that certain cases 

of murder may ‗not actually involve an intention to kill‘,
20

 this would appear to undermine the 

universal applicability of the intent based justification advanced by Chief Justice Murray. It 

seems that the decision delivered in Whelan did not provide a compelling counter argument to 

this proposition, and it is therefore argued that debate on this issue will persist.
21

  

The Court then turned to address the question of whether Heaney proportionality ought to 

play a role in determining the outcome of the instant case. As alluded to above, a ‗specific‘ form 

of the concept was enunciated in Heaney. Chief Justice Murray asserted that in Heaney, Justice 

Costello had elected to cast proportionality as a ‗public law doctrine‘
22

 which could be employed 

to evaluate the constitutionality of acts of the State which impinge upon rights enumerated in 

Bunreacht na hÉireann, which would accrue without restraint to Irish citizens if the common 

good did not necessitate their infringement. It was held by the Supreme Court in Whelan that the 
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applicants would not be able to rely on Heaney in advancing their case. The Court founded this 

conclusion upon the premise that in contrast to the situation prevailing in Heaney, the 

predicament of Whelan and Lynch was not related to a ‗deprivation of liberty in some broad 

public interest but (to) a deprivation of liberty because of the criminal culpability of the person to 

be sentenced.‘
23

 It was suggested that the Court in Heaney did not intend the doctrine espoused 

therein to apply to scenarios such as that at hand in the instant case.
24

 

It appears that the Court‘s interpretation of Heaney was correct. It is clear that the 

judgment of Justice Costello sought to import a particular test regarding ‗the notions of minimal 

restraint on the exercise of protected rights, and of the exigencies of common good in a 

democratic society.‘
25

 Consideration may be afforded to the principled argument that every 

murderer is, in a sense, imprisoned in the public interest – it has been recognised that 

‗incapacitation‘ is one of the pillars of the criminal justice system, and a factor in sentences 

imposed upon those convicted of offences.
26

 If one accepts this ‗common good‘ purpose for 

incarceration, it may be submitted that Heaney proportionality ought to apply to all sentencing 

exercises. The Court effectively sealed off this avenue of argument however by holding that life 

imprisonment for murder is ‗wholly punitive‘ in nature.
27

 Sentencing for murder is therefore a 

specifically defined process that follows a determination of guilt, and not an abridgment of 

liberty instigated in the ‗broad public interest‘ prior to conviction.  

 
 

D JUDICIAL FUNCTION 

 

 

It was alleged by Counsel for the appellants that by prescribing a mandatory life sentence for 

murder, the legislature had, contrary to the doctrine of the separation of powers, usurped the role 

of the judiciary. The matter of intervention by the executive was also raised, as it was noted that 

the task of determining whether or not to grant temporary release to the criminal had been 

conferred upon the Minister for Justice, Equality and Law Reform by the Criminal Justice Act 

1960 (as amended by the Criminal Justice (Temporary Release of Prisoners) Act 2003) (1960 

Act).
28

 Having provided an analysis of the relevant case law and legislation, the Court rejected 

both submissions.  

It was firstly highlighted by the Court that ‗a clear distinction‘
29

 could be established 

between the process of the legislature delineating a fixed penalty for certain crimes and that of a 

judge imposing a penalty in a particular case. In accordance with the judgment delivered by Mr 

Chief Justice O‘ Dálaigh in Deaton v The Attorney General,
30

 it was held that the formulation of 

fixed penalties for certain crimes is a legitimate element of the legislative function, subject to 

proportionate correlation between the measures espoused and the crime committed. The issue of 
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the freedom to exercise judicial discretion would become live only if the Oireachtas had elected 

to specify a ‗range of penalties‘.
31

  

Having striven to reach the conclusion that the offence of murder demanded the 

imposition of a life sentence, and that the condition of proportionality was therefore not violated, 

the Court therefore stated that the prescription of a mandatory penalty by the legislature was a 

valid act. It is submitted that even if the Court was not entirely persuasive with regard to 

demonstrating the proportional necessity of a mandatory life sentence for murder, it is consistent 

with precedent to compartmentalise legislative and judicial processes in relation to it. 

Notwithstanding this, it is respectfully submitted that in order to treat this aspect of the instant 

case comprehensively, and consolidate a general principle that judicial discretion is not absolute, 

and may only be exercised after it has been authorised by the legislature, it may been helpful if 

the Court had afforded further consideration to analysis proffered on matter by Ms Justice Irvine 

in the High Court. In her discussion of judicial discretion, she referred not only to Deaton, but to 

more recent jurisprudence such as Osmanovic v DPP, in which it was stated that it ‗is quite clear 

from the judgment of Ó Dálaigh C.J. in the Deaton case that the Oireachtas does have powers to 

lay down general parameters within which a sentence is to be imposed.‘
32

 

Having espoused the sentiments related above with regard to judicial discretion, the 

Court then examined a claim made on behalf of the appellants that Deaton does not apply to the 

instant case because ‗the sentence imposed is not in substance a determinate one.‘
33

 As the 

ability to bestow temporary release upon prisoners had been statutorily conferred upon the 

Minister for Justice, it was alleged that the sentence imposed upon murderers consisted of not 

only a punitive element, but also of a preventative aspect, added by the Minister for Justice when 

evaluating whether the prisoner was a suitable candidate for temporary release. It was contended 

by Counsel for the applicants that this deprives the trial Court of the opportunity to stipulate that 

a sentence proportionate to the circumstances of the case should be served.
34

  

The Court rebuffed the aforementioned argument with logic that initially appeared 

heavily assertive, holding that extant jurisprudence demonstrates that ‗preventative justice is not 

known to our judicial system …‘.
35

 The Court substantiated this claim later on however, offering 

the rationale that as the sentence imposed for murder endures for the entire life of the person 

convicted, even if the possibility of temporary release exists, the individual is always liable to be 

returned to incarceration should their temporary release be revoked for ‗good and sufficient 

reason‘.
36

 The punitive aspect of the sentence is therefore always operational, and is not 

superseded by preventative considerations which divest the Court of the ability to impose a 

proportionate sentence.  

In developing its discourse in this area, the Court  drew upon cases such as Murray v 

Ireland
37

 to illustrate that the ‗legitimacy of the discretionary power to grant temporary release as 

conferred on the Minister has, as Counsel for the State pointed out, been acknowledged in 
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successive judgments of this and other courts.‘
38

 It then concluded by delivering the opinion that 

when considering an application for temporary release, the Minister for Justice is operating 

within the terms of the 1960 Act. This must be viewed as a distinct act to sentencing, and ‗is not 

a decision on the sentence to be served.‘
39

 It may be contended that acceptance of this reasoning 

relies heavily upon subscription to the ‗formal provisions of the law‘ and less regard to ‗the 

substance and effect of the law‘,
40

 as the length of time physically spent in prison by the 

murderer is essentially determined by the Minister for Justice in conjunction with the Parole 

Board. It submitted that this argument was effectively deflected by the nuanced logic employed 

by the Court described above – whilst the prisoner may enjoy temporarily release, this does not 

bring to an end the sentence which has been imposed upon them, and their privilege may be 

curtailed if a ‗good and sufficient reason‘ arises.
41

  

 

 

E COMPATIBILITY WITH THE EUROPEAN CONVENTION ON HUMAN 

RIGHTS ACT 2003 

 

 

Finally, the appellants sought a declaration pursuant to section 5 of the European Convention on 

Human Rights Act 2003 that section 2 of the 1990 Act is incompatible with Article 5 of the 

European Convention on Human Rights. This submission was founded upon the contention that 

the Minister for Justice, in apparently delineating the period of time to be served, was exercising 

a judicial function. This was argued to be a violation of Article 5(1) and 5(4), which respectively 

provide that ‗(n)o one shall be deprived of his liberty save in the following cases … lawful 

detention of a person after conviction by a competent court. ...‘ and ‗(e)veryone who is deprived 

of his liberty ... shall be entitled to take proceedings by which the lawfulness of his detention 

shall be decided speedily by a court. …‘
42

 Furthermore, it was alleged that the duration of the 

sentence to be served was determined ‗in an arbitrary fashion by a Minister‘.
43

  

Having conducted a review of relevant jurisprudence of the European Court of Human 

Rights (ECtHR), the Court declined to accept the arguments listed above. Citing the case of 

Kafkaris v Cyprus,
44

 it was stated that the ECtHR ‗made a clear distinction‘ between the 

imposition of a mandatory and punitive life sentence … and the exercise of an executive 

discretion…‘.
45

 It is therefore submitted that the invocation of this precedent comprehensively 

demonstrates that the State has not violated Article 5(1). In addition to this finding, a further 

blow was dealt to the appellants when the Court noted that in Kafkaris, it was not merely held 

that the exercise of executive discretion in relation to mandatory life sentences did not 

contravene Article 5 – in fact, it was adjudged that if there was a possibility of the executive 

reviewing a life sentence with a view to granting privileges such as conditional release, this 
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would guard against a violation of Article 3, as degrading treatment was not being inflicted upon 

the prisoner by a sentence that was ‗irreducible with no possibility of release‘.
46

   

 

With regard to the second submission made on behalf of the appellants in relation to the ECHR 

Act 2003, the Court imported a test outlined in Kafkaris in order to illustrate that the sentence 

being served by the appellants was not ‗arbitrary‘. The Kafkaris analysis involved an 

examination of whether there exists a ‗a clear and sufficient causal connection between the 

conviction and the applicant‘s continuing detention which is pursuant to his conviction and in 

accordance with the mandatory life sentence imposed on him by a competent court...‘.
47

 It was 

held by the Court that in the instant case, the prisoners were being ‗detained in accordance with 

the punishment provided by law and ordered by the court of trial.‘
48

  

It is submitted that this conclusion may not amount to a principled rejection of the 

arguments of the appellant. Rather, it appeared that the issue was dismissed rather easily by the 

Court, when it stated that on the facts of the instant case the Minister for Justice had chosen not 

to exercise a power conferred upon him with regard to temporary release, and that a ‗causal 

connection‘ persisted between the detention of the appellants and the sentence delivered by the 

court of trial.
49

 It is possible that the Court may have deployed another line of reasoning to 

further the conclusion that arbitrary action is unlikely to occur in relation to those incarcerated 

for murder by highlighting the reality that specific grounds for granting temporary release are 

enumerated in the 1960 Act. It is suggested that these largely reduce the risk of the executive 

acting arbitrarily with regard to temporary release. 

Reliance was finally placed by the appellants upon four cases in which the ECtHR 

determined that ‗(t)he sentencing regime in the United Kingdom ...was ... incompatible with the 

provisions of the Convention...‘.
50

 The Court demonstrated that the employment of these 

authorities was not a profitable strategy for the appellants however, as it illustrated that the 

sentencing process impugned in those instances was of a different nature to that in operation in 

Ireland, which, as had been comprehensively explored elsewhere in the Whelan judgment, is 

exclusively punitive in nature. It demonstrated that the UK sentencing process had fallen on the 

fact that it was comprised of a punitive and preventative element, and not due to a principled 

rejection of the imposition of a mandatory life sentence by the ECtHR. 

 

 

F CONCLUSION 

 

 

It is evident that decision delivered in Whelan will have a significant impact on the frequently 

controversial issue of sentencing in cases of murder in Ireland. It represents an important judicial 

endorsement of the mandatory life sentence in such instances, and therefore ensures that 

penalty‘s preservation in the jurisprudence of this jurisdiction in the immediate future. It appears 

that in formulating its judgment, the intention of the Court was to establish that section 2 of the 
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1990 Act is constitutionally acceptable and compatible with the ECHR, and it is submitted that 

as outlined above, it succeeded in doing so. It is contended however  that while the provision has 

survived on these technical grounds, the persuasive value of some of the principled arguments 

advanced in its favour (such as Chief Justice Murray‘s intent based analysis and the allusion to 

the concept of deterrence made by the Court) is questionable. Consequently, it seems that debate 

initiated by bodies such as the Law Reform Commission concerning matters such as the need to 

reflect the varying degrees of moral culpability encompassed within the offence of murder 

remains unresolved. If a principally as well as practically sound justification is to be established 

for the mandatory life sentence, it is arguable that this issue warrants more extensive 

consideration than it was afforded by the Court in Whelan.     
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LAW, LITERATURE AND THE IMPORTANCE OF NARRATIVE TO 

THE LEGAL EDUCATION 
 

Garret Sammon* 

 

 

A INTRODUCTION 

 

 

The image of the lawyer as the hommes des lettres or ‗man of letters‘ is no longer an element of 

contemporary cultural imagination. Until the latter part of the 19
th

 century the lawyer was 

considered a professional interested not only in law but also literature, politics and philosophy. 

Voltaire, for instance, trained in law but used literature as a means of polemic. His writings 

engaged with civil rights, democracy in France and theories of government through the media of 

poetry and prose.
1
 Montesquieu also trained as a lawyer but engaged with philosophy and 

political thought throughout his career.
2
 This was central to the conception of the law both in 

Europe and the Americas. Law was not considered an autonomous discipline, but rather 

something more akin to an art form. Literary allusion and philosophical musing were 

interspersed with deductive logic in judicial decisions. It was not until law came to be imagined 

as a body of rules to be applied to particular factual situations in an ascetic fashion, that it came 

to be seen as wholly separate to the arts. Law became akin to a science and subject to its own 

insular discourse.
3
 But this vision did not go unchallenged for long. Calls for the inclusion of the 

social sciences
4
 or literature

5
 within the legal curriculum surfaced in the early years of the 20

th
 

century. Members of the judiciary have also frequently taken a stand against this autonomy of 

the law by quoting poetry and prose in their written decisions to illustrate and support their 

arguments.
6
 

The Law and Literature movement is one element of this revolt. It grew to prominence in 

the USA in the 1970s. Since its birth a large number of sub-currents of thought have arisen 

within this field. This article will focus on the narrative strand of this movement which sees the 

law as an entity constructed of stories told by various actors in the legal system. It will argue that 

an understanding of narrative technique and literary interpretation is vital to modern legal 

education. Literature and narrative must benefit from an integrated teaching method in all 

modules of the typical law school curriculum and particularly in the new and increasingly 
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popular clinical education courses. This is a simple and practical means of ensuring that true 

interdisciplinarity exists between these two fields. 

This article will use four concrete examples, taken from topics on a typical undergraduate 

curriculum, to illustrate the importance of an integrated approach to literature and narrative in 

legal education. First, the role of the Victim Impact Statement in the legal system will be 

examined. Secondly, the depiction of the lawyer as a storyteller. Thirdly, the discussion of the 

role of the jury in the legal system. Finally, the understanding of the role of the lawyer in her first 

meetings with the client. This article will conclude by arguing that an understanding of narrative 

is of vital importance to the daily professional life of a lawyer. 

Before examining the substantive employment of literature and narrative in the law 

school, it is necessary to deal with some preliminary arguments concerning interdisciplinarity in 

general and the law and literature movement in particular. The following section also outlines a 

particular vision of interdisciplinarity which will ensure that the correct balance between 

doctrinal study and innovative teaching methods is maintained.  

 

 

B OBJECTIONS TO INTERDISCIPLINARITY IN LEGAL SCHOLARSHIP 

 

 

The Law and Literature field is frequently criticised for its perceived lack of true 

interdisciplinarity. Baron argues that the connection between law and literature is highly elusive 

and that scholarship in this area is characterised by a ‗compare and contrast‘ mentality.
7
 The 

questions asked by scholars tend to be ‗What can literature say about law?‘ or ‗What can the law 

learn from literature?‘
8
  According to Baron this highlights the tendency of academics in this 

field to oppose and therefore privilege one or other of its components. In doing so the law comes 

to be seen as a barren monolith of rules and doctrine while literature is glorified as the source of 

meaning in human life, bursting with colour and potential.
9
  

Interdisciplinarity in the law has also been criticised by Anthony D‘Amato who claims 

that interdisciplinary study has no ‗cash value‘ for students.
10

 By extension he argues that the 

‗opportunity cost‘ of such educational models is too great for any institution to justifiably focus 

on this area. He also points to the actual impossibility of such study and the fact that it may in 

reality dilute doctrinal study of the law. He notes the increasing trend in American Law faculties 

towards employing candidates holding PhD qualifications in disparate domains such as 

economics, anthropology, psychology or literature, in addition to the traditional JSD. D‘Amato 

argues that as it would be impossible for any scholar to maintain expertise in two wholly 

divergent areas it is difficult to see how useful cross-pollination of disciplines can actually occur.  

But, it is submitted that interdisciplinarity does not necessarily equate to symbiosis. There is no 

need or desire for the law to influence literature. That is not the purpose of the enterprise. Rather, 
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it is argued, literature is a tool to be employed in the pursuit of greater understanding of the law. 

It is unnecessary for the same level of expertise to be required in both domains. It is not expert 

knowledge but rather appreciation of another discipline which is useful in such interdisciplinary 

movements. 

D‘Amato also appears to overlook the potential benefit of employing candidates trained 

in two different modes of reasoning. Employing two different perspectives in the pursuit of an 

understanding of the law can only serve to open the legal mind to alternative and innovative 

arguments. He places too great an emphasis on the insularity of disciplinary discourse and it is 

submitted, credits such movements as law and literature with more ambition than they actually 

possess. As stated above, such movements do not wish to influence each other in a symbiotic 

fashion. There is no desire to breach the ‗inherent insularity‘ (if this can actually be said to exist) 

of disciplinary discourse and no urge to challenge the ‗disciplinary identity‘ of a particular field, 

which D‘Amato argues is self protective and intentionally created. The law and literature 

enterprise is simply concerned with gleaning relevant and useful information from literary 

discourse in order to facilitate an innovative reading of the law. 

Equality and mutuality of benefit are not primary concerns of this movement, but neither 

is the idea of invasive intrusion into another field of study. Rather there will usually be some 

form of subtle, but mutually respectful, hierarchy between the disciplines concerned. The 

secondary discipline (Literature) will be seen as a tool which can be used to tinker with the 

mechanics of the primary discipline (Law). That is not to say that this author agrees with the 

‗opposition thesis‘ of Baron which was outlined above. This idea is too combative in nature and 

does not account for the respect which scholars of one discipline show to the discourse of 

another.  

Rather than wholly discard the law and literature enterprise, it is suggested that there is a 

simple and structural solution to many of these critiques; the true integration of literature and 

narrative within the undergraduate legal curriculum.  

 

 

C THE NARRATIVE EXAMINATION OF THE VICTIM IMPACT STATEMENT 

IN THE IRISH LEGAL SYSTEM 

 

 

The use of the Victim Impact Statement (VIS) at the sentencing stage of the criminal trial in the 

USA and other jurisdictions has been the subject of much examination and criticism, particularly 

since this involvement of the victim is indicative of a possible move towards a tripartite legal 

system. Recent developments in this area of the law such as the repeal of section 5 of the 

Criminal Justice Act 1993 by the new Criminal Procedure Act 2010
11

 and the provision of a new 

framework for the regulation of the use of the VIS, highlight the currency of discussion in this 

area. But, as some commentators have pointed out, the new scheme leaves a number of questions 

unanswered.
12

 The category of persons allowed to make such statements has been extended
13

 and 
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issues surrounding the publication and broadcast of such statements have been dealt with.
14

 But 

questions such as who should guide the victim through the construction of the statement and, 

crucially, the weight which should be given to the statement in the analysis of the court have 

been largely ignored.
15

 There is also no reference to the permitted content of the statement. It is 

argued that a narrative analysis of the VIS is relevant in any discussion of these issues.  

The narrative deconstruction of a VIS is important in understanding why it has the effect 

that it does. The language and register used, the person presenting the statement and the stage of 

the trial at which it is read, will all influence its effect. A study of the VIS from this perspective, 

by deconstructing the micro-structure of its language, will allow us to come to a greater 

understanding of the effect of such techniques on the typical legal actor. Arguably, should a 

narrative analysis of such statements indicate the questionable use of subliminally persuasive 

language, then general guidelines as to the construction of the statement would be required. 

These would be followed by the victim and also by the person nominated to advise her in the 

writing of the statement. This would ensure that there is no indirect and detrimental effect of 

such statements on the requirements of due process.  

The possibility of examining the effect of the VIS from a narrative analysis perspective 

has been little referred to in this jurisdiction. Gearóid Carey makes a narrow reference to it, 

describing it as allowing the decision making process to become more ‗empathetic‘ and the 

parties to speak a language which is normal, not ‗exclusive‘ like legal language.
16

 This however 

seems to be a reductive vision of the potential of narrative analysis in this field. While 

facilitating the engagement of the non-lawyer with the legal system is a desirable benefit, the 

potential for analysis here is much greater.  

One of the most well known examples of the VIS is that of Mary Murphy which was read 

aloud during proceedings against those who stood accused of unlawfully killing her son, Brian, 

outside a Dublin nightclub.
17

 If this text is detached from the sad reality in which it is founded 

and analysed from a purely narrative perspective, the force of its story is very clear. Mrs Murphy 

describes the ‗primal‘ love one has for one‘s children.
18

 She addresses those accused directly and 

says that had she been there when ‗Brian was savagely kicked and beaten to death‘ then the 

perpetrators would not have succeeded because ‗you [the accused] would have [had] to kill me 

first.‘
19

 She introduces her son, who has been ‗dehumanised‘ by the trial process, to the court.
20

 

                                                           
14

 Section 3(5)(5) of the 2010 Act outlines the powers of the court in the regulation of the publication of the VIS and 

creates a number of offences for which a person or body corporate ignoring a court order limiting broadcast or 

publication would be liable. 
15

 Section 5(3)(a) of the 2010 Act merely states that  

When imposing sentence on a person for an offence to which this section applies, a court shall, 

upon application by the person in respect of whom such evidence was committed, hear the 

evidence of the person in respect of whom the offence was committed as to the effect of the 

offence on such person. 
16

 G Carey ‗Victims, Victimology and Victim Impact Statements‘ (2000) 10(3) Irish Criminal Law Journal 8; R 

Guiry ‗Who is the Victim? – The use of Victim Impact Statements in murder and Manslaughter cases‘ (2006) 16(3) 

Irish Criminal Law Journal 2; A McGrath ‗Is Anybody Listening and Why do they Hear? The Use of Victim Impact 

Statements in Ireland‘ (2008) 15(1) Dublin University Law Journal 71. The idea of adding empathy to the judicial 

process, of aiding a person in their communication with the rigid institutional discourse of the law, is central to J 

Boyd White‘s thesis of ‗justice as translation‘ which will be discussed later in this paper. But there is greater 

potential for narrative analysis in this area. 
17

 The Victim Impact Statement of Mary Murphy was printed in full in The Irish Times (Dublin 9 March 2004). 

Elements of the Victim Impact Statement presented by Mary Murphy to the court are also extracted in Guiry (n 16). 
18

 ‗So where is my baby in all this - Victim Impact Statement of Mary Murphy‘ The Irish Times (9
 
March 2004). 

19
 ibid. 



[2011] COLR 

 

98 

 

She employs a composite of stories, anecdotes and images which are a mother‘s memories of her 

son and the life he lead. Mary Murphy went on to describe her son‘s ‗free spirit‘ and how she felt 

‗brutalised‘ by the trial process.
21

 The use of emotive language, the first person narrative form, 

the direct ‗you‘ form of address to specific persons, the strategic employment of strong 

adjectives and the use of clear imagery are all elements of a carefully constructed, and therefore 

hugely impactful, narrative. The last lines spoken by Mary Murphy, included the phrasing 

‗[t]ruth is lost here. Brian is lost here. I am lost here.‘
22

 Phrases such as this are highly 

memorable and emotive. This narrative or rhetorical device, the triptych or ‗rule of three‘ has 

been used for countless generations and its impact is unquestionable. For instance, Anthony‘s 

speech in Shakespeare‘s Julius Caesar (Act 3 Scene ii Line 73) begins: ‗Friends, Romans, 

Countrymen...‘ setting the scene for a carefully constructed political polemic. Julius Caesar 

himself employed this mechanism in his Commentarii de Bello Gallico (Commentaries on the 

Gallic War) which is written in the form of a third person narrative and is the source of the well 

known triptych ‗Veni, vidi, vici‘ or ‗I came, I saw, I conquered.‘  

The form that these statements take, the language employed and the tone used all 

influence the effect that they have. It is questionable that the name of the offenders in these cases 

should be remembered in a different way than the court intended due to the VIS and the power of 

the story that it contained.
23

 A balance must be found between the protection of due process 

concerns and the need to give the victim that ‗day in court‘ which is so desperately desired. 

There must be some way that the VIS could be deconstructed, its language examined and 

neutralised, while maintaining a balance between the interests of the victim and the accused. For 

example the idea that the VIS should come from a more neutral source is worth examining.  The 

option in the UK for the presentation of the VIS by a victim advocate should be given some 

consideration.
24

 Narrative analysis is of relevance in this debate and allows not only the student 

but also the legal professional to engage with these issues in an innovative manner. 

 

 

D ANALYSING THE LAWYER AS STORYTELLER 

 

 

Each lawyer in a case will have the same facts to deal with. Yet each will argue in a different 

way. She will pick and chose from the facts available, placing emphasis on some points and 

reducing the importance of others in order to construct the best story possible to further the 

claims of the client. A number of narrative techniques are employed in this process. 

The lawyer may implicitly use ‗stock scripts‘ which are familiar to members of the 

‗discursive community‘ in order to paint particular figures in the trial process as certain well 

known characters – the villain, the hero, the lone figure.
25

 This encourages the decision maker to 

follow the well known out-come of the script.  
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The lawyer will also focus on what some authors call ‗proto-myths‘, in order to add 

weight to the particular story which she is presenting.
26

 Examples of ‗proto-myths‘ include 

historical events such as 11 September 2001
 
and 1916 which have taken on mythical status, with 

a clear narrative and final moral attached to it. Jonathan Yovel points to the use of a myth 

surrounding the invasion of a rural farming settlement by Arab imposters in the Supreme Court 

of Israel. This story could only be truly understood by the Zionist community to which it was 

aimed. This parallel with a stock script, known to the community, will result in an attraction of 

the decision makers towards a similar conclusion to that in the well-known myth. 

One example of this in an Irish context, it is argued, is the picture painted of the 

defendant in The People (DPP) v Nally.
27

 The residue of such a proto-myth can be seen in the 

Court of Criminal Appeal judgment. The picture is painted of the lone farmer, in the rural 

community, farming the land that he and his family had for generations, before being invaded by 

the typical rogue character, the usurper, the wrongdoer. Such stories have a long history in 

Ireland and have become part of our cultural imagination; for example the play The Field by 

John B Keane deals with themes of the outsider, boundary disputes, territoriality, the nature of 

legal truth and social justice as a remedy for the impotence of the law.
28

  

The narrative analysis of judicial decisions challenges the law student to question not just 

what the law is, but the processes which have created the law in its present form. It is also of use 

in clinical legal education allowing students to examine skills employed by the advocate in court. 

In addition it facilitates debate on certain ethical aspects of courtroom advocacy. Where are the 

boundaries to be drawn in the use of such narrative techniques? Should they be permissible or 

are they an interference with due process considerations? An understanding of the mechanics of 

the courtroom and the factors which may have influenced the bench in coming to a particular 

decision is also an important guide for the law student in coming to her own interpretation of the 

meaning of ‗truth‘ within the legal system. Is there a unique and correct answer to every set of 

facts when applied to the law? Since this is arguably not the case, the law student should be 

encouraged to learn what the legal requirements of truth actually are. By engaging in such 

analysis the law student learns more than doctrine (what the law actually is), she comes to 

understand the processes of the law (why the law is the way it is).  

 

 

E NARRATIVE AND THE JURY 

 

 

The narrative analysis of the functioning of the jury is important in two main respects. It can be 

used as a purely academic exercise, for example a critique of the role of the jury within the legal 

system. But it can also be used in the context of clinical legal education as a means of educating 

the law student about the way in which the advocate in the courtroom interacts with the jury. 

This interaction is most direct during the advocate‘s closing remarks to the jury. It is at this point 

that a large difference can be seen in the techniques used by the defence and prosecuting counsel. 

In a study by Anthony G Amsterdam and Randy Hertz some years ago the authors outlined a 
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number of these techniques in detail.
29

 Firstly, they focused on the common macro-structure of 

the closing arguments. These normally started with praise for the jury in approaching the matter 

in the correct state of mind and proceeded to a summary of the testimony, of the opposing 

counsel‘s arguments and of the gaps in those arguments. Then an expression of confidence in the 

good judgement of the jurors and a reference to the higher values at stake in the case was made. 

But it is the micro-structure of the language used which is most interesting. 

In any trial both counsel wish to create a rapport with the jury, but they will achieve this 

in very different ways. The defence counsel wished to establish a dialogue with the jurors by 

addressing them directly in the ‗you‘ form of the verb. This is a means of engaging the jury in a 

relatively informal conversation with the advocate. The jury would become an active participant 

in the trial process. In this way the jurors would be allowed to open their minds to the possibility 

of reasonable doubt. However, the prosecution wished to avoid any possibility of an exchange of 

ideas.  Imagination and dialogue were aligned with speculation, something which the jurors 

would be charged to avoid by the judge. The prosecution rather wished to ‗discuss‘ the matter in 

a one-sided way with the jury.
30

 The jury were required to apply the law to the facts, in a 

scientific and syllogistic fashion. Any broadening of the mind would be considered inappropriate 

and a breach of their duty to the law. In the narrative of the prosecution the jury had no active 

role, only a passive and mechanical application of the law to the facts as presented, in order to 

avoid any room for reasonable doubt to arise. 

The authors also noted that the role of the jury in each story was radically different. The 

defence counsel made use of a classic narrative, a stock script in order to bend the jury to her 

way of thinking. She placed the jury centre stage as the protagonist and hero of the piece, faced 

with various challenges and being forced to rely on his own good character in order to come to 

the best resolution. As the authors point out, this is one of the best known scripts in folklore and 

exists in many instances in this jurisdiction, for example Cúchulainn. It is therefore a very 

transferable technique.
31

 In this narrative the jurors would be rewarded for successful completion 

of the task, a decision well-made, with admiration by the discursive community or audience of 

which they were part. Such an understanding of the functioning of the jury and the role of the 

advocate in this relationship gives the student a further platform from which to criticise this 

element of our legal system. 

It would be very difficult for even the best advocate to structure her closing arguments 

(as well as her behaviour throughout the whole of the trial process) so minutely as to be aware of 

every element of the microstructure of her speech, the verbs used, the adjectives and nouns, the 

narrative links, the subtleties and emphases placed on various areas. In addition, in order to avoid 

the charge of encouraging the jury to speculation, the techniques the advocate employs must be 

implicit, must work at a subliminal level. They must remain within the boundaries of due process 

considerations. If the typical advocate is not aware of these techniques then it is arguable that 

they should be studied and learned in the law school. Ethical concerns may also exist regarding 

the possible manipulation of juries through the use of such techniques. For instance it has been 

highlighted that even a slight change in the syntactical construction of a sentence can result in a 

completely different inference being drawn by the jury.
32

 The statement made by the lawyer 
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before the jury thus moves from being legitimate to illegitimate. The problem is that this form of 

manipulation may already be occurring, yet it goes unnoticed by the majority of players within 

the legal system. It is argued that the unseen weapon of narrative technique should be 

transformed into a usable tool by training the law student in its employment. Or if such 

techniques are to be considered illegitimate then a capacity to recognise them is necessary in 

order for legal actors to police their use. 

 

 

F THE LAWYER IN THE CLINIC – ‘JUSTICE AS TRANSLATION’ 

 

 

The narrative study of the role of the lawyer in her clinic and in particular in her first meetings 

with the client can serve the law student in many ways. It allows her to learn how to deconstruct 

and reconstruct the story she is hearing from or telling to the client. It teaches her how to better 

understand the substance and structure of the story and also how to reconstruct the story in a 

medium suitable for court room presentation and in the way that will best further the client‘s 

goals.
33

 But an understanding of narrative may also hold potential for the ethics of the legal 

profession as a whole.  

 

 

1 James Boyd White and ‘Justice as Translation’ 

 

 

Storytelling teaches the law student how to best realise ‗justice by translation.‘ This concept was 

developed by James Boyd White. He defines ‗translation‘ as ‗an art of recognition and response, 

both to another person and to another language.‘
34

 He describes the process of translation as 

carrying the translator ‗to a point between languages, between people...where the differences 

between them can be more fully seen and more nearly comprehended.‘
35

 He argues that this 

vision of translation is not merely a model or analogy for justice but that it is also a means of 

effecting justice. Law and justice have at their core the formulation of ‗right relations, both 

between one person and another and between a mind and the languages it confronts.‘
36

 This is 

recognition that the law is not only a linguistic discourse, characterised by a specific, 

institutionalised form of language, but it is also a human discourse. It is centred on interpersonal 

relationships between legal actors and subjects of the law. Boyd White states that translation, as 

an art, is driven by a deep desire to understand. But it is also centred on an ethical requirement to 

do justice to the meaning of the text to be translated. It is this ethical ideal which is central to this 

                                                                                                                                                                                           
defendant is not a friend of yours is he?‘ and notes that this implies that the person concerned is an enemy. This is 

contrasted with the question ‗The defendant is not an enemy of yours is he?‘ which, it is noted, is more neutral 

indicating that the person concerned is neither an enemy nor a friend of the witness. This author also suggests that a 

more active role for the jury could go some way to solving this problem. She notes that in the past the juror was 

permitted to ask questions of the advocate and wonders whether a return to this system would be favourable. The 

advantages and disadvantages of such a system are outside the scope of this article. 
33

 C Grose ‗Storytelling across the Curriculum: From Margin to Centre, From Clinic to Classroom‘ 

<http://ssrn.com/abstract=1469028> (7 March 2011). 
34

 J Boyd White Justice as Translation (University of Chicago Press 1990) 230. 
35

 ibid 230 (emphasis added). 
36

 ibid. 
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ideal of ‗justice as translation.‘ This idea is, or should be, the core of the lawyer‘s professional 

task. It is a systematic process by which the goal of justice can be furthered. 

When in a meeting with a client, or more generally when a citizen interacts with the legal 

system, there are two languages being used. First, the language of the citizen telling her own 

story (the text to be translated), and secondly, the legal language of the court room (the target 

language). This latter text is born of a conservative institutional framework with its own 

particular culture and internal rules of procedure. The lawyer, in order to best understand the 

language of the client, must begin to learn his language, thus there is an element of translation 

from one language system to the other. This translation, like any, can never be perfect. White 

argues that it is through the creation of a third language, which is an integration of the two other 

language systems, that the needs of both will be best understood or ‗justice by translation‘ will 

be realised.
37

 There is a practical imperative for the conceptualisation of justice in this manner, it 

is of importance in the day to day professional life of the lawyer.  

But this is not the only purpose of such a concept. Examining justice in this sense allows 

us to understand that there is another way of looking at how justice is done. It is important that 

the lawyer removes herself from the conservative institutional framework, of which she is part – 

the legal system, and views the workings of that system from an external perspective. The law 

must do justice to all parties but the legal actor cannot ensure that this happens if she has no 

understanding of what the word ‗justice‘ means to a person outside of the system.
38

 This is 

similar to the idea that cultural power tends to be invisible to the person exercising it. The person 

subject to racism or sexism or homophobia will see instances of these phenomena in places 

where the persons or people who actually exercise it, though not intending to, do not. It is from 

this general phenomenon that ‗justice as translation‘ draws its main strength – an ability to view 

the world and its workings from the perspective of ‗the other‘. 

 

 

2 The Study of Literature – A Vehicle for the Understanding of ‘Other’  

 

 

Learning what the perspective of the other actually is can be done through reading expressions of 

that perspective in literature. The work of Maya Angelou or EM Forster could for example be 

used to gain insights into the perspective of the black or gay communities and their relationship 

with the law. The benefits of such study of narrative and literature have been criticised by many 

authors. Baron argues that focusing solely on a literature of the oppressed or the ‗other‘ is where 

many law and literature courses fall into the ‗antagonistic dichotomy‘ which tends to privilege 

                                                           
37

 J Boyd White ‗Translation as a Mode of Thought‘ (1991-1992) 77 Cornell L Rev 1388, 1391.  He states that 

... the process of interviewing clients and witnesses, [should be] seen not simply as bureaucratic 

‗intake‘ or as the occasion for emotionally supportive (or destructive) behaviour but as an essential 

part of all lawyering ... this kind of teaching would insist ... on bringing to the surface of attention 

some sense of the different ways in which the stories of cases we read could be told in different 

languages and voices ... [a] sense of ordinary language, ordinary life [is] not just ... a matter of 

intellectual curiosity or political ideology but ... an important part of training in the activity of 

lawyering. 
38

 ibid. 
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one element of the interdisciplinary movement over the other.
39

 Such courses become overly 

politicised and lose sight of their original aims. Careful selection and careful use of texts should 

avoid this problem. Baron described the use of literary texts to gain insight into the perspective 

of the ‗other‘ as the ‗moral uplift‘ rationale for the study of literature in the law school.
40

 She 

describes it as the argument that lawyers rely to such a great extent on syllogistic reasoning and 

propositional logic that there is a fundamental imbalance in the law. To correct this requires 

reliance on more concrete, emotional and intuitive forms of understanding. Literature is often 

seen as the vehicle for this process of learning. Baron notes a number of problems with this 

reasoning. First, she points out that it is possible that a student will read literature and learn no 

morals from it. Secondly, she states that it is probable that any work of literature could be used in 

this means since it is rare that a work of literature would have no moral message of any kind. 

Therefore, it is impossible to decide where the canon begins and ends. Thirdly, she rightly notes, 

that if works of literature are taken solely from the traditional, ‗classical‘ canon an accurate 

image of the perspective of various ‗others‘ would not be acquired. This is because a number of 

different voices are traditionally excluded from this canon.
41

 Finally, she points to the lack of 

consensus between scholars as to the message to be taken from particular works.  

These arguments can be refuted individually. The argument that a student may read 

literature and not take any morals from it can be countered with the cynical but arguably true 

statement that many students read material of all sorts and will never learn anything ‗useful‘ 

from it. The potential breadth of the range of literature which could be chosen from in the 

construction of a syllabus is not a true argument against this ‗moral uplift rationale.‘ It merely 

supports the idea that a study of literature would do away with the idea of a universal perspective 

on the law. It would allow the law student to appreciate the full range of ‗other‘ perspectives that 

exist. Diversity is not a weakness but a strength. The ‗restrictiveness of the canon‘ argument is 

unlikely to be given much room to breathe since many judges have frequently made reference to 

works which do not normally conform to this canon, recent quotation of Harry Potter and The 

Philosopher’s Stone from the English judicial bench illustrate this point.
42

 A judicious inclusion 

of ‗literature of the oppressed‘ and careful structuring of the syllabus should avoid both the 

problem of under-representativeness and the potential politicisation of the curriculum. The lack 

of consensus between scholars as to the meaning to be extracted from a particular text is not in 

itself a flaw since this is the very nature of academic debate. The law and literature movement is 

in the very early stages of growth. Debate and therefore disagreement are necessary for its 

development. These counter-arguments are all attractive in nature, but they are also superficial. 

                                                           
39

 Baron (n 3). The phrase ‗antagonistic dichotomy‘ is employed by Katie Rose Guest Pryal to describe the tension 

between the two fields of law and literature which was noted by Baron. ‗Law and Literature and Interdisciplinary 

Copia – A Response to Skeptics‘ <http://ssrn.com/abstract=1479270> (7 March 2011).  
40

 Baron (n 3) 1064. 
41

 Examples of groups traditionally excluded would be women, queer writers and post-colonial writers. 
42

 Majorstake Ltd v Curtis [2008] 2 WLR 338.  On the construction of the word ‗premises‘ the court, per Lord Scott 

of Foscote, stated  

Harry Potter, we are told, received letters addressed to him at ‗The Cupboard under the Stairs, 4 

Privet Drive, Little Winging.‘ ‗The Cupboard under the Stairs‘ might have constituted ‗premises‘ 

for the purpose of letters from Hogwarts but for the purposes of the construction [of the legislation 

concerned] a normal use of the English language must be assumed.   

 

The author is indebted to Mark Coen, Adjunct Lecturer, Trinity College Dublin, for bringing this point to his 

attention.  
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There is however a fundamental problem with the basis of Baron‘s argument. The author again 

ascribes too great a level of ambition to the movement. The law and literature enterprise does not 

and should not seek to encourage moral ‗uplift‘ in its students. It should not prescribe a particular 

morality which its students must attain. Its goals are much more modest. The law and literature 

enterprise should seek to encourage moral ‗engagement‘. It is the process of addressing and 

examining the moral and ethical perspective of another person which is key to the development 

of the young lawyer. The student should take a new openness to the possibility of the existence 

of ‗other‘ perspectives from a study of literature, rather than an understanding of the exact 

contours of that perspective. It is submitted that this goal is of larger and more universal 

importance than the simple understanding of a specific cultural, temporal or even personal vision 

of the law. It is of course beneficial to know and understand the difficult relationship that exists 

between the characters of Dickens‘s Bleak House, for example, and the law. It is more important 

still for the law student to understand the reasons for this lack of harmony. But it is vital and of 

paramount importance for the law student to appreciate the possibility of the existence of this 

different, ‗other‘ perspective.  More importantly still, it is imperative that the student be capable 

of accessing, evaluating and reacting to that other perspective. It is this ability, which can be 

learned through reading literature and narrative, which will allow the future lawyer to realise a 

true ‗justice by translation‘. The student must be shown that language and its use is in itself an 

ethical performance. It carries with it the concurrent ethical responsibility to the person on whom 

it will have the most effect, to take into account his or her perspective on the world when we 

speak on her behalf.
43

  

 

 

3 Narrative Role Play – A Second Vehicle 

 

 

This idea of ‗justice as translation‘ could also be taught by using a form of role play. One student 

takes the role of the client and tells her story to another student, playing the role of the advocate. 

The advocate then retells the story to more students acting as judge or jury. At the end of the 

session all the students debrief comparing how the story was changed and manipulated by the 

different actors in the system.
44

 Then the reasons for these changes are examined – for example, 

did the advocate feel the need to make the language of the client more sophisticated? This could 

lead to an examination of relationships of power and subordination in the law and to an 

understanding of the ethical responsibilities of the advocate.
45

 Boyd White himself recognised 

the essential difficulty with this concept of ‗justice as translation‘. That is, the challenge to ‗give 

it [justice as translation] meaning not at the level of concept or theory but in literary and 

intellectual practice, in our speech and conduct. This is the task of the art that unites justice and 

translation.‘
46

 The study of literature and narrative as well as the judicious employment of certain 

techniques derived from theatre and drama can act as vehicles in overcoming this difficulty. 

                                                           
43

 C Cunningham ‗The Lawyer as Translator – Representation as Text: Towards an Ethnography of Legal 

Discourse‘ (1991-1992) 77 Cornell L Rev 1289; J Boyd White ‗What can a Lawyer Learn from Literature?‘ (1988-

1989) 102 Harv L Rev 2014.  
44

 This is a game with the same essential idea as the children‘s game of ‗Chinese Whispers‘ or as it may be known 

by those who have studied the drama Perspectives. It is given in a slightly different form here but is based on a game 

explained by Grose (n 33). 
45

 Cunningham (n 43).  
46

 White (n 34) 269. 
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Such a conception of the practice of law allows the lawyer to see her own weaknesses, to 

understand why exactly it is so difficult for him or her to see the matter from the client‘s 

perspective, the perspective of the other.
47

 This is something which not only benefits the lawyer 

in an idealistic vision of improving the ‗democracy of the law‘, of remedying patterns of 

subordination in the law,
48

 but which can also be of benefit to the lawyer in today‘s market place. 

The lawyer who listens to the client, but also sees exactly what it is that the client wants and 

needs – this is an edge that any corporation would be glad to have. This puts paid to the ‗lack of 

cash value‘ arguments of some critics of Law and Literature.
49

 

 

 

G CONCLUSION 

 

 

The possible application of literature and literary theory in the typical undergraduate law 

curriculum is wide. It is important however that it be used in such a way as to avoid the main 

criticism of the movement which was put forward by Baron. This article suggests that a practical 

means of avoiding the ‗antagonistic dichotomy‘ between law and literature is to use literature as 

a teaching tool, integrated into every area of the curriculum. The examples above also 

demonstrate that literature or a literary reading of law is not only useful in traditional academic 

courses, but also in clinical legal education. One particular author in this field has suggested that 

literary skills are just one of a ‗copia‘ which should be made available to the law student.
50

 

Narrative analysis of the law becomes just one tool in her kit, from which there are many others 

to choose. It allows the lawyer to escape from the overly restrictive constraints of doctrinal 

analysis and propositional discourse which have traditionally been characteristic of the law. It 

allows her to realise true ‗justice as translation‘ in her everyday professional life.  

                                                           
47

 Cunningham (n 43) 1393. 
48

 ibid. 
49
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50
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A COMPARATIVE ANALYSIS OF FREEDOM OF ASSOCIATION, 

TRADE UNIONS AND LABOUR RIGHTS IN IRELAND AND CHINA 
 

Donncha Conway* 

 

 

A     INTRODUCTION 

 

 

This work intends to compare how freedom of association is embodied in authoritarian and 

libertarian regimes. Rights related to freedom of association, and the application of such rights in 

the context of trade unions, provide the essay‘s main focus. Using Ireland and China as models 

of libertarianism and authoritarianism respectively, the essay will draw conclusions as to how the 

nature of a state affects its ability to guarantee rights, with reference to the two jurisdictions 

mentioned. 

Freedom of association is a right which is recognised as fundamental in liberal 

democracies,
1
 as well as in international legal instruments and establishments.

2
 Upon it are 

predicated crucial rights in the area of collective labour law, such as the right to form and join 

independent unions, the converse right to refrain from joining a union and the right to partake in 

union procedures. The method in which such a right is espoused – and the extent to which it is 

effective – depends greatly on the state‘s approach to it. Particularly, the vitality of a freedom of 

association guarantee is affected by the state‘s manifestation of its power as either libertarian or 

authoritarian. This essay intends to explore the effects of a state‘s character on its capacity to 

protect freedom of association, and related labour rights, at the individual level. 

 

 

1     Definitions and Assumptions 

 

 

An exhaustive analysis of the criteria which classify a state as being libertarian or authoritarian is 

outside the scope of this work. However, certain definitional assumptions must be made as to the 

characteristics of both for the purpose of this essay. 

First, ‗Libertarian‘
3
 will refer to the accordance of sovereignty to the individual and 

protection of her personal liberty as against the state.
4
 Such protections typically take the form of 

a codified constitution which assumes an identity antecedent to the state, and so legitimately 

                                                           
* LLB IV Trinity College Dublin. 
1
 For example: Bunreacht na hÉireann, Article 40.6.1° (iii); First Amendment to the US Constitution, as interpreted 

by the Supreme Court in NAACP v Alabama 357 US 449 (1958). 
2
 For example: Preamble to the Constitution of the International Labour Organisation; Freedom of Association and 

Protection of the Right to Organise Convention (ILO No 87) 68 UNTS 17; Articles 20 and 23 of the Universal 

Declaration of Human Rights. 
3
 As well as all cognate words. 

4
 As Axtmann put it: ‗liberal democracy is premised on the notion of popular sovereignty and its institutionalization 

[sic] in citizenship rights‘, Roland Axtmann Liberal Democracy into the Twenty-First Century: Globalization, 

integration and the nation-state (Manchester University Press Manchester 1996) 10. 
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controls the actions of the latter.
5
 Essentially, this essay makes the, hopefully acceptable, 

generalisation that a libertarian state prioritises such rights of the individuals as are fundamental, 

and has meaningful institutional mechanisms, such as judicial review, for ensuring that the state 

does not impermissibly encroach on such individual freedoms.
6
 In this essay, for descriptive and 

comparative purposes, Ireland will be used as a model for the ‗libertarian‘ system.  

Secondly, ‗Authoritarian‘ will refer to a system in which statist concerns may prevail 

over the interests of individuals, there being no determinative mechanism to vindicate whatever 

personal rights are extant.
7
 Such systems are typified by government opacity and a lack of 

individual input into state control.
8
 In this essay, China will be used as an example of a state 

which embodies the authoritarian approach to rights protection.
9
 

Thirdly, though it may not be unanimously accepted as a matter of political science, this 

essay will treat the ideas of libertarianism and authoritarianism as being not only mutually 

exclusive, but also as being fundamentally opposed in their protection of rights. Libertarian 

systems, by definition, apotheosise the basic rights of individuals, and predicate their system of 

government upon them. Conversely, authoritarian systems treat the rights of individuals not as a 

defining basis for their power, but rather as a particular matter within their power. It is not that 

authoritarian systems have no conception of rights protection, or that they wilfully fail to enforce 

rights, but that rights are not accorded to individuals in a manner which limits the action of the 

state. 

 

 

2     Comparative Caveats 

 

 

This essay intends to examine freedom of association, and correlative labour rights, from 

authoritarian and libertarian perspectives, using China and Ireland respectively as examples. 

However, at the outset of a comparative analysis of these systems, some caveats should be noted. 

It would clearly be disingenuous to conduct a straightforward instrument-to-instrument 

comparison of the two legal systems. It is axiomatic in any comparative law analysis to compare 

                                                           
5
 As T Paine described it, the constitution ‗acted not only as an authority, but as a law of control to the government‘. 

Thomas Paine The Rights of Man (JM Dent London 1993) 187. 
6
 For more inclusive analyses, see generally Axtmann (n 4); Ronald Hamowy (ed) The Encyclopaedia of 

Libertarianism (SAGE Publications London 2008).  
7
 Though there may, as a matter of fact, be a confluence between states which are authoritarian and those which are 

tyrannies or despotisms, words such as those are herein avoided. As Friedrich put it, these terms ‗have a distinctly 

pejorative flavour‘. Carl Friedrich Totalitarian Dictatorship and Autocracy (Harvard University Press 

Massachusetts 1965) 15. 
8
 While the nature of an authoritarian state is undoubtedly indeterminate in nature, Linz‘s description of the 

characteristics of such states is widely credited. 

 

Authoritarian regimes are political systems with limited, not responsible political pluralism; without 

elaborate and guiding ideology but with distinctive mentalities; without intensive or extensive political 

mobilization, except some points in their development; and in which a leader or occasionally a small 

group exercises power within formally ill-defined limits but actually quite predictable ones. 

 

J Linz ‗An Authoritarian Regime: The Case of Spain‘ in Erik Allard and Stein Rokkan eds Mass Politics: Studies in 

Political Sociology (Free Press New York 1970). 
9
 For a detailed consideration of the political science of authoritarianism, see J Linz Totalitarian and Authoritarian 

Regimes (Lynne Rienner London 2000). 

http://stella.catalogue.tcd.ie/iii/encore/record/C%7CRb13384883%7CSlibertarianism%7COrightresult?lang=eng&suite=pearl
http://stella.catalogue.tcd.ie/iii/encore/record/C%7CRb13384883%7CSlibertarianism%7COrightresult?lang=eng&suite=pearl
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that which is, in fact, comparable. To this end, it is important to compare functions and effects 

rather than formal terminology and institutions. A holistic approach is the only way to compare 

legal regimes in a manner evaluative of their true effect. As Blanpain states, the comparative 

lawyer must examine ‗reality‘ or ‗what is going on‘.
10

 This approach is integrated, and 

necessitates the examination not just of legal instruments purporting to have similar effects, but 

also of judicial practice and interpretive traditions, as well as extra-legal factors such as soft 

laws, tacit understandings and societal norms or customs insofar as they affect the law. 

For the above reason, this essay will not limit itself to examining constitutional freedom 

of association provisions in Ireland and China. Rather, it will inspect the legislative elaboration 

on such provisions, and their effect in courts and in practice. Customs and other social factors 

will also be examined so as to ascertain a more informed comparative view of the real-world 

ramifications of the freedom of association laws in either jurisdiction. 

Before comparing the status of freedom of association in Ireland and China, the relevant 

laws from both jurisdictions will be reviewed independently. 

 

   

B     IRISH LABOUR LAW: FREEDOM AT A COST 

 

 

Article 40.6.1° of Bunreacht na hÉireann is the sine qua non of Irish freedom of association 

law:
11

 

 

The State guarantees liberty for the exercise of the following rights, subject to public 

order and morality: [...] 

(iii) The right of the citizens to form associations and unions. Laws, however, may 

be enacted for the regulation and control in the public interest of the exercise of the 

foregoing right. 

 

This article has not only attributed a strong degree of protection to certain rights and 

freedoms in the context of trade unions, but has also been held to protect a wide variety of labour 

rights and freedoms, including rights which are not immediately apparent on first inspection of 

the text. 

 

 

1     Irish Case Law 

 

 

The fundamental nature of freedom of association was demonstrated at an early stage in Supreme 

Court jurisprudence in National Union of Railwaymen v Sullivan.
12

 This case is valuable in its 

elaboration on the position of association rights against government regulation. 

                                                           
10

 R Blanpain ‗Comparativism In Labour Law and Industrial Relations‘ in Roger Blanpain ed Comparative Labour 

Law and Industrial Relations in Industrialized Market Economies (Wolters Kluwer New York 2007) 13. 
11

 This provision is not necessarily as broadly applicable as, for example, the US Constitution‘s first amendment 

insofar as the latter has been held to encompass associations other than trade unions, eg: Boy Scouts of America v 

Dale 530 US 640 (2000); NAACP v Alabama 357 US 449 (1958); Roberts v United States Jaycees 468 US 

609 (1984). For this essay‘s purposes, ‗freedom of association‘ will refer to freedom of association as it applies in a 

labour law context. 

http://en.wikipedia.org/wiki/Boy_Scouts_of_America_v._Dale
http://en.wikipedia.org/wiki/Boy_Scouts_of_America_v._Dale
http://supreme.justia.com/us/530/640/case.html
http://en.wikipedia.org/wiki/National_Association_for_the_Advancement_of_Colored_People_v._Alabama
http://supreme.justia.com/us/357/449/case.html
http://supreme.justia.com/us/468/609/case.html


[2011] COLR 

 

109 

 

Part III of the Trade Union Act 1941 purported to create a tribunal with the power to 

determine that certain trade unions should have a monopoly on organising workers of a particular 

class. The plaintiffs in Sullivan argued that this was an unconstitutional infringement on their 

freedom to associate and form unions as guaranteed by article 40.6.1° (iii), as they stood to be 

deprived of their alleged right to belong to a trade union of their choice. Central to determining 

the constitutionality of Part III was the scope of the legislative power of limitation under article 

40.6.1° (iii): ‗Laws ... may be enacted for the regulation and control in the public interest of the 

exercise of the [right to form associations and unions]‘. 

The Supreme Court, in reversing the High Court decision of Duffy J, held that the 

Oireachtas‘s power of regulation was restricted to limiting the ambit of freedom of association, 

and did not permit its deletion. Since workers in a particular field affected by the tribunal‘s 

decision under Part III would have no choice as to what union to join, it was held that  

 

logically and practically, to deprive a person of the choice of the persons with whom 

he will associate, is not a control of the exercise of the right of association, but a 

denial of the right altogether.
13

 

 

Though the constitution patently seems to create a legislative power to regulate freedom 

of association as it sees fit, the court held that such a right was not capable of being subsumed 

entirely by way of regulation. There is, of course, great merit to the observations made by Duffy 

J in the High Court to the effect that regulation of free association in this respect was based on a 

policy of strengthening trade unions.
14

 Yet the Supreme Court was adamant that the 

constitutional protection of free association prohibited complete removal of rights: 

 

The Constitution states the right of the citizens to form associations or unions in an 

emphatic way, and it seems impossible to harmonise this language with a law which 

prohibits the forming of associations and unions, and allows the citizen only to join 

prescribed associations and unions.
15

 

 

While it is submitted that Kelly is correct in criticising the brevity of the Supreme Court‘s 

analysis of ‗regulation‘ in Sullivan,
16

 this case may be read as an exhibition of the fundamentality 

of freedom of association in a libertarian system. Explicit constitutional powers of regulation and 

strong policy concerns notwithstanding, the individual‘s right to associate freely remains 

paramount. 

Aside from the right to associate freely, as evidenced in Sullivan, Article 40.6.1° (iii) also 

protects the right to dissociate. This aspect of Irish association law was first described by the 

Supreme Court in Educational Company of Ireland v Fitzpatrick.
17

 

In Fitzpatrick, a group of workers withdrew their labour and engaged in picketing after 

the plaintiff employer refused to compel its employees to join the Irish Union of Distributive 

Workers and Clerks. The employer sought an injunction to restrain picketing. 

                                                                                                                                                                                           
12

 [1947] IR 77. 
13

 ibid 102. 
14

 ibid 88. 
15

 ibid 102. 
16

 Hogan and White JM Kelly: The Irish Constitution (Tottel Publishing Dublin 2003) 1819. 
17

 [1961] IR 345. 
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In analysing the application of Article 40.6.1 (iii) to the facts, Budd J
18

 spoke of the 

guarantee therein in terms of liberty: 

 

Taking the language of the Article quoted in its ordinary meaning it will be noted that 

what the State guarantees is ‗liberty‘ for the exercise of the right of the citizens to 

form associations and unions. ... I would myself construe the words of the Article as 

meaning by implication that a citizen has the correlative right not to form or join 

associations or unions if he does not wish to do so, and it seems to me to follow that 

in the case of associations or unions already formed he is free to associate or not as he 

pleases.
19

 

 

It is notable for present purposes the way in which Budd J dealt with this liberty. A plain 

reading of the text of Article 40.6.1° (iii) does not immediately display the existence of any right 

to join, or freedom from joining, a trade union. The article is couched merely in terms of forming 

unions. It is submitted that there is absolutely nothing to suggest, on a bare textual reading of the 

constitution, that the right to form unions necessitates the right to join unions. Furthermore, the 

proposition that there exists a constitutional right to join unions does not, on even the most 

strained Hohfeldian analysis, result in the attribution of equal constitutional force to the right to 

wilfully refrain from joining unions. 

It is submitted that this reasoning, being somewhat unclear and not related to the 

constitutional text in any obvious way, in fact displays a fundamental awareness of libertarian 

concerns in the field of labour law. To have decided the case purely on the constitutional text 

might have led to the conclusion that employees may be compelled to join trade unions against 

their will. The guarantee of freedom of association, coupled with the views of Kingsmill-Moore J 

on the effect of Article 40.6.1° (i), was imbued with a libertarian vitality according primacy to 

the sovereignty of the individual over her own decisions. Though it took something of a 

hermeneutical jig on the superior courts‘ behalf, it is submitted that the libertarian notion 

freedom of choice in union membership is now nestled in Irish constitutional law by virtue of 

Fitzpatrick. 

In Doyle v Croke
20

 it was held by the High Court that the free association elements of 

Article 40.6.1° protected the entitlements of union members to fair procedures within their 

union. Relating to a dispute over the handling of union funds, Costello J held that 

 

if the constitutional right of citizens to form associations and unions is to be effective 

the Article in which it is to be found should not be construed restrictively as the right 

would be of limited value if it did not protect individual members against procedures 

which might be unfair to them.  ... [T]he plaintiffs and all the members of their union 

had a constitutional right by virtue of Article 40.6.1° (iii) to fair procedures. 

 

Again, the right of union members to fair procedures in relation to the union‘s decisions 

does not seem to be protected by the text of Article 40.6.1° (iii). Doyle is another example of 

judicially adding flesh to the skeletal constitutional guarantee of freedom of association in order 
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to protect individualist concerns within unions. The article was interpreted beyond its textual 

confines so as to give it as great an effect for individuals as possible. 

 

 

2     Irish Conclusions 

 

 

The above cases demonstrate the libertarian underpinnings which have been attributed to the 

freedom of association provision in Bunreacht na hÉireann. On its face, Article 40.6.1° (iii) is a 

comparatively strong guarantee, yet still the cases mentioned demonstrate a willingness to depart 

from a literal reading of the article to expand its remit even further.  

In prioritising the rights of the individual in a trade union context to this extent, it is fair 

to say that the courts have, in many respects, weakened the overall power of trade unions acting 

collectively. In particular, the Supreme Court‘s depletion of the Oireachtas‘s power to regulate 

trade union membership in Sullivan was a major impediment in tackling the issues arising from 

union multiplicity, which could intuitively be seen as falling within ―the public interest‖. While 

Duffy J recognised this concern in Sullivan,
21

 the Supreme Court did not address the matter from 

this perspective. 

To conclude this brief Irish overview, the superior courts have gone to great interpretive 

lengths to ensure that Article 40.6.1° (iii) remains infused with a decidedly libertarian outlook. 

While the attribution of sovereignty to the individual is doubtless a worthy pursuit in many 

respects, it is submitted that the Irish jurisprudence in the area has focussed too much on the 

individual right at the expense of the collective right, which is crucial to effectively attributing 

power to organised workers, and which Article 40.6.1° (iii) was apparently designed to respect. 

To this extent, it could be said that Irish freedom of association has pursued libertarian freedom 

consistently, but at too great a cost. 

 

 

C     CHINESE LABOUR LAW: THE COSTS OF FREEDOM 

 

 

At a time when China‘s economic growth, and its accompanying international employment 

capacity, is of huge global significance,
22

 it is important for the western world to have a detailed 

insight into Chinese labour, its legal position and its place in society. Only by comparative 

analysis, which allows for a wide-ranging scrutiny of legal norms, free from the constraints of 

the institutions to which they are formally attached, can the true nature of Chinese freedom of 

association be assessed. 

 

 

1     Constitutional Disparities 

 

 

Article 35 of the Chinese Constitution states that: 
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Citizens of the People's Republic of China enjoy freedom of speech, of the press, of 

assembly, of association, of procession and of demonstration.
23

 

 

While ostensibly the above provision is not dissimilar to Article 40.6 of Bunreacht na 

hÉireann, it is not comparatively correct to equate these two provisions as sources of law. While 

the Chinese Constitution does declare that ‗it is the fundamental law of the state and has supreme 

legal authority‘,
24

 in actual fact the constitution is, in typical authoritarian fashion, more or less 

non-justiciable. It acts as more of a mission statement and as a guideline for state practice than a 

binding legal instrument.
25

 

Furthermore, whereas the personal rights provisions of Bunreacht na hÉireann 

presuppose an independent system of constitutional review to ensure their enforcement, no such 

system is evident in China. In fact, Article 67 of the Chinese Constitution states that the national 

People‘s Congress has the sole authority to interpret laws, thus removing such power from the 

courts.
26

  

In addition to this, it should be established that, while an analysis of relevant superior 

court jurisprudence is vital to understanding the position of Irish constitutional law, the same 

cannot be said of China, where court decisions do not shape the legal landscape in the same way. 

Not only does the Chinese constitution fail as a source of litigation as mentioned above, but 

courts do not operate a system of precedent in any meaningful respect,
27

 which clearly reduces 

the comparative quality of examining Chinese judicial decisions. The scarcity of published 

decisions further frustrates meaningful analysis in this regard.
28

 

 

 

2     The Chinese Vision of Freedom and of Trade Unions 

 

 

The Chinese constitution envisages a very different approach towards freedoms than its Irish 

counterpart. This is particularly true in the labour and trade union contexts.  Whereas it can be 

said that the embodiment of trade unions in Bunreacht na hÉireann assumes their independence 

from the state and their antithetical relationship with employers, China‘s constitution is 

predicated upon several values which conflict with this version of trade unionism. 

Primarily, the Chinese constitution establishes a state which is avowedly authoritarian. 

The state is professed to be ‗under the guidance of Marxism-Leninism‘,
29

 and is generally 

founded upon basic communist ideals.
30

 In such a communist state the workers are communal 
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owners of all means of production, and are also nominally sovereign in exercising state power.
31

 

As Che points out, this establishes a presumption of unity of interests between unions and the 

state.
32

 This sterilises the meaningful exercise of workers‘ rights, as to entertain a conflict 

between the interests of workers and the interests of the state would be to undermine the entire 

premise of Marxism. Thus, it can be said that rights such as freedom of association fall at the 

first hurdle in authoritarian systems such as China. It is not even the case that state interests take 

precedence over the interests or rights of the individual, though this could often be said to be the 

outcome. Rather, it can be said that state interests effectively are individual interests. This 

supposed unity of interest can be used to justify non-enforcement of association and labour 

rights. 

As against this, some writers have suggested that such rights arrangements are not a 

matter of positive law in China, but rather are an embodiment of typical ‗Asian values‘.
33

 

Whereas libertarian state theory can be traced back to Roman law, which embodied the principal 

of restraining arbitrary exercise of state power, Chinese law can be said to be founded, inter alia, 

on Confucianism. This philosophy demands the acceptance that humanity manifests itself in a 

finite social hierarchy, and that certain rights and duties arise from such tiered social 

relationships.
34

 The power structures embodied in the Chinese constitution, and in Chinese 

society, have been said to find their basis in this philosophy.
35

 However, whether the inferiority 

of individual rights as against state objectives arises from socio-historical factors or legal 

positivism is academic. Under either view, the fact remains that the Chinese legal system 

relegates freedom of association, and the union freedoms it protects, to a position of relative 

legal insignificance. 

China has undergone a recent period of expansion to western investment
36

 and a so-called 

‗socialist market economy‘.
37

 The associated social changes have demanded a re-assessment of 

Chinese labour law so as to enable its reaction to changing market forces. Though legal reforms 

have been instated there is still no meaningful right to freely associate, and there remain 

shortcomings in the Chinese protection of labour-related rights. 
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3     Chinese Freedom of Association and Labour Rights in Practice 

The Trade Union Law of the People's Republic of China 2001
38

 was introduced with a view to 

establishing the role of trade unions in the new economic society,
39

 and to expand on the union 

provisions contained in the Labour Law of the People‘s Republic of China.
40

 

Article 10 of the 2001 Law establishes the All China Federation of Trade Unions 

(ACFTU) as ‗the unified national organization‘, meaning it is the only trade union protected at 

law. By virtue of this, it is immediately apparent that the ‗guarantee‘ of freedom of association in 

Article 35 of the constitution does not establish the idea of trade union plurality, or a free choice 

as to which union to join. Though article 2 of the 2001 Law says that ‗[t]rade unions are mass 

organisations of the working class formed ... on a voluntary basis‘,
41

 it is apparent that the only 

voluntary element involved is whether or not to join an ACFTU-affiliated union, and does not 

extend to the foundation of, or association with, independent trade unions. This is further 

confirmed by the unfettered subjection of union organisation to regulation in article 7 of the 1994 

Law.
42

 

It is perhaps not surprising, given this wilful denial of freedom of association, that China 

has heretofore declined to sign the International Labour Organisation‘s Freedom of Association 

Convention.
43

 

In terms of legal powers and their position within the bargaining process, Chinese trade 

unions are weak. The ACFTU is essentially a branch of the state, and so lacks the requisite 

independence to truly represent the interests of its members, particularly when that employer is 

the state.
44

 Trade unions are also afforded weak rights to input into the process of industrial 

relations. For example, in the case of unfair dismissal, a union is merely entitled to ‗advance its 

opinion‘.
45

 In relation to working conditions, trade unions may merely put forward opinions.
46

 

These non-binding representative functions seem to render the ability of workers to vindicate 

their rights only slightly more effective collectively than on an individual basis. Furthermore, 

there is no right to strike in Chinese law. Such a right was expressed in the 1978 constitution, but 

conspicuous in its absence from the 1982 constitution. As Potter and Jianyong point out, the 

practical problems of poverty and a surplus of available labour mean that there is little impetus to 

resolve labour difficulties on and individual level.
47

 This lack of desire to seek enforcement on 

an individual level, along with the lack of power to seek it collectively, means that Chinese 

labour rights – to the limited extent they exist – often go unenforced in practice. 
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Though there is no right to coercive industrial action such as striking, and no right to join 

an independent union, it is not correct to say that collective bargaining is entirely absent from 

Chinese labour law. There exists a common practice of tripartite consultation involving 

discussions between government representatives, union representatives (ACFTU) and industry 

representatives (China Enterprise Commission).
48

 This form of dialogue is mandated by the ILO 

Tripartite Consultation Convention,
49

 of which China is a signatory. It is submitted that this form 

of consultation does not, however, do much to further the interests of trade union members in 

China. Tripartism presumes independence of the parties involved from each other, and thus has a 

distinctly western – even corporatist – flavour. Applied to a situation like China‘s, where all 

parties to the consultation process are effectively arms of the state, it cannot be said that 

meaningful social dialogue is engaged in. Though the tripartite commissions bear resemblance to 

the social partnership arrangement in Ireland, the Chinese process is necessarily lacking in the 

antagonism which promotes the dialogue and compromise which the process seeks to 

encourage.
50

 

In response to the outright denial of certain union freedoms, there has developed a 

practice of illegal union formations.
51

 Not being permitted by law, such workers‘ organisations 

operate in a manner similar to secret societies, and frequently adopt militant tactics. While such 

activity undoubtedly harms the possibility of legal recognition for independent trade unions, 

there is merit to the claim that, in implementing reform in the union sector, the state-driven 

ACFTU is part of the problem rather than part of the solution.
52

 

 

 

4     Chinese Conclusions 

 

 

The absence of legal guarantees for freedom of association and industrial action in Chinese law, 

coupled with the dependence of unions on the state, means that there is little by way of effective 

action which a union can take to represent the collective interests of its members. It might be fair 

to say, however, that industrial agitation to achieve a goal has never been the aim of a Chinese 

trade union.  

Trade unions, as embodied in Chinese Law, are scarcely comparable to those in Ireland. 

In fact, the similarities between them do not extend far beyond the name. Generally speaking, an 

Irish trade union, in common with trade unions in most developed libertarian states, is a non-

state body, formed based on the consent of its members, which exercises certain legally-

recognised – and legally-controlled – rights to independently represent its membership, and to 

peacefully take action in pursuit of protecting those rights.  

A Chinese trade union is unlike this in virtually every respect. The difficulty in equating 

the societal role of trade unions in Ireland and China arises from the fact that the existence of 

both is premised on differing societal mores and outlooks. If an Irish trade union exists for any 

one thing alone, it exists to introduce greater parity to the employee-employer relationship by 
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creating the threat of collective action adverse to the employer‘s interests. The role of a Chinese 

trade union is not so simple. Whereas they have been ascribed a limited representative function 

in respect of their members‘ interests, the 2001 Law assigns to them a multiplicity of other 

functions which are unknown to Irish Trade Unions. These include input into the planning 

process,
53

 the organisation of labourers‘ recreational time,
54

 and a curious edification function.
55

 

Indeed, in its constitution, the ACFTU professes itself to be ‗a bridge and link between the Party 

and workers‘.
56

 Trade Unions, as we know them in Ireland, are non-existent in China. However, 

bodies called trade unions exercise a different social and normative role by performing functions 

such as those outlined. This demonstrates the harmony of state and union interests which 

underpins classic Marxism, and is consonant with authoritarianism. 

The monolithic all-encompassing party-union machine may have been appropriate in the 

erstwhile state-dominated command economy, but labour laws, particularly those relating to 

freedom of association, should change to reflect the newfound diversity of the Chinese labour 

system. Whereas a state-owned union may have been adequately representative in a state-owned 

economy, the recent advent of private and foreign investment in China mandates a more flexible 

approach to labour laws, freedom of association and union plurality. 

 

 

D     CONCLUSION 

 

 

Having reviewed the basic elements of union rights and freedoms in Irish and Chinese law, it is 

proposed to draw on two of the essential comparative forces which distinguish libertarian and 

authoritarian regimes. 

 

 

1     Regulation of Rights 

 

 

While both authoritarianism and libertarianism philosophies typically recognise the necessity to 

regulate freedom of association in certain contexts, the extent to which this power is exercised is 

one of the essential differences between them. 

In Ireland, the power of the state to regulate the formation and activity of trade unions is 

constitutionally enumerated.
57

 However, as discussed, the open-ended wording of such 

restrictions does not confer an open-ended power of regulation.
58

 The fundamentality of 
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individual rights prevented the entire abolition of freedom of association, even in a narrow 

context. Though state regulation of freedom of association is presumably permissible to an 

extent, this regulation may have, at most, partial impact on association rights. This approach 

evinces a libertarian view of regulating rights. 

In China, freedom of association is expressed in Article 35 of the constitution. Though no 

specific regulatory authority is conferred on the state in relation to the right, it is clear that the 

state has more or less unlimited regulatory powers in this respect. The 2001 Law‘s designation of 

the ACFTU as the sole union is an egregious infringement of freedom of association. However, 

China‘s authoritarian character permits such an infringement. Not only is there an absence of a 

procedure to review enacted laws against a basic law, but it is accepted practice in authoritarian 

regimes to equate state policy with law. Article 14 of the Chinese Constitution states that ‗[t]he 

state continuously raises labour productivity, improves economic results and develops the 

productive forces by enhancing the enthusiasm of the working people‘. This provision is not 

entirely aspirational, and can be used to justify state repression of free association. 

 

 

2     Advancement of the Union Ideal 

 

 

Interestingly, the adherence of both jurisdictions to their respective regimes can ultimately be 

said to have impacted negatively on the ability of trade unions to effectively represent workers in 

trade disputes. 

In Ireland, the prioritisation of the individual in cases such as Sullivan and Fitzpatrick can 

be said to have weakened trade unionism generally, e.g. by encouraging a multiplicity of weaker 

unions rather than a smaller number of well-regulated, stronger unions. 

In China, the curtailment of freedom of association and the restriction of union 

representation to one state body demonstrably restricts the ability of workers to address their 

grievances collectively. Indeed, the consistent yearly increase in the number of illegal industrial 

disputes in China, despite the 2001 laws,
59

 could be said to be a demonstration of the 

ineffectiveness of these rules, and provide impetus for reform of Chinese freedom of association 

in conformity with international standards.
60

 

 

 

3     The Future 

 

 

Libertarian and authoritarian regimes can both involve a negative impact on freedom of 

association and on the efficacy of trade unionism generally. While this work does not purport to 

be prescriptive, it is submitted that true freedom of association is better housed within the 

libertarian system.  

Only in a libertarian regime, where the most fundamental rights and freedoms are 

pragmatically guarded, can freedom of association be protected, free from insidious regulatory 

erosion. The authoritarian regime necessarily rejects freedom of association as contrary to its 

purpose. Whereas there have undoubtedly been interpretive problems in Ireland in relation to the 
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constitutional freedom of association guarantee, it is submitted that these problems are 

idiosyncratic, and relate to the wording of the particular constitutional law in question and the 

judicial application thereof. This should not be taken as authority for the proposition that these 

problems are endemic to the libertarian system itself, which is conducive to giving life to 

fundamental freedoms. 

 

 

 

 

 

 

 


