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FOREWORD TO THE TWELFTH EDITION 

It gives me great pleasure to introduce the 12th Edition of the Cork Online Law 

Review, UCC’s student-run law journal. The journal is an excellent and enduring 

initiative by the UCC Law Society, of which the Faculty of Law is very proud. It 

represents the student contribution to the Faculty’s excellent research profile and it 

reflects our shared commitment to engaging with the many complex and 

contemporary issues affecting law and society. The range of subjects addressed in 

this year’s journal is consistent with the variety of areas in which the Faculty of Law 

has expertise. From tax law to penal reform, from assisted suicide to artist’s royalties 

this edition of the journal is a particularly rich source of legal information and 

analysis and it addresses pertinent issues of concern to the lawyers of today and 

tomorrow, in Ireland and around the world. It will, I believe, make an important 

contribution to legal scholarship and to our understanding and awareness of the 

issues that it considers.  

 

The authorship of this wide range of articles is also varied – it includes 

undergraduate law students, those pursuing doctoral studies and those embarking 

on or involved in careers in legal practice. Again, this diversity is important to show 

that as scholars of the law we are all connected, regardless of our geographical 

location, our institutional affiliation or our academic or professional perspectives. 

 

As is always the case, the preparation of the journal is a collaborative effort.  Steered 

with great skill by the Editor-in-Chief John Casey, the editorial board has worked 

exceptionally hard to select and edit the chosen pieces for publication. My colleague 

Dr Fiona Donson played a particularly valuable role in supporting the work of the 
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journal’s editorial board and a significant number of Law lecturers gave willingly of 

their time in the review of the articles submitted for publication. Although the 

students – and the UCC Law Society in particular – must take huge credit for the 

Cork Online Law Review, I am especially proud of the extent to which the production 

of the journal has become a genuinely collaborative effort between students and staff 

at the Faculty of Law.  

 

To conclude, I would again congratulate the students, especially the Editor-in-Chief 

John Casey and his editorial board, for bringing the 12th edition of the journal to 

publication. I would also like to extend my gratitude to COLR sponsor Arthur Cox, 

solicitors, and to the Chief Justice, the Hon. Mrs Justice Susan Denham who has 

kindly agreed to launch the review, for their support of the students in this important 

endeavour. 

 

Professor Ursula Kilkelly, Dean of Law, University College Cork  

28 February 2013  
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THE CJEU’S APPROACH TO MATTERS OF DIRECT TAXATION: A CRITICAL 

ANALYSIS 

Stephen Daly* 

ABSTRACT 

Historically, the Court of Justice of the European Union has been eager to strike down any 

obstacle to trade which might compromise the fundamental freedoms and hinder progression 

towards the ultimate goal of the Union; the creation of a Single Market. One obstacle which 

the Court is not permitted to strike down per se is the Direct Taxation law of a Member State. 

If such direct taxes however are discriminatory in nature, then the jurisdiction of the Court 

will be engaged. The article outlines the competency of the CJEU in this matter and also the 

merits of taking such an approach. Nonetheless, it will be demonstrated that the CJEU’s 

approach to such matters has left much to be desired, although recent case-law suggests the 

court may finally be progressing toward a more coherent approach. 

A INTRODUCTION: THE NEED TO BREAK DOWN BARRIERS 

At the time of writing, the European Union is in the midst of a ‘Eurozone’ debt crisis of 

unprecedented proportions. The Member States are faced with two options. One possible 

eventuality envisages the demise of the Union, with each State shouldering the burden of its 

own national debt. As the various EU treaties did not foresee such an eventuality, there is 

thusly no simple method of exiting the fiscal union which took so many years of preparatory 

work to formulate. Moreover, the split would have disastrous consequences for the world 

economy if the teetering countries such as Greece, Ireland, Italy, Portugal and Spain enter 

bankruptcy.
1
 The alternative is to further integrate European Economic markets in pursuit of 

the ultimate goal of the EU, namely, the establishment of a single integrated market.
2
 

One of the most prominent obstacles to such integration to date, and the creation of a single 

market, is that of national direct taxation measures, an area in which Member States are 

                                                        
* BCL (Int) LLM (Candidate) (Lond). 
1
 Jordan Weissmann, ‘Eurogeddon A Worst Case Scenario Handbook for the European Debt Crisis’ (The 

Atlantic 12 June 2012) <http://www.theatlantic.com/business/archive/2012/06/eurogeddon-a-worst-case-

scenario-handbook-for-the-european-debt-crisis/258368/> accessed 19 February 2013. 
2
 For support of this argument and an interesting analysis of the causes of the European crisis, See Matthias 

Matthijs and Mark Blyth, ‘Why Only Germany Can Fix the Euro’ (Foreign Affairs 17 November 2011) 

<http://relooney.fatcow.com/0_New_12120.pdf> accessed 19 February 2013. The article by Mark Blyth and 

Matthias Matthijs quotes Kindleberger’s The World in Depression 1929-1939. The article goes on to list four 

other primary reasons for the collapse of the European economy-failure to provide countercyclical long-term 

lending, stable exchange rates, macroeconomic policy coordination, and real lending of last resort during 

financial crises. Solving these problems are said to result in the strengthening of the European economy. 

http://www.theatlantic.com/business/archive/2012/06/eurogeddon-a-worst-case-scenario-handbook-for-the-european-debt-crisis/258368/
http://www.theatlantic.com/business/archive/2012/06/eurogeddon-a-worst-case-scenario-handbook-for-the-european-debt-crisis/258368/
http://relooney.fatcow.com/0_New_12120.pdf
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thought to have retained competency.
3

 The Court of Justice of the European Union 

(hereinafter ‘CJEU’), in its case-law however, has sought to minimise the effect of this 

constraint by successfully invoking the principle of prohibition of discrimination in direct 

taxation. As Professor Pistone has noted: 

‘We all know that the CJEU is trying hard to remove cross-border direct tax 

obstacles, whenever they arise and whatever price we may have to pay in 

terms of the structure and consistency of our national tax systems.’
4
 

This article seeks to critically investigate the CJEU’s approach to the principle of non-

discrimination in EU Taxation Law. The analysis will demonstrate that the jurisprudence has 

been primarily characterised by inconsistency, uncertainty and unpredictability. Whilst 

deconstruction of the tax systems of Member States, through invocation of the principle, in 

itself is unpalatable, the resulting haphazard, inconsistent and piecemeal development of the 

jurisprudence on Direct Taxation is completely unacceptable.   

B THE COMPETENCY OF THE CJEU IN ADJUDICATING MATTERS OF 

DIRECT TAXATION 

We must first briefly assess a preliminary issue, namely, the competency of the CJEU to 

adjudicate matters of Direct Taxation.  

Weatherill and Beaumont observed that ‘the heart of the Community is the pursuit of 

economic integration. Accordingly, the heart of the substantive law of the EC treaty is the 

range of provisions that prohibit the erection or maintenance of barriers to trade between 

member states’.
5
 In order for such ‘economic integration’ to be achieved, the institutions of 

the community are empowered to remove obstacles to trade.
6
 Against this, one area in which 

the Member States are thought to have retained competence is in the area of direct tax,
7
 given 

that taxation obstructs trade by its very nature. The CJEU has, however, ‘frequently held that 

                                                        
3
 Discussed below. 

4
 Pasquale Pistone, ‘European direct tax law: quo vadis?’ in Michael Lang and Frans Vanistendael  Accounting 

and Taxation & Assessment of ECJ Case Law (IBFD Publications BV 2008). 
5
 Stephen Weatherill and Paul Beaumont, EC Law (2

nd
 edn, Penguin 1995) 30. 

6
 See Further: Paul Craig and Grainne De Burca, EU Law: Cases, Texts and Materials, (5

th
 edn, OUP 2011); 

Catherine Barnard, The Substantive law of the EU: The Fundamental Freedoms, (3
rd

 edn, OUP 2010). 
7
 Christiana HJI Panayi, ‘Reverse subsidiarity and EU Tax Law: can Member States be left to their own 

devices?’ [2010] BTR 267, 267. 
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the powers retained by the Member States must be exercised consistently with Union
8
 Law‘

9
 

which is superior to the national law of Member States as a result of the landmark cases of 

Van Gend en Loos
10

 and Costa.
11

 Although Member States have retained sovereignty in 

relation to Direct Tax matters, the power must not be exercised in a manner contrary to the 

principles of Community Law, in which case taxation would become analogous to an 

obstacle to ‘economic integration’. Thus, this article critically evaluates one such principle, 

namely, the principle of prohibition of discrimination in direct taxation matters. 

C      DEVELOPMENT OF THE PRINCIPLE OF PROHIBITION OF 

DISCRIMINATION IN DIRECT TAXATION 

The basic non-discrimination principle of EU law is that EU non-nationals and non-resident 

EU companies have to be treated in the host Member State in the same manner as nationals 

and companies of that state.
12

 Different treatment of domestic source income and income 

sourced in another Member State or, in general, different tax treatment of the cross-border 

situation as compared to the similar domestic situation is in principle prohibited.
13

 Metzler
14

 

concisely summarises the test which the CJEU employs in order to ascertain whether national 

tax provisions are discriminatory. First, it determines whether or not two situations are 

comparable.
15

 Thereafter, it determines whether the different rules apply to comparable 

situations or the same rules apply to different situations.  

                                                        
8
 Although Dr Panayi refers to ‘Community Law’, parlance amongst writers today is to refer to Union Law 

given that the once separate entities of EU and the EC have now been amalgamated under the one heading, 

namely, European Union Law. For a concise summary of this development, see Jones & Sufrin, EU 

Competition Law (4
th

 edn, OUP 2011) 94-95. 
9
 Panayi (n 7) 267.  

10
 NV Algemene Transporten Expeditie Onderneming van Gend en Loos v Nederlandse Administratis der 

Belastingen Case 26/62 [1963] ECR 1. 
11

 Flaminio Costa v ENEL Case 6/64 [1964] ECR 585. Thus any provision of Member States Law which is 

found to be contrary to Community Law becomes inapplicable. For further reading on concepts such as 

‘Supremacy’, ‘Direct Effect’, ‘Indirect Effect’ and ‘State Liability’ see (n 7). 
12

 Vanessa E Metzler, ‘The Relevance of Fundamental Freedoms for Direct Taxation’, in M Lang, P Pistone, J 

Schuch and C Staringer (eds), Introduction to European Tax Law: Direct Taxation (Spiramus, Biddles 2008)  

44. 
13

 Ben Terra and Peter Wattel, Fiscale Handboeken : European Tax Law (Kluwer Law International, The 

Hague, 2008) 717-718. The authors also note that measures rendering cross border activity excessively difficult 

without justification are also prohibited, citing Case C 415/93 VZW Koninklijke Belgische Voetbalbond and 

others v. Jean-Marc Bosman [1995] ECR I-4921 as evidence that even CFC rules, thin capitalisation rules, 

transfer pricing documentation requirements, exclusion of cross-border loss relief, and in general all national tax 

base conservation measures are suspect, even if they are applied indiscriminately in comparable situations. 
14

 Metzler (n 12) 44. 
15

ibid. 
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Discrimination in both the former and latter scenario
16

 results in a breach of Community Law 

as it infringes the Fundamental Freedoms. According to Meltzer, the classical pair of 

comparison is that of a person who exercises its freedoms compared to a person who remains 

in the home state. In other words, the factual cross border situation is compared with the 

hypothetical situation of a taxpayer who remains in the home state.
17

 This is in spite of the 

fact that the resident and non-resident are not, prima facie, in comparable situations.
18

 Under 

this heading, the Court also compares the situation of a permanent establishment and a home 

state company.
19

 Further, the court has established that residents and non residents are 

entitled to the same personal and family deductions.
20

 Meltzer cites several other headings 

under which the CJEU has interpreted the situations as being comparable.
21

 The heading of 

cross-border situations comprises comparisons between cross border situations with national 

situations and also comparisons between two cross border situations.
22

 Should a national tax 

provision be held to fall foul of this test, it may be justified,
23

 but such justification is subject 

to the principle of proportionality.
24

 

The proceeding passage of this article will seek to highlight several areas in which 

commentators are highly critical of the CJEU’s application of the principle. As alluded to 

above, it will be argued that the application has been inconsistent, unpredictable and 

uncertain. 

 

 

                                                        
16

 Kerckhaert-Morres [2006] ECR I-10967 [hereinafter ‘Kerckhaert’]. 
17

 Metzler (n 12) 45. 
18

 ibid 46. 
19

 ibid 47. 
20

 Schumacker [1995] ECR I-225. 
21

 Metzler (n 12) 49-52. 
22

 ibid. 
23

 See below for the discussion on justification. As Joachim English notes, the CJEU is generally reluctant to 

allow Member States to have resort to discriminatory measures in order to counteract beneficial aspects 

originating in the tax system of another Member State, even if such tax benefits can arguably be qualified as 

unfair cf Cadbury Schweppes plc and Cadbury Schweppes Overseas Ltd v Commissioners of Inland Revenue 

(C-196/04) [2006] ECR I-7995 (J. English ‘HMRC v Philips Electronics UK Ltd: another contribution to EU 

law jurisprudence on loss relief’ [2012] BTR 586 (n 73).) See also DMMA Arens-Sikken v Staatssecretaris van 

Financiën (C-43/07) [2008] ECR I-6887 [66]; Amurta SGPS v Inspecteur van de Belastingdienst/Amsterdam 

(C-379/05) [2007] ECR I-9569; [2008] STC 2851 (Amurta) [78] et seq.; Hans Eckelkamp and Others v Belgian 

State (C-11/07) [2008] ECR I-6845 [69]. 
24

 See below for the discussion on the principle proportionality. 
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D     CRITICAL DISCUSSION OF THE CJEU’S APPLICATION OF THE 

PRINCIPLE OF NON-DISCRIMINATION 

1     The Shift in Terminology 

Commentators have noted that there has been a marked transition in the terminology used in 

relation to Direct Tax cases. Snell
25

 notes that the Court has started to use language which 

mirrors its terminology used in the field of regulatory barriers to free movements. Early cases 

of the CJEU in tax matters were decided on the basis of the discrimination test outlined 

above. In Bachmann,
26

 the CJEU held that the difference in treatment of tax deductions for 

insurance premiums constituted unlawful discrimination between nationals and non-

nationals. However, the court later abandoned the language of discrimination in direct tax 

case law, first seen in Futura Participations.
27

 The full court stated that Luxembourg’s rule 

on accounts amounted to a ‘restriction’
28

 and was prohibited ‘as it specifically affected 

companies having their seat in another Member State’.
29

 The same ‘restrictions’ terminology 

was also utilised in Safir
30

 and Verkooijen.
31

 

Snell argues, however, that there is no actual shift in judicial thinking; that the test is still one 

based on discrimination and that substantive obstacle-based analysis has not been engaged 

with in relation to Direct Taxation by the CJEU. Whilst the terminology employed is the 

same as that language used in the obstacle-orientated jurisprudence developed in a regulatory 

context, Snell contends the reality is that judicial thought continues in its more restrictive 

discrimination based approach.
32

 He states
33

 that there have been cases where the Court has 

allowed national tax rules to stand in the absence of discrimination without examining 

whether they might constitute a barrier.
34

  

In spite of Snell’s attestations, this author opines that there is an argument to be made that the 

shift is more than merely apparent and has in reality led to inconsistency in the case-law. In 

                                                        
25

 Jukka Snell, ‘Non discriminatory tax obstacles in Community Law’ (2007) ICLQ 339, 349. 
26

 Case C-204/90, Bachmann v. Belgium [hereinafter ‘Bachmann’]. 
27

 Case C-250/95 Futura Productions [1997] ECR I-12471. [hereinafter ‘Futura Productions’]. 
28

 ibid [24]. 
29

 ibid [26]. 
30

 Case C-118/96 Safir [1998] ECR I-1897. 
31

 Case C-35/98 Verkooijen [2000] ECR I-4071 [hereinafter ‘Verkooijen’]. 
32

 Snell (n 25) 350. 
33

 ibid. 
34

 ibid. 
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Bosal,
35

 the court found a breach of Article 49 TFEU due to its assessment that a Dutch tax 

rule ‘might dissuade a parent company from carrying on its activities in another Member 

State’.
36

 According to Barnard,
37

 State Treasuries expressed grave concern about the 

implication of the Court’s ‘restrictions’ analysis as the case cost the Dutch Treasuries 

millions. Such a result renders it difficult to concur entirely with Snell’s assertion that the 

shift has been merely cosmetic.  

The shift therefore is worrying for Member States as it purports to import into EU Law a 

much lower barrier for what kind of tax measure will be constituted as an infringement of the 

Treaties. Given that virtually all national tax provisions would constitute an ‘obstacle’ under 

the restrictions analysis, it is argued that this shift may be a source of further confusion for 

Member States. The initial confusion, as Panayi notes, is a direct result of ‘Reverse 

Subsidiarity’; ‘a situation whereby, in exercising their technically exclusive powers, Member 

States find themselves significantly constrained by EU Law’.
 38

 

In brief, the shift in judicial thinking, whether actual or cosmetic, leads to a situation wherein 

Member States are uncertain as to the balance between their sovereignty in Direct Tax 

Matters and the competency of CJEU.
 

2     Instances of Inconsistency, Unpredictability and Uncertainty 

First; Panayi
39

 argues that there has been a ‘patchwork’ application by the CJEU of the non-

discrimination principle which has led to inequality of treatment between Member States. 

Following the judgment of the CJEU in Marks & Spencers,
40

 the UK was required to amend 

its existing legislation in order to grant relief for terminal losses. However, countries such as 

Finland or the Netherlands are not required to include such losses as a result of their fiscal 

                                                        
35

 Bosal Holding BV v. Staatsecretaris van Financien [2003] ECR I-9409. 
36

 ibid. 
37

 Catherine Barnard ‘Restricting restrictions: lessons for the EU from the US?’ (2009) 68(3) CLJ 575, 600. 
38

 Panayi (n 7) 267. 
39

 ibid 300. 
40

 Marks & Spencers plc v. Halsey (Inspector of Taxes) (C-446/03) [2005] ECR I-10837. 



  [2013] COLR 
 

 7 

unity regime.
41

 In this instance, inconsistent application of the non-discrimination principle
42

 

has clearly led to inequality between states.
43

 

Second; whilst Snell might not acknowledge an actual shift in judicial thinking, the learned 

professor does accept that there has been an unacceptable level of unpredictability and 

uncertainty in the case-law in relation to three main defences
44

 put forward by Member States 

to justify discriminatory direct tax provisions: Reciprocity, Territoriality and Fiscal 

Competence. The acceptance of such defences in Taxation Law stands in direct contrast to 

their dismissal in other matters of EU Law. 

The Reciprocity argument, that mutual exchange of privileges between Member States are 

permissible in the absence of conflict with Union Law, pivots on the basis that privileges are 

not discriminatory against non-residents of one country but rather are advantageous for non-

residents of another country.
45

 Such reciprocal, preferable treatment has been accepted in D
46

 

as being distinguished from discrimination.
47

 Tax allowances for Dutch residents were 

extended to Belgians by virtue of a bilateral tax convention. The court rejected the argument 

that the resulting difference in treatment between Belgian and German residents amounted to 

discrimination. The Court stated that ‘reciprocal rights and obligations apply only to persons 

resident in one of the two contracting Member States as an inherent consequence of bilateral 

taxation conventions’.
48

 This treatment of the reciprocity argument stands in direct contrast 

with the judgment in Matteucci,
49

 notwithstanding the fact that the case concerned a bilateral 

cultural agreement rather than a tax treaty. The court there held that the bilateral agreement 

cannot preclude the application of Community rules on equal treatment. Snell argues that the 

contrast displays a shift in emphasis towards a more favourable treatment of reciprocity in 

                                                        
41

 X Holding C-337/08. The Netherlands allows liquidation losses of domestic and foreign subsidiaries to be 

surrendered to the Dutch parent company. 
42

 In applying to one country but not to another in the same scenario. 
43

 Panayi (n 7) 300. Panayi further states that the situation is exacerbated by the fact that in some countries, tax 

payers and national courts are more familiar with EU Law than in other countries. Legislation in these countries 

gets struck down or removed more frequently. The author then asks the question whether this means that some 

Member States are penalised for their pro-activeness and ultimate commitment to the EU whereas others are 

indirectly rewarded for their inactivity, intransigence and potential illegality. 
44

 Snell (n 25) 350. 
45

 As per Advocate-General Ruiz-Jarabo, [101], the argument will be accepted subject to the satisfaction of two 

criteria. First, in setting in those agreements the criteria for allocating competence in taxation matters, the 

Member States must act with the utmost care, avoiding any provisions which might hinder that objective (of 

establishing the single market). Second, the right to equal treatment stands alone and is independent from the 

principle of reciprocity and therefore, in the event of a conflict, it takes precedence over mutual commitments.  
46

 Case C-376/03 D [2005] ECR I-5821. 
47

 The ruling in Case C-374/04 ACT Group Litigation [2006] ECR I-0000 confirmed the judgment. 
48

 D case (n 46) [61].  
49

 Case 235/87 Matteucci [1988] ECR 5589. 
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bilateral tax conventions. Professor Van Thiel is even more equivocal
50

 in his criticism of this 

inconsistency in the law,
51

 citing the considerable potential for distortion of the optimal 

allocation of resources on the European internal market. The learned Professor submits that 

such distortion flows from allowing a different tax treatment by one host Member State of 

two identical incoming capital flows from two different home Member States, on the sole 

ground that it is treaty-based.
52

  

Snell provides further examples of this unpredictability and uncertainty in relation to the 

treatment of the principle of Territoriality. This principle states generally that each state taxes 

only such income of a non-resident that has a connection with its territory.
53

 In other words, a 

taxpayer participating in economic intercourse in the domestic territory is only taxed on his 

profits and losses generated in the domestic territory.
54

 Snell convincingly contrasts the 

favourable treatment in Futura Participations of the territoriality principle in a fiscal context 

with that of the treatment of the same principle in Musik,
55

 albeit in a regulatory context.
 56

  

Finally, Snell further demonstrates inconsistency in the jurisprudence by citing the principle 

of Fiscal Competence. This argument centres on the premise that, in the absence of EU 

harmonising measures, Member States are competent to determine criteria for taxation with a 

view to eliminating double taxation by way of, inter alia, bi-lateral agreements.
57

 In Gilly,
58

 

the court drew a distinction between the allocation and exercise of fiscal competence. It was 

thereafter held that the use of national criterion in the allocation of Fiscal Competence did not 

amount to unlawful discrimination on the grounds of nationality. Such an argument however 

was expressly rejected in the regulatory context in Van Hilten.
59

  

Snell’s analysis displays instances where discrimination is distinguished in Direct Tax 

matters but is categorically rejected in the regulatory context. Accordingly, it is quite logical 

for Snell to conclude that this differing treatment of the same arguments has led to an 

                                                        
50

 See also: Axel Cordewener and Ekkehart Reimer, ‘The future of most-favoured-nation treatment in EC tax 

law--Did the ECJ pull the emergency break without real need?--Part 2’ (2006) 46 ET 291. 
51

 Servaas van Thiel, ‘A slip of the European Court in the D case (C-376/03): denial of the most favoured-nation 

treatment because of absence of similarity?’ (2005) 33 Intertax 454, 455-7. 
52

 ibid.  
53

 Marjaana Helminen, EU Tax Law – Direct Taxation (2
nd

 edn, Amsterdam: IBFD 2011 ) 134. 
54

 Andreas Geiger and Thorsten Fischer ‘The clash of EU law and national direct tax laws – example: Germany’ 

(2005) ICCLR 328, 333. 
55

 Joined cases 55 and 57/80 Musik-Vertrieb Membran [1981] ECR 147. 
56

 Snell (n 25) 352.  
57

 Gilly (n 58) 609-610. 
58

 Case C-336/96 Gilly [1998] ECR I-2793. 
59

 Case C-513/03 Van Hilten-van der Heijden [2006] ECR I-1957. 
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unacceptable level of unpredictability and uncertainty. The critical importance of such 

matters in tax law gives extra weight to this argument. As Advocate General Geelhoed has 

noted, ‘predictability and certainty are crucial’
60

 in tax law as Member States need to be able 

to plan their budgets and design their tax systems on the basis of relatively reliable revenue 

predictions.  

The justification by way of the Fiscal Cohesion argument is often cited
61

 as another instance 

of inconsistency in the application by the CJEU of the non-discrimination principle. This 

concept concerns cohesion between tax base reductions (or unrealised gains) and 

corresponding base increases (or realisation, respectively) within the same taxing 

jurisdiction.
62

 In Bachmann, a German national, employed in Belgium, was not allowed to 

deduct contributions paid in Germany for various insurance and assurance policies from his 

total occupational income. Such contributions paid in Belgium were deductible. The Court 

accepted the inherent discrimination could be justified by the cohesion of the Belgian 

national tax system. The dismissal of the fiscal cohesion argument in the subsequent cases of 

Baars
63

 and Verkooijien
64

 led academics such as Snell to conclude that the defence had been 

rendered largely redundant. Advocates General Kokott,
65

 Polares Maduro
66

 and Stix Hackl
67

  

moreover had called for its rehabilitation. It has been assumed that this justification had 

essentially been distinguished out of existence on the basis that there must be a direct link 

between the deductibility of contributions and the liability to tax payments.
68

  

It must be noted that a justification for a discriminatory taxation measure will only be 

accepted if it does not go beyond what is necessary to achieve its purpose and aim.
69

 An 

example of the application of this principle of proportionality can be found in Futura 

Participations,
70

 the court accepted Luxembourg’s justification on the basis of Fiscal 

Supervision. However, it was held that it would be disproportionate to ask the French 

company involved to keep separate records. The main criticism of the proportionality 

                                                        
60

 Case C-374/04 ACT Group Litigation [2006] ECR I-0000 [hereinafter ‘ACT Group Litigation’]. 
61

 Mattias Dahlberg, Direct Taxation in Relation to the Freedom of Establishment and the Free Movement of 

Capital, (Kluwer Law International, The Hague 2005) 119-124. 
62

 Terra and Wattel (n 13) 761. 
63

 Case C-251/98 Baars [2000] ECR I-2787. 
64

 See also, Cases C-80/94 (Wielockx), C-168/01 (Bosal Holding).  
65

 Case C-319/02 Mannimen [2004]ECR I-7477. 
66

 Case C-446/03 Marks and Spencer [2005] ECR I-10837. 
67

 Case C-150/04 Commission v Denmark [2006] ECR I-6435. 
68

 Metzler (n 12) 54. 
69

 ibid 64.  
70

 See also Case C-436/00 X and Y [2002] ECR I-10829 [49]. 
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principle generally lies in its subjectivity. What may seem proportionate to one judge may be 

disproportionate to another judge. Dr. Gerard Hogan
71

 cites several cases
72

  which 

demonstrate the inconsistent application of the principle, sometimes even in relation to the 

same case, resulting in wildly differing conclusions. 

3     Recent Trends 

Recent case-law however suggests that the CJEU may finally have found a coherent course 

of action in relation to justifications and is now less systematic in dismissing the defences of 

Member States, at least in relation to the manner in which the CJEU now deals with the 

Taxing Power defence of Member States. This pivots on the need to preserve the allocation 

of powers of taxation between Member States. A Member State’s power of taxation is 

impaired if losses incurred within the scope of the exclusive power of taxation of another 

Member State are required to be taken into account.
73

  

The initial inconsistency in the law stems from the fallout of the Marks case.
74

 As noted by 

Advocate General Kokott, the name Marks & Spencer had been interpreted as being 

‘synonymous with chaos and despair’.
75

  This ‘chaos and despair’ flowed from the CJEU’s 

discussion of the Taxing Power justification. The Court here found that there was a restriction 

on the Freedom of Establishment, running contrary to the principle against discrimination.
76

 

Following the finding, the CJEU argued that the restriction could be justified on the basis of 

three grounds,
77

 taken together:
78

 First, the need to preserve the allocation of taxing rights 

between Member States;
79

 Second, the need to prevent the relief of losses in both the 

                                                        
71

Gerald Hogan ‘The Constitution, Property Rights and Proportionality’ (1997) 32(1) JUR 373, 390-392. 
72

 Air Canada v. United Kingdom  (1995) 20 EHRR 150 and Bhosphorus Hava Yollari Turizm Ve Tickaret 

Anonim Sirekti v. Minister for Transport [1994] 2 ILRM 551. 
73

 Case C-18/11 HMRC v. Philips Electronics U.K. Ltd [2012] ECR I-0000 (hereinafter ‘Philips Electronics’) 

[50] (Kokott AG). 
74

 Marks & Spencer plc v Halsey (Inspector of Taxes) (C-446/03) [2005] ECR I-10837 (hereinafter ‘Marks’). 
75

 C-123/11, A Oy (judgment pending, Opinion of the Advocate General Kokott of 19 July 2012) (hereinafter ‘A 

Oy’) [1]. 
76

 For a succinct explanation of the interaction between the Freedom of Establishment under Articles 49 and 54 

TFEU and the principle against discrimination, see Philips, (n 74) [24]: ‘Article [49 TFEU] expressly leaves 

traders free to choose the appropriate legal form in which to pursue their activities in another Member State, that 

freedom of choice must not be limited by discriminatory tax provisions in the host Member State’ (Kokott AG). 
77

 The succinct enumeration of these three grounds is taken from Panayi (n 7) 278. 
78

 Marks (n 74) [51]. 
79

 ibid [43]-[46]. 
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Member State of the subsidiary and the Member State of the parent company;
80

 Third, the 

need to prevent tax avoidance.
81

  

Two primary questions arose from the ashes of the Marks judgement. The first was whether 

there was in fact a need for the presence of all three criteria in order to satisfy the Taxing 

Power exception. In Oy AA,
82

 the Court recognised that a justification is possible through the 

two elements of safeguarding the allocation of the power to tax between the Member States 

and the need to prevent tax avoidance.
83

 Subsequently, in Lidl Belgium
84

 it also accepted a 

justification solely on the basis of the allocation of the power to tax between the Member 

States and the danger that the same losses will be taken into account twice.
85

  

The Court examined and accepted the justification on this singular basis also in National 

Grid Indus.
86

In Philips Electronics, a UK company (Philips Electronics) was the parent of a 

Dutch-resident company (NL Co). NL Co indirectly owned LGPD Netherlands, which had a 

loss-making permanent establishment in the UK (UK PE). Philips Electronics wanted to use 

UK PE’s losses to be set off against its own profits. This was refused by the HMRC as a 

result of the fact that those losses could also be used against profits in the Netherlands (by NL 

Co). According to UK tax law, the offsetting of such losses would have been permissible if 

incurred by a UK resident, rather than the UK branch of a non-resident. The Court 

established that the UK provision constituted a restriction to the freedom of establishment, 

holding that the difference in treatment between resident and non-resident companies could 

not be justified on the basis that the companies were not in comparable positions, as 

evidenced by objective elements.
87

 The Court then turned to a possible justification of the 

restriction by virtue of the Taxing Power defence. The CJEU found that the UK was the 

Taxing Power and, following the Advocate General’s opinion, thusly rejected the argument 

                                                        
80

 ibid [47]-[48]. 
81

 ibid [49]-[50]. 
82

 Case C-231/05 Oy AA [2007] ECR I-6373 [60]. 
83

 (n 73) [41] (Kokott AG). 
84

 See also, N v Inspecteur van de Belastingdienst Oost/kantoor Almelo (C-470/04) [2006] ECR I-7409 [42]; 

Proceedings brought by Oy AA (Oy AA) (C-231/05) [2007] ECR I-6373 [51]-[60]; Amurta SGPS v Inspecteur 

van de Belastingdienst/Amsterdam (C-379/05) [2007] ECR I-9569 [57]-[59]. 
85

 (n 73) [41] (Kokott AG). 
86

 Case C-371/10 National Grid Indus [2011] ECR I-0000, [45]-[49]; Case C-470/04 N [2006] ECR I-7409 [42]. 
87

 Philips (n 74) 221. 
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that the denial of group relief could be justified on the grounds of preservation of a balanced 

allocation of taxing powers.
88

  

Following this trend of jurisprudence, it has now been firmly established that the second and 

third criterion of Marks, preventing the double use of losses and tax avoidance, do not 

constitute an end in themselves, but are relevant only in so far as they serve to preserve the 

allocation of the power to tax between the Member States.
89

 Therefore it is clear that the 

crucial factor for the justification is ultimately that national legislation pursues the objective 

of preserving the allocation of the Taxing Power.
90

 Such coherency is a welcome 

development to an area of law which has been primarily typified by inconsistency, 

uncertainty and unpredictability. 

The second issue related to the scope of the exception to the taxing power justification, in 

other words, the requirement to offset such losses against which there was no other recourse. 

This exception was laid down in Marks where the Court found that the Taxing Power 

restriction also had to be proportional. As per Panayi, it was only when the resident parent 

company demonstrated to the tax authorities of its Member State that all possibilities for 

relief had been exhausted that it became contrary to freedom of establishment to preclude the 

possibility for the parent company to deduct from its taxable profits in that Member State the 

losses incurred by its non-resident subsidiary.
91

 

In A Oy,
92

 at issue was the allowing the losses of a foreign company, this time in the context 

of a merger. A Finnish company wanted to merge with a Swedish subsidiary. There were 3 

retail companies in Sweden with losses of about €5 m. Finnish tax law prevented the Finnish 

company from taking into account those losses upon the merger. According to Kokott, this 

was a restriction of the freedom of establishment. The question was then whether there was a 

possible justification. The Advocate General focused on whether the Taxing Power 

justification would be proportional. The case was distinguished from Marks on the basis that, 

in the within case, there was a choice on the part of the Swedish taxpayer.
93

 In Marks, the 

subsidiary in Europe was in liquidation, thus leaving the company no avenue to offset the 

losses in the State with the Taxing Power. In A Oy however, the Swedish partner could have 

                                                        
88

 ibid 226. 
89

 Case C-311/08 SGI [2010] ECR I-487 [59] (Kokott AG). 
90

 (n 74) [42] (Kokott AG). 
91

 Panayi (n 7) 278-279. 
92

(n 75) (Kokott AG). 
93

 ibid. 
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decided to continue trading. Therefore, the Advocate General recommended a finding that the 

Finnish tax measure was justifiable to preserve the taxing power of Finland.
94

 The opinion is 

seen to limit the Marks exception to its own exceptional facts wherein the European 

subsidiary company had no recourse in the Taxing Power State to offset the losses. Following 

the opinion of the Advocate General, as this author expects,
95

 will bring further clarity to this 

issue. 

In brief summation, the recent case-law suggests that the chaos and despair caused by the 

Marks judgment has finally been laid to rest, resulting in a welcome coherency in relation to 

the Taxing Power defence. 

E     ACADEMIC COMMENTARY ON THE PRINCIPLE 

It is quite clear that the CJEU has applied quite inconsistently the principle of prohibition of 

discrimination to direct taxation measures, notwithstanding the argument that the Court may 

finally have found a coherent path for determination of whether Justifications by Member 

States will absolve discriminatory taxation approaches. There is no shortage of academic 

commentary to criticise the court in this respect. It is interesting to consider the reasons for 

the seeming inability of the Court to find a steady course of action in this area of law.  

First, the CJEU is not a specialised Tax Court.
96

 Therefore, it may lack expertise, depending 

on the judges appointed to the bench at a particular time and sitting in a particular case.
97

  

Second, Emer Hunt
98

 concludes that there is an underlying tension between a national tax 

system based on residence and the impact of the fundamental freedoms on residence as a 

determinant of liability. The status quo arises as a result of political sensitivity
99

 in relation to 

fiscal issues. The power to tax is a power of the State to coercively raise revenue. This forms 

a fundamental part of State sovereignty. At one extreme, it allows the State to accumulate 

resources in preparation for a period of ‘State Emergency’, such as war. On the other end, the 

power to tax is a central instrument of economic and social policy. For example, ‘tax breaks’ 

                                                        
94

 ibid. 
95

 Such an assertion is based on the fact that Advocate General Kokott’s opinions on matters of Direct Taxation 

have been consistently followed. For instance, see the aforementioned Philips and SGI cases. 
96

 Snell (n 25) 369. 
97

 PJ Wattel, ‘Red Herrings in Direct Tax Cases Before the ECJ’ (2004) 31 LIEI 81, 82. 
98

 E. Hunt ‘What Can be Done? The Tax Wars Between Member States and the CJEU’ (2004) 17(1) ITR 77, 79. 
99

 See: Inland Revenue PN06, issued 9
th

 April, 2003 wherein it was stated that ‘The Government is determined 

to protect his corporation tax system against legal challenges under European law, particularly where these 

challenges have the potential to undermine international agreements’. 



[2013] COLR   
 

 14 

were offered to Irish companies establishing themselves in Templebar in Dublin in order to 

encourage tourism.
100

 Another reason for this tension results from the fact that regulation and 

taxation pursue fundamentally different objectives. Regulation is largely about economic 

efficiency, thereby rectifying market failures no more than necessary, whereas Tax rules are 

essential elements in the redistribution of wealth.
101

Third, Snell points out that as long as the 

fundamental ambiguity about the nature of the single market persists, whether the goal is a 

common market or an internal market, the Court will struggle to achieve coherence in its 

case-law:  

[i]f the aim is the common market, a patchwork of highly dissimilar national 

tax regimes is difficult to tolerate. By contrast, the internal market is 

favourably disposed towards differing national rules as long as they do not 

constitute barriers.
102

 

Notwithstanding the aforementioned problems relating to its application, the literature does 

attest to the merit of retaining the principle within EU Taxation Law. First, discriminatory 

rules are considered unlawful because they allow irrelevant factors to be taken into account 

(e.g. the need to protect the insider from the outsider)
103

. Account for such irrelevant factors 

runs contrary to the concept of the Union and undermines the solidarity between the 

constituent elements of the polity.
104

 Second, discrimination and protectionism are inefficient 

criteria because they divert ‘business away from presumptively low-cost [foreign] producers 

[to high-cost (local) producers] without any colourable justification in terms of benefit that 

deserves approval from the point of view of the nation as a whole’.
105

 A third rationale, and 

one strongly pushed by Justice Stone in the 1930s in the US, concerns the operation of the 

political process:
106

 Although pre-dating the existence of the EU, the argument pertains 

relevance to the matter at hand. Community Law should be used to invalidate discriminatory 

state rules. National Rules, as with state rules, are the product of a successfully functioning 

democratic process operating at national level. Where discriminatory rules are produced in 

the process, the party most affected (i.e. the non-national) is not represented. Fourth, the great 

advantage of the principle is that it leaves room for state action, largely unhindered by 

                                                        
100

 Snell (n 25) 355.  
101

 ibid 355-356.  
102

 ibid 368.  
103

 Barnard (n 37) 581. 
104

 ibid. 
105

 ibid. 
106
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concerns that the Commission or European Courts will intervene: ‘State rules can therefore 

respond to the demands of the local electorate, so long as that electorate does not insist on 

discriminatory rules being put into place’.
107

 Furthermore, this results in a diversity of rules 

across the Member States which leaves room for experimentation; experimentation from 

which the other States can learn.
108

 Finally, the merit of applying such a principle is 

evidenced by the fact that the similarly structured United States
109

 also applies the 

Discrimination principle, subject to one minor proviso. It is prudent at this juncture to briefly 

outline the manifestation of the principle in US Tax Law. The ‘Commerce Clause’
110

 states 

that ‘The Congress shall have Power...to regulate Commerce with foreign Nations and among 

the several States...’ This gives the federal government the power to legislate in respect of 

commerce, although it does not prohibit state-created restrictions on inter-state commerce.
111

 

Facially discriminatory and discriminatory in effect 
112

 statutes are subject to a ‘strict 

scrutiny’ review
113

 which essentially means that the court checks whether the statute serves ‘a 

legitimate local purpose’ and
114

 whether there is an ‘absence of non-discriminatory 

alternatives’.
115

 Therefore, the US approach essentially mirrors the EU approach to direct 

taxation matters.  In both instances, discriminatory taxation provisions are prima facie 

unlawful unless they can be justified (the EU model), or they give effect to ‘legitimate local 

purposes’ (the US Model) and are not disproportionate to the desired object (the EU Model) 

or absent of ‘non-discriminatory alternatives’ (the US model). Where this becomes 

interesting, is in relation to double taxation. Essentially, the US Supreme Court has 

interpreted the Commerce Clause as prohibiting cumulative tax burdens that would expose 

businesses active in interstate trade to a higher tax burden than those operating in a single 

state.
116

 Justice Stone feared the multiplication of State taxes burdening the same activity 

‘would spell the destruction of inter-state commerce’.
117

 However, the CJEU in Kerckhaert
118

 

                                                        
107

 ibid. 
108

 ibid. 
109

 Any discussion of the Substantive Law of the EU would be incomplete without reference to the United 

States. The inclusion is justified given the comparable structure of Federal Laws superseding State Law just as 

EU Law is supreme to National Laws, whilst conversely each state has autonomy to determine its own laws 

provided these do not conflict with the overriding Federal or Union Law. 
110

 United States Constitution (Article I, Section 8, Clause 3). 
111

 Barnard (n 37) 585. 
112

 There is case law to suggest, however, that these statutes are subjected to a more relaxed standard-Dean Milk 

v Madison 340 US 349 (1951). 
113

 Hughes v. Oklahoma 441 US 322, 337 (1979). 
114

 Both limbs are required: City of Philadelphia v. New Jersey 437 US 617, 626 (1978). 
115

 Chemical Waste Management Inc v. Hunt  504 US 334, 342-3 (1992). 
116

 Snell (n 25) 360. 
117

 Western Live Stock v Bureau of Revenue 303 US 250 (1938) 256. 
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held that double taxation does not fall foul of the discrimination principle provided that it is 

applied in an even handed fashion. Thus, it may be said that the application of the principle in 

the US runs parallel to the application by its EU counterpart, albeit, with the potential for 

catching infringements which fall beyond the parameters of the pure discrimination test. 

Thus, it is rational to summate that the discrimination principle does indeed have a ‘good and 

well-respected pedigree’.
119

 The conclusion to be drawn from the above discussion must, 

however, be that the application in practice by the CJEU of the principle unfortunately leaves 

a lot to be desired. The literature presents cogent reasons as to why such misapplication has 

inevitably occurred. Moreover, the literature asks serious questions as to whether the CJEU is 

indeed the appropriate forum to determine Union-wide taxation matters. 

F     CONCLUSION 

This critical discussion of the application by the CJEU of the principle of non-discrimination 

in Direct Taxation matters has pragmatically laid out the unacceptable flaws in the CJEU 

case-law. The marked shift in terminology has not only led to unpredictability and 

uncertainty but there is also merit in the proposition that the shift has resulted in 

inconsistency. Moreover, the treatment by the CJEU of cross border schemes has resulted in 

inequality of treatment between EU Member States. Serious questions have also been asked 

of the CJEU’s application of the principle in relation to justifications. It has been found that 

the jurisprudential development to date has been characterised by inconsistency, uncertainty 

and unpredictability. However, recent trends might lead one to tentatively summate that there 

is a possibility that the CJEU may reign in these flaws of application. Nevertheless, the 

fundamental importance of ‘certainty and predictability’ in taxation matters
120

  overall 

renders the CJEU’s application of the principle unacceptable. Several reasons have been cited 

for the development whilst the merit of the principle itself has concurrently been outlined.  

                                                                                                                                                                            
118

 Case C-513/04. The case concerned a blanket Belgian tax of 25 per cent imposed on all dividends, regardless 

of source. The Kerckhaerts, two Belgian residents, received dividends from a French company which had 

already been subjected to a 15 per cent withholding levy in France. The dividends were then taxed by the 

relevant Belgian authorities. The Grand Chamber of the court, concurring with Advocate General Geelhoed, 

rejected the Kerckhaerts argument that the double taxation violated (then) article 56EC on free movement of 

capital. This case was later followed by the Grand Chamber of the Court in ACT Group Litigation C-446/0, 

again following Advocate General Geelhoed, holding that a home state is free to impose a second tax regardless 

of what the source State has done. Furthermore, the source state is not obliged to provide relief in cross-border 

situations, even if it does grant such relief internally. 
119

 Barnard (n 37) 581. 
120

 As noted above by Geelhoed AG. 
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But should we be surprised at the above conclusions, given that Advocate General Geelhoed 

once opined that ‘judicial intervention, by its very nature, is casuistic and fragmented’?
121

 

The opening paragraph alluded to the concept that further integration of the internal market is 

of fundamental importance going forward. What is required is an impenetrable and 

comprehensive reformulation of the principle which provides certainty for the Member 

States’ judiciary, legislature and taxpayers.
122

 This, it is suggested, will result in uniformity 

across the 27 Member States. In this manner, the obstructive effect of national direct taxation 

measures could be limited to the furthest extent possible. Given the economic climate and the 

unacceptable CJEU jurisprudential development to date, the author posits that the legislative 

pen
123

 is required to be the paramount, omnipotent arbitrator in the pursuance of certainty in 

direct taxation matters and concurrently, the illusive single market.  

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
121

 ACT Group Litigation [39]. 
122

 A detailed discussion of this option is beyond the scope of this essay. The author suggests however that the 

Commission ought to produce a comprehensive report outlining precisely the scope of the principle. Such has 

had the effect in the analogous arena of EU Insolvency Law, through the Virgo-Schmidt Report, of significantly 

clarifying the law and providing uniformity. 
123

 Whether by way of regulation, directive or Commission report. There is evidence to suggest that the 

legislative intervention is already attempting to combat the shortfalls in the market. For example, the 
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ILLEGALITY, RESULTING TRUSTS AND TWIN PRESUMPTIONS: 

ANTIQUATED LAW MEETS MODERN SOCIETY 

 

Olivia Carpenter* 

 

 

ABSTRACT 

 

This article examines the clash between out-dated principles and contemporary societal 

ideals in the context of trusts and illegality. The operation of the presumptions of resulting 

trust and advancement in relation to the jurisdictions of the United Kingdom, Republic of 

Ireland, and Australia will be analysed. The cross-jurisdictional trend has been in favour of 

taking steps to accommodate modern viewpoints in order to counteract discriminatory 

distinctions such as those created in Tinsley v Milligan. The orthodox model of the 

presumption of advancement is incompatible with both Article 5 Protocol 7 of the European 

Convention on Human Rights and the equality guarantee in the Irish Constitution, and as a 

result Northern Ireland, Australia and the United Kingdom have taken positive steps towards 

effectuating its abolition. It is hoped that in time, calls for change in the Republic of Ireland 

will serve as the impetus for the implementation of equally strong measures. Ultimately, in 

light of these issues, it shall be shown that the abolition of the presumption of advancement 

on a cross-jurisdictional scale is a welcome development for human rights and equality. 

 

 

A  INTRODUCTION 

 

Illegality in the law of trusts presents us with a myriad of complex dilemmas. The modern 

law is lacking, due to fundamentally out-dated legal precedence. The aftermath of Tinsley v 

Milligan
1
 caused a re-evaluation of the established principles of illegality in the law of trusts. 

Enonchong has highlighted that the ruling in Tinsley, when juxtaposed with the anachronistic 

presumption of advancement, and the principles of presumed resulting trusts, has created 

conflict with this twin relationship in this area of law.
2
 In the United Kingdom, the Law 

Commission has turned to address these conflicts, and after succinct analysis has proposed a 

series of reforms. The response to these proposals has been inadequate, and Davies argues 

that the outcome of the limited reform is disappointing, and hardly a surprise,
3
 due to the fact 

that the Courts are reluctant to stray too far from the established path. Through the cross-

jurisdictional examination of the effect of these issues, this article shall argue ultimately that 

                                                        
*L.L.B candidate, Swansea University.  
1
 [1994] 1 AC 340. 

2
 Nelson Enonchong, ‘Effects of Illegality: A Comparative Study in French and English Law’ [1995] 44(1) The 

International and Comparative Law Quarterly 196, 197. 
3
 Paul Davies, ‘The Illegality Defence: Turning Back the Clock’ [2010] Conv 282, 282. 



[2013] COLR   
 

 20 

judicial attempts to align conflicting relationships and policies have ‘left the English law on 

the effects of illegality in a “confused and unsatisfactory state”’.
4
 

 

B  PRESUMED RESULTING TRUSTS 

 

In the United Kingdom, resulting trusts are distinguished from express trusts because the 

Court instigates them. Swadling describes the presumption of resulting trust as ‘a legal 

presumption that a trust was declared by the transferor in his own favour’.
5
 The general 

principle of the presumption of resulting trust is set out in Dyer v Dyer,
6
 which states that the 

presumption will arise in favour of a person who has paid a contribution to the purchase price 

of a property for a transfer of property.
7
 The presumption operates with regard to personalty, 

legal estates, and equitable interests. Chambers emphasises that the fundamental components 

of the resulting trust are ‘the lack of the provider’s intention to benefit the recipient of the 

property’,
8
 as well as an absence of the recipient’s consideration.

9
 According to Browne-

Wilkinson LJ, resulting trusts ‘arise because of a presumption that the transferor intended 

them so to do.’
10

 At law, two vital resulting trust types surround the intention of property 

owners, which are voluntary conveyance and purchase-money trusts. These circumstances 

are ‘universally accepted as resting on a presumption’,
11

 and the issue with both is that it 

‘appears that one person has been enriched at the expense of another’.
12

 The presumption is 

rebuttable depending upon whether the transferor intends to make a gift of the property. Dyer 

expands upon this principle, which states, ‘it is the established doctrine of a court of equity 

that this resulting trust may be rebutted by circumstances in evidence’.
13

 If the presumption is 

not rebutted, the transferee will hold the property on resulting trust for the transferor.
14

 

 

                                                        
4
 Enonchong (n 2) 197, citing Bedford Insurance Co. v Institutio de Resseguros do Brasil [1985] QB 966, 983 

(Parker J). 
5
 Robert Chambers, ‘Is There A Presumption of Resulting Trusts?’ in Charles Mitchell (eds), Constructive and 

Resulting Trusts (Hart Publishing 2010) 267. 
6
 [1788] 2 Cox Eq Cas 92. 

7
 Chambers (n 5) 12. 

8
 ibid 26. 

9
 ibid 12; ‘Lack of consideration required for the presumption is not a requirement for the presumption of 

resulting trust.’ See Chambers (n 5) 23; Barclays Bank Ltd. v Quistclose Investments Ltd. [1970] AC 567. 
10

 Westdeutsche Landesbank Giroentrale v Islington LBC [1970] AC 567 [708] William Swadling, ‘Explaining 

Resulting Trusts’ [2008] 124 Law Quarterly Review 72, 72. 
11

 Swadling (n 10) 77. 
12

 Chambers (n 5) 268. 
13

 Dyer v Dyer (n 6), [93] Swadling (n 10) 8. 
14

 Robert Pearce, John Stevens & Warren Barr, The Law of Trusts and Equitable Obligations (5th edn, Oxford 
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The presumptions have been authoritatively criticised, depicted by Upjohn LJ, who stated in 

Vandervell v IRC,
15

 ‘the presumption of a resulting trust is no more than a long stop to 

provide the answer when the relevant facts and circumstances fail to yield a solution’.
16

 It is 

well known that a presumption will only come into play where there is a lack of evidence to 

indicate the intention, however the ‘absence of evidence is so rare that the presumptions 

really matter only in cases of illegality’.
17

 Therefore, Davies argues that where illegality is an 

underlying factor in terms of a contribution of the purchase price, or a voluntary conveyance 

of property, the presumptions remain decisive.
18

 The presumption of resulting trust shall now 

be examined in the jurisdictional context of both the United Kingdom and the Republic of 

Ireland in turn.  

 

1 Tinsley v Milligan 

 

The presumption that a trust arises in the circumstance of a contribution to the purchase price 

of a property provides the basis of the discussion on the effects of illegality upon the 

presumption of resulting trusts. Tinsley has ‘redrawn the long established principles of 

equity’.
19

 Nourse LJ has described the principle established in Tinsley as a ‘straitjacket’.
20

 

The reliance principle, which was established, provides that ‘the illegality defence will apply 

if a party needs to plead or lead evidence of illegality in order to establish his claim.’
21

 The 

reliance principle manifests complexities within the law.  However, where legal interests are 

concerned, the issues are not debilitating. The Law Commission in England recognised and 

analysed the issue of illegality, and came to the conclusion that ‘illegality does not prevent a 

resulting trust arising under general trust principles’.
22

 However, with regard to equitable 

interests, the consequences are different.
23

 The reliance principle has adversely affected the 

law, due to the fact that a distinction is drawn between the presumption of resulting trust and 

advancement, and the operation of the principle in turn hinders the operation of the 
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presumption of advancement.
24

 This is illustrated in Tinsley, where the defendant benefited 

due to the fact that relying on the presumption of a resulting trust effectively allowed the 

illegal purpose to be ignored, had the presumption of advancement been relied upon, her 

benefit would have been denied. In addition, in relation to the presumption of resulting trusts, 

the application of the reliance principle results in ambiguity. The arbitrary nature of the 

principle promotes the Courts to develop subsequent exceptions and distinctions in order to 

curb the irrationality of the approach. The most fundamental exception to the reliance 

principle was developed in Tribe v Tribe.
25

 

 

2 Tribe v Tribe 

 

Adding to the ‘complex thicket of technical rules’
26

 surrounding illegality, the Court of 

Appeal introduced a method in which the Tinsley effect may be sidestepped where the 

presumption of advancement is concerned.
27

  The effect of Tribe widened the scope of 

rebutting the presumption. Samet expands upon the effect of Tribe stating, ‘the Bowmaker 

rule’
28

 and the presumption of advancement converged to produce a clear injustice’. In order 

to avoid this injustice, a ‘crude interpretation of the locus poenitentiae doctrine’ was 

adopted.
29

 The doctrine provides an exception to the general rule of illegality.
30

 Enonchong 

highlights Millett LJ’s opinion that the locus poenitentiae exception extends to equity as well 

as common law.
31

 This view demonstrates the Court’s desire to emphasise the prominence of 

the importance of affording fairness to the rules of illegality. In light of the doctrine, Browne-

Wilkinson LJ stated, ‘the carrying out of the illegal purpose cannot, by itself, destroy the pre-

existing equitable interest’.
32

 In essence, illegality merely ‘renders the interest unenforceable 

in certain circumstances’.
33
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The result of this general exception, although rooted in the avoidance of injustice, 

orchestrates additional complexities in the law. Tribe creates ambiguity because it ‘does not 

clarify whether withdrawal is possible in cases where the transaction was partially carried 

into effect’.
34

 With regard to the effect of illegality on the presumption of resulting trust, this 

is consistent with Halliwell’s assertion that: ‘the problems caused by the decision could have 

been avoided had the presumption of advancement been reconsidered’
35

 in Tinsley. Issues 

surrounding presumed resulting trusts in the jurisdiction of the Republic of Ireland shall now 

be examined, where it shall be shown that the Supreme Court tested the waters of modernity 

in the case of Lynch v Burke.
36

 Thereafter, implications involved with the presumption of 

advancement shall be considered. 

 

3 Lynch v Burke 

 

The decision in Lynch, which loosened the overtly strict Owens v Greene and Freeley v 

Greene
37

 approach adopted by the courts in the jurisdiction of the Republic of Ireland for 

‘over six decades’,
38

 is ‘particularly noteworthy’.
39

 Traditionally, in Ireland, the presumption 

of resulting trusts operated with the aim of preventing ‘the misappropriation of property as a 

consequence of potentially fraudulent or improvident transactions.’
40

 The operation of this 

presumption, in light of Greene and in the context of joint deposit accounts and bank 

accounts has produced results inimical to the true intentions of the transferor. Delany notes 

the limitations of the Greene approach were originally laid down by Gordon J in Doyle v 

Byrne,
41

 which expresses that a joint name transfer to anyone other than a ‘child or adopted 

child.’
42

 This rigid approach was undoubtedly discriminatory and disadvantageous to 

fulfilling the actual intention of the transferor. The search for this actual intention of the 

transferor is essentially the purpose of the emergence of a resulting trust.  Accordingly, in 

allowing the appeal in Lynch, O’Flaherty J held that the principle in Owens ‘gives cause for 
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unease’.
43

 This unease led to Owens being overruled,
44

 the presumption of resulting trust was 

rebutted because the donor in this case ‘intended and expressed the intention that each 

(donee) should be entitled beneficially to the property…on the death of the donor’.
45

 The 

consensus has been that the decision in Lynch is a welcome one. Delany asserts that ‘one 

cannot but agree with O’Flaherty J,
46

 and that it would be ‘paradoxical if the doctrine were 

allowed to defeat the clear intention of the donor’.
47

 Additionally, in Capper’s view, ‘the 

decision in Lynch is welcome’.
48

 Beginning with Lynch, the year 1995 ushered in a cross-

jurisdictional turning point for the move away from anachronistic principles in the context of 

both the presumption of resulting trust and the presumption of advancement. In the words of 

O’Flaherty J, the decision in Lynch ‘will introduce a measure of consistency in our 

jurisprudence’
49

 and also ‘restores equity to the high ground which it should properly occupy 

to ameliorate the harshness of common law rules’.
50

 In the examination to follow, the 

presumption of advancement and whether it is departing from its anachronistic roots shall be 

examined in light of decisions made in the United Kingdom, the Republic of Ireland and 

Australia.  

 

C  THE PRESUMPTION OF ADVANCEMENT 

 

In order to examine the effect of illegality upon the presumption of advancement, it is 

necessary to expand on the function of the presumption at the outset. Chambers describes the 

presumption of advancement in the jurisdiction of the United Kingdom as ‘a presumption of 

an intention to give’.
51

 Swadling argues that the presumption of advancement is merely ‘a 

situation where the resulting trust presumption does not apply’.
52

 In certain instances, when a 

voluntary conveyance of property is made and a resulting trust does not arise, a presumption 

of advancement will operate. This operation depends upon the relationship of the parties. 

Difficulties with these relationships stem from the limited number of admissible relationships, 
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as well as the fact that they only apply in one direction.
53

 These relationships include that of 

husband and wife,
54

 father and child,
55

 father to stepchild,
56

 man to his fiancée,
57

 and persons 

in loco parentis. Diplock LJ described these relationships ‘as belonging to a different social 

era’.
58

 Certain relationships will not give rise to the presumption, such as transfers of 

property from a wife to husband,
59

 mother to child
60

 or man to his mistress.
61

  However, ‘if a 

mother is deemed to have put herself in loco parentis to the child’
62

 the presumption may still 

apply. 

 

In the jurisdiction of Australia, Nelson v Nelson
63

 represents a modern judicial attitude 

towards eliminating gender inequality, where the court successfully moved to accept ‘that the 

presumption of advancement applied’.
64

 The rationalisation for applying the presumption to 

apparent gifts from persons standing in loco parentis is rooted in the traditional and Victorian 

belief of the ‘father’s moral duty to advance his children in life’.
65

 This duty was not, and has 

not been extended to mothers, which has led to a great deal of modern criticism and 

controversy. Nelson resulted in a cutting-edge decision, and ventured into areas where the 

courts of England and Wales have been unwilling to go. Following the recognition of the 

need for the law to conform to modern social requirements, and having moved to equalise the 

gender irregularities, a presumption of advancement from a mother to her children
66

 was 

allowed, ‘because there was no longer any reason to treat them differently’.
67

 Although the 

courts of England and Wales have not expressly dealt with the issue, Scott LJ advising the 

Privy Council in Antoni v Antoni
68

 took subtle steps in alluding to the equalisation of the 
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distinction. He advised ‘the presumption of advancement ‘applies when a parent places assets 

in the name of a child and assumes that the parent intends to make a gift to the child.’’
69

 

 

In the jurisdiction of the Republic of Ireland, the presumption of advancement, although 

surviving, arguably only endures constitutional and social conflict due to its connection to an 

equitable life support. In the Republic of Ireland, the presumption of advancement, which 

operates in the context of husband and wife, father and child and persons in loco parentis to a 

child,
70

 enjoys a more elevated status than the eroded
71

 model in the United Kingdom 

jurisdiction. ‘A creature of equity’,
72

 Delany highlights the fact that in R.F. v M.F.
73

 the 

presumption was ‘confirmed’
74

 to be ‘an equitable doctrine’
75

 by Henchy J, ‘rather than a 

mere rule of evidence’,
76

 giving the doctrine of advancement considerable influence in this 

jurisdiction in comparison to others. The rigidity of this doctrine as it stands has given rise to 

considerable prejudices between familial and extra-familial relationships due to the lack of 

flexibility to which the doctrine of advancement will apply. The rigidity of the doctrine of 

advancement in the Republic of Ireland shall now be examined.  

 

1 Parkes v Parkes 

 

Tinsley created a controversial distinction ‘between cases where the presumption of 

advancement did or did not apply’.
77

 Through the application of Tinsley in Tribe, the 

exception which permitted ‘withdrawal [from an illegal purpose] under the doctrine of locus 

poenitentiae to be possible, despite the existence of a presumption of advancement, so as to 

enable recovery from a person into whose names shares had been transferred’,
78

 for that 

purpose, as long as the illegal purpose had not yet been carried out,
79

 was born. The result of 

Tribe has met with potent criticism, and Delany brings attention to Mance LJ’s question in 

Collier v Collier, which was why the presumption of advancement ‘play[s] so potentially 

important a role in determining the enforceability of a transaction between two parties 
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implicated in illegal purpose?’
80

 In the Republic of Ireland, the decision of Parkes v Parkes
81

 

may potentially play a persuasive role in preventing future courts from entertaining the notion 

that a party may benefit from a transfer made with an underlying illegal purpose. Delany 

notes that Costello J in Parkes specifically declined to ‘grant relief’
82

 by allowing the 

husband to rebut the presumption of advancement to his wife based on evidence of an illegal 

purpose which had been carried out. Whilst this precedent does not answer the question of 

whether a case with similar facts as Tribe would be followed by this jurisdiction, Delany 

contends that it is ‘likely’.
83

 However Delany emphasises the Australian case of Nelson, in 

which the Tinsley distinction was ‘effectively rejected’.
84

 It is hoped that in this jurisdiction, 

when the opportunity arises, the courts will act contrary to breathing life into this problematic 

distinction by emulating the modern judicial attitude demonstrated in Nelson. 

 

2 The Discriminatory Element 

 

The discriminatory element of the law in this area has led to the opinion that presumptions 

are no longer desirable, except in cases of illegality. In order to counter the effect of the 

gender distinction, Thornton suggests, ‘the courts have sought to minimise its impact by 

holding it to be easily rebuttable’.
85

 To successfully rebut a presumption, evidence that 

suggests the transferor did not intend to make a gift, but on the contrary, desired to preserve 

an equitable interest in the property, must be present.
86

 Due to the apparent ease of rebuttal, 

the impact of the presumption has been minimised. Diplock LJ is of the opinion that ‘it could 

seldom have any decisive part to play’.
87

 Chambers however, has gone a step further and 

argues, ‘we do not need the presumptions and would be better off without them’.
88

 In most 

circumstances, the presumptions are not necessary due to the fact that ‘there is enough actual 

evidence to support a real finding of intention’.
89
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Moreover, while taking a similar approach, the state of the law in the Republic of Ireland in 

this area furthers the argument that the presumption of advancement is discriminatory. 

Despite the guarantee of equality before the law in the Irish Constitution,
90

 the operation of 

the presumption of advancement in its current form contravenes this principle. Delany argues, 

reiterating the sentiments expressed in Nelson
91

, that it is ‘difficult to justify the continued 

existence of a principle which undoubtedly seems to benefit a wife and not a husband’,
92

 

although she notes that the ‘outcome of a case’
93

 will only be swayed by the presumption 

where there is ‘little or no evidence to show what the parties’ intentions in relation to 

ownership of the property actually were’,
94

 according to the outcome of RF v MF. 

 

The cross-jurisdictional trend appears to either move for the abolition of the presumption of 

advancement, or extend the relationships caught within its ambit, demonstrated by the 

outcome of Nelson, on the basis of discrimination. However, in order to achieve those aims, 

the traditional and settled precedents were disrupted for the sake of modernity. Not every 

jurisdiction has embraced this sentiment, for example the ‘position in relation to gifts by a 

mother to her child is still not settled’
95

 in the Republic of Ireland regarding the doctrine of 

advancement, although this issue has been determined in Australia. Delany notes the 

reasoning and reluctance to extend this position in the Republic of Ireland is based on 

Murnaghan J’s conclusion in McCabe v Ulster Bank Ltd
96

 that there was no ‘sound 

principle’
97

 upon which the application of the presumption of advancement to a mother and 

child relationship could be based.
98

 Considering the emphasis in Re Tilson
99

 placed on ‘the 

concept of joint parental responsibility’,
100

 where Murnaghan J stressed that ‘the mother, as 

well as the father, was a joint sharer of the right and duty’
101

 in the course of parenting their 

child, Carolan’s assertion, highlighted by Delany, suggests that in the future, the courts of the 

Republic of Ireland ‘will apply the presumption of advancement to transfers between mothers 

and their children’. Glister supports this view and pointedly argues that ‘whenever a 
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presumption of advancement applies between parents and children it should apply equally to 

mothers as to fathers’,
102

 considering that ‘courts in Australia and Canada have…decided the 

alternative position can no longer be sustained’.
103

 Delany’s praise of Keane’s suggestion 

‘that it is…difficult to reconcile a reluctance to extend the presumption of advancement to 

mother/child relationships’
104

 is correct, taking into account the current social climate. Based 

on the analysis of the sentiments examined above, it is clear that the law in this area is in 

need of a serious cross-jurisdictional overhaul.  

 

Notwithstanding the complications involved with the operation of the presumptions, it is 

clear that when evidence is connected to an illegal purpose, the presumptions may be crucial. 

Argued by Thornton, Tinsley demonstrates that the ‘presumption remains of crucial 

importance’.
105

 The effect Tinsley had upon the presumption of advancement is that it 

solidified the general rule that evidence of illegal conduct cannot be relied upon to rebut a 

presumption.
106

 The objective of this stringent rule is based upon deterrence.
107

 

 

The distinction raised by Tinsley ‘leads to capricious results’.
108

 These results exemplify the 

narrow nature of the presumption, which fails to encompass modern and accepted types of 

relationships. Tinsley is an exceptional case in that had it been possible for the claimant and 

defendant to legally marry, and the presumption of advancement applied, Milligan would 

have been unable to establish an equitable interest in the property – because illegal conduct 

would be relied upon. The divergence between Victorian and modern relationships, and the 

distinction highlighted by Tinsley creates inherent anomalies within the law.
109

 Milligan 

benefitted simply due to the classification of their relationship, and the presumption, which 

was applicable under the particular circumstance.
110

 Depicting this issue, Cohen questions 

‘whether the formal and incidental element’ of the applicability of the presumption of 

advancement in an illegal context should manifest success or failure on the party.
111
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D  Reform 

 

The fact that reform is necessary in the law on illegality in trusts is not a secret. Following 

Goff LJ’s call for ‘a full inquiry into the matter by the [English] Law Commission’
112

 in 

Tinsley, where he ‘entreated Parliament to step in and clear up the mess,’
113

 the Commission 

performed an in depth examination, and provisionally proposed legislative reform. Goff LJ’s 

compelling criticism of the rules on illegality, that ‘they are indiscriminate in their effect, and 

are capable therefore of producing injustice’,
114

 rings in stark concordance with the 

Commission’s conclusions. As a result of the inherent arbitrariness, potential for injustice, 

and uncertainty caused by the rules on illegality, the Commission reported, ‘the position 

reached by the present law is indefensible and needs reform’.
115

 The consensus of the 

Commission reports is that legislative reform is required in relation to illegality, aimed in 

particular at trusts. This is due to the ‘unsatisfactory state’
116

 of the law, and that the trust is a 

‘vehicle for fraudulent behaviour’.
117

 It is therefore necessary to examine the Commission’s 

notable proposed prospects for reform, formulated to combat the difficulties presented. These 

proposals will be discussed in turn.  

 

Firstly, it was argued that a broad statutory discretion should apply to contracts and trusts, as 

opposed to the current ‘complex rules governing the effect of illegality’, which marks a 

desire for the ‘departure from the strict reliance principle’
118

 in Tinsley. 
119

 This discretion 

would require the Courts to take into account various criteria in order to reach a decision as to 

the validity of the trust, which includes; the seriousness of the illegality; knowledge and 

intention of the beneficiary; invalidity; deterrence; and proportionality.
120

 However, it was 

determined that such a broad scope of application was ‘not a workable option’,
121

 and it was 

argued that the courts already consider criteria outlined formerly.
122

 Taking this into 

consideration, the Commission retains the view that a discretionary approach is required, 
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albeit a narrow one, and suggested confining the scope entirely to trusts.
123

 The broad 

approach is not advocated due to a desire to ‘target the discretion at those cases where the use 

of the reliance principle is causing the most difficulty’.
124

 As a result of this proposition, the 

proposed Draft Bill’s
125

 ‘principal aim is to enact a statutory discretion to apply the illegality 

defence’.
126

 This proposal would result in added clarity and certainty in the law. Davies 

concurs, stating, ‘The Draft Bill deserves support: decisions such as Tinsley and Tribe do not 

reflect well on the law.’
127

 He follows that ‘any encouragement that can be given to the 

judges to adopt a discretionary approach is desirable’.
128

 

 

Secondly, the complete abolition of the presumption of advancement was proposed. The 

essence of the reasoning behind this proposal is the conflicting interaction of the reliance 

principle with the presumption. Davies argues, ‘The presumption of advancement is not 

sound as a technique, and only useful as a means of limiting the damage flowing from the 

presumption of resulting trust’.
129

 The Commission argues that this interaction ‘prevents the 

courts from looking at the true intention of the parties’.
130

 The aim of this proposition is to 

equalise the position of equity with that which applies at law.
131

 The effect this would have 

on the law of resulting trusts would be harmonisation, which would allow for the operation of 

the reliance principle without conflict, with the result that ‘illegality would simply be 

ignored’. 
132

 Moreover, in the Republic of Ireland, Delany contends that the survival of the 

presumption in its current form ‘cannot…remain immune from constitutional developments 

over the last few decades’,
133

 and in essence suggests that the ‘death-knell’
134

 has rung for the 

presumption. However, in the Commission’s final report, the proposal to abolish the 

presumption was rejected. The corollary of the abandonment of this proposal flowed from the 

decision in Stack v Dowden,
135

 which set out, ‘where a family home is jointly owned at law, 
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the courts will presume that it is jointly owned in equity too’,
136

 therefore achieving the aim 

intended by the proposal. 

 

Despite the Commission’s recommendations, the abolition received Parliamentary approval 

for alternative policy issues. Section 199 of the Equality Act 2010 intends to abolish the 

presumption,
137

 as a result of gender discrimination. Discord among academics has resulted 

with regard to the fact that the presumption is not ‘gender neutral’.
138

 Thornton describes the 

basis of the presumption as ‘largely out-dated notions of family property arrangements’.
139

 

The consensus is that the presumption is inherently discriminatory, which has led to potent 

criticism. In particular, Andrews argues that the ‘continued application of the presumption 

directly contravenes Art.5, Protocol 7 of the European Convention on Human Rights’.
140

 

Chambers reiterates Andrews view, highlighting the fact that unequal treatment of men and 

women in this context violates Convention rights.
141

 Furthering the significance of this 

argument, Dowling criticises the distinction in this area of law between mother and father. 

Glister points out that ‘the presumptions are one of the few areas where gender differences 

remain’.
142

 Dowling presents evidence that the distinction is indeed an anomaly, due to the 

fact that ‘equal status has been afforded to men and women in marriage,’
143

 and also in terms 

of parental responsibilities.
144

 These arguments echo the concerns voiced in other 

jurisdictions, such as the Republic of Ireland, where Delany has raised concerns about the 

incompatibility of the presumption with the equality guarantee of the Irish constitution. 

Glister provides opposition to the consensus, and argues that abolition is not necessary, 

because the presumption would not breach Article 5.
145

 He insists that the presumption is not 

within the Article’s scope, as it is not ‘a right or responsibility that pertains to the state of 

marriage’.
146

 To achieve legal transparency, he argues that section 199 should only partly be 
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brought into effect.
147

 However, despite the persuasive arguments presented by him, the 

majority cannot be ignored. 

 

Thirdly, abolition of the illegality defence in relation to trusts was suggested. The illegality 

defence is the ‘effect of applying the reliance principle to cases dealing with the transfer of 

legal interests’.
148

 Underpinned by public policy, unsurprisingly, the Commission rejected a 

blanket abolition of the illegality defence. Davies remarks that the Commission ‘rightly’ 

rejected the proposal, and is in support of the rejection.
149

 Davies has summarised six 

principal arguments for the retention of the illegality doctrine identified by the Commission: 

 

1) furthering the purpose of the rule which the claimant’s illegal behaviour 

has infringed;  

2) internal consistency of the law; 

3) the need to prevent the claimant profiting from his or her own wrong; 

4) deterrence; 

5) maintaining the integrity of the legal system; and 

6) punishment.
150

 

 

The rejection of this proposal was correct, especially due to the indication that the illegality 

defence may be of significance in areas of the law, for example, proprietary restitution and 

unjust enrichment.
151

 Abolition of the presumption of advancement in section 199 of the 

Equality Act is a positive step towards modernity, which echoes the sentiments of O’Flaherty 

J in Lynch,
152

 and illustrates the current cross-jurisdictional trend. In Northern Ireland, the 

‘presumption of advancement between married and engaged couples’ had already been 

abolished by ‘Part IV section 16 of The Law Reform (Miscellaneous Provisions) (Northern 

Ireland) Order 2005’,
153

 and as of January 2010, a further ‘push’
154

 has been made in the 

Northern Ireland Assembly in the ‘Presumption of Advancement’ Briefing Note 03/10 to 
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abolish the presumption of advancement between father and child,
155

 in order to create 

compatibility between United Kingdom law and the European Convention on Human 

Rights.
156

 It is a welcome observation that the Briefing Note recognises the merit of Andrews’ 

commentary: ‘the continued application by the courts of the presumption of advancement is 

not only arcane and out-dated: it also conflicts with human rights’.
157

 

 

E Conclusion 

 

As has been established, the law surrounding illegality in trusts is ‘highly problematic’.
158

 

Tinsley marked a departure from established principles of equity. Goo declares that in Tinsley, 

‘a golden opportunity was missed and the law remains unsatisfactory’.
159

 It provided the law 

with a new direction – albeit a vastly criticised path. The distinctions, which have flowed 

from principles established in Tinsley, namely that in Tribe, lead to ‘the road to uncertainty, 

which should be avoided’.
160

 The effect of the reliance principle in Tinsley allows for the 

presumption of resulting trust to simply bypass the presence of illegality. However, the out-

dated and inadequate presumption of advancement has been rejuvenated with a modern 

relevance, and provides discriminatory and irregular treatment to married and unmarried 

couples.
161

This division and distinction between the twin presumptions is an unnecessary 

axiomatic complexity. The law on illegality and trusts is severely flawed and requires 

additional reconsideration. Despite the efforts of the Law Commission in the United 

Kingdom, and appeals from leading academics, for proposals for reform in this realm, the law 

is far from transparent. Because Parliament has rejected the Commission’s proposals, the 

future is now in the remit of the courts. The Australian courts in Nelson took a bold step 

towards modernity, and it is hoped that both the courts of the United Kingdom and the 

Republic of Ireland will rule with equally strong responses, in order to bring the law on 

illegality in trusts in line with modern ideology on a cross-jurisdictional scale. This argument 

captures the essence of Goff LJ’s statement in Tinsley: ‘I cannot think that the harsh 
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consequences which will arise from the application of the established principle in a case such 

as the present provide a satisfactory basis for developing the law.’
162
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ENCOURAGING THE DEVELOPMENT OF PRISONER RE-INTEGRATION IN 

IRISH PENAL POLICY: FINANCING SOCIAL RE-INTEGRATION 

ALTERNATIVES 

 

Stephen Kirwan* 

 

ABSTRACT 

 

The aim of this article is to highlight and discuss the gradual emergence of a culture of social 

re-integration in Irish penal policy. The first section of this article seeks to provide a 

descriptive analysis of the multi-faceted approach to prisoner re-integration as it appears in 

a contemporary Irish context. It is suggested here that in order to fully understand the ideal 

of re-integration in a contemporary context it must be presented as an amorphous ideal 

which is pursued by the key stakeholders of penal policy in an incomplete and often 

contradictory fashion. This article will attempt to outline the three specific approaches to re-

integration which can be seen to exist in a contemporary Irish context, while briefly 

attempting to outline the contemporary acceptance of a limited fourth approach, namely that 

of social re-integration, by legislators and community organisations. 

 

A INTRODUCTION 

 

The aim of this article is to highlight and discuss the gradual emergence of a culture of social 

re-integration in Irish penal policy. The first section of this article seeks to provide a 

descriptive analysis of the multi-faceted approach to prisoner re-integration as it appears in a 

contemporary Irish context.
1
 It is suggested here that in order to fully understand the ideal of 

re-integration in a contemporary context it must be presented as an amorphous ideal which is 

pursued by the key stakeholders of penal policy in an incomplete and often contradictory 

fashion. Methodologically this draws on the approach taken by David Garland in his seminal 

text The Culture of Control.
2
 Throughout the text Garland is careful not to argue that the 

changes he sees in the penal policy of the late 20th century signals the end of one approach to 

penal policy or the blossoming of another.
3
 Instead, he seeks to argue that contemporary 

approach to penal punishment in Western society represents a ‘reconfigured complex of 

interlocking structures and strategies that are themselves composed of old and new elements, 
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the old revised and re-orientated by a new operational context.’
4
 This article will attempt to 

outline the three specific approaches to re-integration which can be seen to exist in a 

contemporary Irish context, while briefly attempting to outline the contemporary acceptance 

of a limited fourth approach, namely that of social re-integration, by legislators and 

community organisations. 

   

Subsequent to this discussion the second part of the article attempts to identify a number of 

potential barriers which appear to prevent a holistic and systematic financing of social re-

integration alternatives. On this basis it is seeks to offer a suggestion as to how such 

innovative social alternatives can be financed through the ideal of Social Impact Bonds. 

 

B UNIVERSALISM: RE-INTEGRATION THROUGH INCARCERATION 

 

The idea of re-integration through incarceration posits the belief that offenders can 

successfully be re-integrated into society after a period of punishment. This is premised on 

the belief that the content and design of incarceration could allow for integration as all 

prisoners could equally be normalised by it. The work of Michele Foucault, in particular, has 

been instrumental in highlighting the development of re-integration through incarceration. 

 

In his seminal text entitled Discipline and Punish,
5

 Foucault relies on the historical 

transformation of the prison to demonstrate how individuals become subjected, used, and 

ultimately re-integrated into society through imprisonment. In this vein the text is opened 

with the public spectacle of a man condemned to torture on the basis of a sovereign direction 

given by the monarch of the ancient régime.
6
 Foucault proposes that such public torture had a 

juridico-political function in that it concerned right of the absolute sovereign to use law as a 

manifestation of power and as a form of acceptability.
7
 However in emphasising the time 

period between the late 1700s and mid-1800s, a period characterised elsewhere roughly 

emergence of the industrial-capitalist society,
8
 Foucault notes the disappearance of the body 

as the major target of penal repression.
9
 Instead of relying solely on the spectacle of public 
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suffering to deter those contemplating legal transgressions he contends that a shift has 

occurred in penal practise from ‘the torture of the body to that of the soul’.
10

  

 

This refocusing of punishment stemmed from the idea that power no longer constitutes a 

publicly expressed notion but is one in which social practices flow silently and arguably more 

productively through the ‘social body’.
11

  In a wider context, particular institutional sites of 

public interaction such as churches, prisons and schools become the primary foci through 

which a gradual emergence of technical norms, training and expertise work towards 

regulating populations and defining the place of the individual as autonomous, responsible 

subjects.
12

  The goals of disciplinary regulation could however be fully realised through the 

prison as it provided an enclosed institution of segregation where surveillance in time and 

space could be totalising. Thus a subject who was previously not amenable to societal 

instruction could be easily re-trained into compliance.
13

 

  

The disciplinary power was effectively hidden from public view and as a result positioned 

punishment as operating within the declining space left by the very public notion of the 

sovereign power.
14

 While the emergence of a number of post-Enlightenment
15

 ideals had 

severely curtailed the powers previously vested in the sovereign, the silent and private nature 

of the disciplinary technique allowed it to escape the questions of legitimacy, thus aiding its 

ability to become a totalising power in the process.
16

 The Foucauldian description serves to 

show that the internal workings of institutions are brought forth by the structural imperatives 

of society. In this context the societal need for intensive labour to aid the newly emerging 

modes of industrial production could be satisfied through the normalisation of male subjects 

created through the institution of the prison.
17

  

 

The development of these structural imperatives are aided by making acts previously viewed 

by the working class as ordinary acts necessary for survival, such as poaching, into 
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delinquencies which were held out as threatening mainstream life and values of power.
18

 

Prison thus creates a criminal sub-culture of delinquents, of whom the ‘respectable’ working 

class disapproved. In the process this created a ‘disciplinary partitioning’ of those who were 

required to be normalised. Re-integration on this understanding is inseparably linked to the 

over-arching view that incarceration could affect a causal change on individual behaviour.
19

 

The ultimate belief is also that re-integration could logically stand apposite deterrence given 

that it operates through the will of the individual. 

 

C SALIENT FEATURES OF THE IRISH SYSTEM 

 

It is proposed that a number of features of contemporary penal practice suggest the 

potentially continuing, although residual, utilisation of the ‘re-integration through 

incarceration’ philosophy.   

 

1 The Prevalence of Short-Term Prison Sentences 

 

The current incarceration trends in Irish prisons could indicate a continued belief in the 

transformative nature of prison. In 2008, of the 8,043 individuals sentenced to serve a prison 

sentence, an estimated 80% were released within twelve months.
20

 In both 2009 and 2010 

this figure rose to 85% and 87% respectively.
21

 Such a rapid turnover of prisoners who are 

incarcerated for short periods of time could stand to support Garland’s proposition, outlined 

above, that prison is be viewed, at least in some circumstances, as operating upon the will of 

the individual in the hope of exercising a re-integrative effect.
22

 Equally however the data 

could stand for the proposition that such swift, short sentences are purely based on notions of 

deterrence,
 23

 or alternatively on the pragmatic and real lack of prison space.
24
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2     Composition of Irish Prisons 

  

The composition of contemporary prisons also aids us in examining whether re-integration as 

incarceration realistically exists in Ireland. O’Donnell in observing Mountjoy Prison, for 

example, found that 94% were either unskilled or semi-skilled manual workers, and 80% had 

left school before the age of 16.
25

 Hannon, in a separate study on the health of Irish prisoners, 

found that 31% of her sample had either no education at all or primary level education only, 

53% had some secondary schooling and only 16% had completed secondary school.
26

 

According to the Irish Prison Service, Irish prisons continue to be populated primarily of 

young men, with those between 21 and 40 years of age accounting for 67% of all committals 

in 2010.
27

  

 

The most striking fact about the profile of the typical prisoner is that it is unambiguously one 

of relatively severe personal and social disadvantage.
28

 This has been the consistent finding 

of a number of empirical studies which note that Irish prison populations are overwhelmingly 

dominated by those who, according to Paul O’Mahony: 

 

by accident of birth, come from communities that suffer from chronic 

unemployment, low income, poor nutrition, deficient education, bad housing 

and a whole series of related personal problems, such as family breakdown, 

alcoholism and drug addiction.
29

  

 

The Irish Penal Reform Trust further suggests in its report, The Vicious Circle of Social 

Exclusion and Crime: Ireland’s Disproportionate Punishment of the Poor, that economic 

background may have a significant impact on whether an individual will receive a custodial 

sentence while white collar crimes, traditionally committed by the more privileged members 

of society, are much less likely to result in custodial sentences than property based crimes, 

typically committed by individuals from economically poorer backgrounds.
30

 Once again this 

                                                        
25

 Ian O’Donnell, ‘Recidivism in the Republic of Ireland’ (2008) 8(2) Criminology and Criminal Justice 123. 
26

 Francis Hannon, Cecily Kelleher, and Sharon Friel, General Healthcare Study of the Irish Prison Population 

(Dublin, Stationery Office 2000). 
27

 Irish Prison Service, Annual Report 2010  (n 21). 
28

 Paul O’Mahony, ‘Publishing Poverty and Personal Adversity’ in Ivana Bacik and Michael O’Connell (eds), 

Crime and Poverty in Ireland (Dublin, Round Hall Sweet and Maxwell 1998). 
29

 ibid. 
30

 Irish Penal Reform Trust, The Vicious Circle of Social Exclusion and Crime: Ireland’s Disproportionate 

Punishment of the Poor (Position Paper, IPRT 2012). 



[2013] COLR   
 

 42 

may be indicative of a belief that the design and content of our prison system can re-integrate 

and re-train young underprivileged offenders back into society without the need for any 

further support.  

 

3 Evidence of Custodial Release 

 

In 2007 an ethnographic study on the experience of ex-prisoners from Limerick revealed that 

a substantial number of those who were on short-term sentences were released without any 

form of pre-release support.
31

 This experience is corroborated by the findings of a report into 

ex-prisoners in Kildare.
32

 The ex-prisoners interviewed in the report noted that there was no 

preparation for release, bar providing a release address in some instances.
33

 Again however it 

must be asked whether this is a purely ‘safety valve’ approach which is intended to release 

pressure on prison places rather than to support reintegration in any meaningful way.  

 

D RE-INTEGRATION AS REHABILITATION: INDIVIDUALISM, THE 

WELFARE STATE AND SELF-RESPONSIBILITY 

 

During the 1960s, much of the Western world began to establish ‘individualised 

rehabilitation’ as the leading rationale in both sentencing and criminal justice policy. 

Rehabilitation in this context is the assertion that an offender can be reformed and re-

integrated into society through a variety of support mechanisms supplemental to incarceration 

and which are designed to address an offender’s individual need.
34

 In summarising this new 

attitude, Kilcommins concludes that ‘criminal behaviour was seen less as a product of sin, 

and more as a result of natural causes which could be discerned by the scientific observation 

of an individual and then corrected’.
35
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Phillip Bean suggests that this systematic shift towards the individualisation of offenders was 

influenced by the increasing popularity of social positivism.
36

 This had the profound effect of 

creating the image of the offender not as acting from free will but as responding to internal 

and external pressure which exerts an influence upon individual behaviour. David Garland in 

particular notes that the popularity of social positivism led to the emergence of society as a 

‘construct’ which could be remade and reshaped to suit the development of societal 

imperatives.
37

 The rise of individualism was also visible as a part of a wider Keynesian shift 

from a free market form of social organisation to the birth of the ‘welfare state’, in so far as 

the State began to address the conditions and surrounding circumstances of the life of an 

individual.
38

 

 

In ‘The Culture of Control’, Garland seeks to row back slightly on the influence of 

individualised rehabilitation that he originally professed.
39

 His aim in the text is to reconnect 

an analysis of punishment with a wider cultural analysis of the more general response to 

crime such as the mutation of political liberalism into contemporary neo-liberalism, the 

decline of penal welfarism and the emergence of a pre-occupation with the containment of 

risk.
40

   

 

The result of this shift was to move from the universal examination of the person; which was 

in terms of physical characteristics one’s age, sex or social class; to a more encompassing 

analysis of the personal circumstances of the offender. This new process comprises of ‘a 

whole set of assessing, as well as diagnostic, protagonistic, and normative judgments’
41

 

which are discoverable by an array of medical professionals.
42

 As those responsible for 

sentencing view all persons as individuals its role is envisaged as providing assistance and 

support to the offender.
43

 Thus disciplines such as psychiatry, medicine and science now 
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present paradigm methods of evaluating the true character of an individual thus effectively 

‘lodging themselves in the framework of the penal judgment’.
44

 

 

The prison structure is no longer viewed as a hold-all for any person who failed to conform. 

Rather specific categories of individuals are provided with pre-release support structures 

which work in tandem with incarceration to aid an individual in their re-integration to 

society. In practise this is manifested in the emergence of detailed pre-release agenda, 

tailored to the individual needs of each individual offender in the hope of achieving self-

regulation before their release into the public. As Garland correctly notes:  

 

In a matter of a few years the punitive regime developed a complex apparatus 

which produced normative regulation, supervision and administrative 

segregation in addition to the punishment of offences.
45

  

 

In light of Garland’s observations our analysis in the next section now turns to exploring the 

potential existence of the ideal of re-integration in an Irish context. The first of these 

explorations involves identifying and discussing the factors indicative of individualised re-

integration in Ireland.  

 

E INDIVIDUALISED REHABILITATION AND RE-INTEGRATION IN 

IRELAND 

 

1 Statement of Goal by Key-Stakeholders in Sentencing Policy 

 

In analysing current policy in relation to the re-integration of prisoners back into society, it is 

useful to refer back to the Whitaker Report, which has arguably been the most influential 

driver behind the current individualised rehabilitation agenda in Ireland.
46

 While the report 

made a number of key recommendations, its strongest statements surrounded the provision of 

after-care for prisoners. In particular the report suggested the strengthening of the Probation 

Service, the provision of additional training workshops, the focusing of resources on 
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preparing individual paths for prisoners before their release and decreasing the use of 

imprisonment as a form of punishment.
47

  

 

In its 2010 Discussion Document on Criminal Sanctions, the Department of Justice and 

Equality listed ‘rehabilitation’ as an aim of criminal sanctions and defined it as an approach 

which was ‘designed to include measures which might contribute to the person desisting 

from future offences and to assist in their reintegration into society’.
48

 Interestingly the 

current Minister for Justice Alan Shatter has publicly condemned the use of a ‘one size fits 

all’ approach to rehabilitation while significantly endorsing the rationale of individualised 

rehabilitation.
49

  

 

Judicially this has also received some interesting support. In DPP v Mc Cormack, Mr. Justice 

Barron quite strongly supported the concept of individual justice.
50

 He stated that ‘each case 

must depend upon its special circumstances. The appropriate sentence depends not only upon 

its own facts but also on the personal circumstances of the accused’.
51

 Similarly, in The 

People (DPP) v Kelly, the Court of Criminal Appeal noted that under the Irish sentencing 

regime, sentences must be proportionate not only to the crime but to the individual 

offender.
52

 Therefore, it appears that the key stakeholders concerned with formulating 

sentencing policy are not only receptive to the concept of individualised rehabilitation but 

mandate it as a consideration.  

 

2 Legislative endorsement of Structured Temporary Release 

 

An examination of the use of Structured Temporary Release (STR) in Ireland reveals clear 

support for the use of individualised rehabilitation. Section 1 of the Criminal Justice 

(Temporary Release of Prisoners) Act 2003 empowers the Minister for Justice to grant day to 

day or full temporary release to prisoners.
53

 The provisions of the act set out the purposes for 

which temporary release may be granted by the Minister, including an assessment of an 

                                                        
47

 ibid. 
48

 <http://www.inis.gov.ie/en/JELR/Pages/2nd_Dis_Doc_Criminal_Sanctions> accessed 13 February 2013. 
49

 Alan Shatter, ‘Squaring the Circle: Penal Policy, Sentencing Offenders, and Protecting the Community’ (Irish 

Penal Reform Trust Annual Lecture, 16 September 2011) 

<http://www.inis.gov.ie/ga/JELR/Pages/SP11000182> accessed 13 February 2013.    
50

 [2000] 4 IR 356. 
51

 ibid 359. 
52

 [2005] ILRM 19. 
53

 <http://www.irishstatutebook.ie/pdf/2003/EN.ACT.2003.0034.pdf> accessed 13 February 2013.  

http://www.inis.gov.ie/en/JELR/Pages/2nd_Dis_Doc_Criminal_Sanctions
http://www.inis.gov.ie/ga/JELR/Pages/SP11000182
http://www.irishstatutebook.ie/pdf/2003/EN.ACT.2003.0034.pdf


[2013] COLR   
 

 46 

individual’s ability to reintegrate into society upon release and to prepare a person for release. 

The legislation also sets out the conditions to be taken into account in deciding whether to 

grant temporary release to a prisoner. This includes undertaking detailed professional 

assessments as to the likelihood of such release aiding re-integration or improving 

employment prospects.
54

 Further, but linked to the STR scheme is the Community Return 

Programme (CRP) described in a statement by the Department of Justice and Equality as an: 

 

[i]ncentivised scheme introduced in line with the Thornton Hall Project 

Review Group which provides for earned temporary release under which 

offenders who pose no threat to the community are offered early temporary 

release in return for supervised service.
55

 

 

According to the Irish Prison Service Three Year Strategic Plan 2012-2015, the Prison 

Service proposes to work towards the placement of 400 prisoners on the CRP.
56

 In March 

2012, before the announcement of the Community Return Programme, it is suggested that 

almost 12% of the entire prison population were on some form Temporary Release, clearly 

strengthening the view that individualised rehabilitation and re-integration principles are 

central to Irish sentencing strategy.
57

 

 

3 Probation Service and Pre-Release Re-Integration: SI 252/2007 

 

According to its recent strategy statement the role of the Probation Service is to provide ‘high 

quality assessment of offenders and a professional and effective management of services and 

supports to bring about positive change in the behaviour of offenders’.
58

 The majority of the 

work undertaken by the Probation Service is that of pre-trial assessment, as well as 

supervision of alternatives to detention. Rule 108(1) of the 2007 Prison Rules, Probation and 

Welfare Officers are endowed with the power ‘to provide probation services to prisoners’.
59
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In the performance of this function, rule 109 of the rules mandate that an officer address a 

number of issues which arise from an individual’s imprisonment. Some relevant functions 

include advising and assisting a prisoner in developing effective ways of managing their 

behaviour through individual and group programmes, and advising and assisting a prisoner or 

prisoners in preparing for life after release from prison.
60

 

 

4 The Irish Prison Service 

 

According to the Mission Statement of the Irish Prison Service (IPS), ‘The mission of the 

Irish Prison Service is to provide a safe, secure and humane custody for people who are sent 

to prison.’
61

  The Service is further ‘committed to managing custodial sentences in a way 

which encourages and supports prisoners in their endeavouring to live law abiding and 

purposeful lives as valued members of society’.
62

 A number of these services are mandated 

by the Prison Rules 2007 including making available educational opportunities, vocational 

work, vocational training and psychological services to inmates through a number of specific 

schemes such as thinking skills, anger management and one-to-one counselling and support.
63

 

 

The IPS has also concerned itself with a number of specific individualised rehabilitation 

programmes. In particular it has invested heavily in sex offender rehabilitation programmes.
64

 

The development of a new Sex Offenders Management Policy which was launched in 2009 is 

indicative of a strong commitment to a concept of individualised support structures which 

may be offered to different classes of offenders.
65

 The IPS is also continuing to invest in 

individualised drug rehabilitation responses where possible. The strategy, entitled ‘Keeping 

Drugs out of Prison’, includes a number of plans for the provision of drug counselling 

support while in custody.
66
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5 Integrated Management System 

 

In its 2010 Annual Report the IPS stated its commitment to the introduction of positive 

sentence planning for individuals within the prison system.
67

 The IPS has committed itself to 

the development and introduction of an Integrated Sentence Management (ISM) programme 

across the prison estate which is employed to help re-integrate prisoners based on agreed 

individual sentences. This is done by taking a multi-disciplinary approach to offender case 

management with ISM teams co-coordinating service provision between all interested 

stakeholders, planning individual sentences, and managing sentences for individual 

offenders, as well as devising pre-release community integration schemes for prisoners 

whose sentence exceeds twelve months in duration.
68

  

 

About 1000 prisoners voluntarily take part in ISM at present and an incentivised policy will 

encourage more prisoners to take part in structured rehabilitation. While this is clearly 

indicative of a commitment to individualised rehabilitation, an analysis of the current 

population of Irish prisons indicates that ISM will only be available to a percentage of the 

overall prison population, given that it is unavailable to those who are incarcerated on 

sentences of less than twelve months.
69

 Moreover, ISM will not ‘catch’ those who are coming 

back to prison on a regular basis for consecutive short-term sentences or those who may have 

a high level of unaddressed needs. 

 

F SOCIAL RE-INTEGRATION 

 

1 Post-Release Services 

 

There is a final type of re-integration which can be identified in the Irish system. In recent 

years, this approach has been variously referred to as aftercare, transitional care or re-entry 

support but shall be referred to here as social re-integration.
70

 Social re-integration seeks to 

help an individual overcome certain societal barriers that may impede their effective return to 

a community subsequent to their release. Rather than merely identifying and attempting to 
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eradicate the flaws inherent in the behaviour of an individual, there is a concerted effort to 

address the societal barriers which are seen as contributing to recidivism. Social re-

integration is thus to be viewed as an important step in breaking the cycle between crime, 

poverty, homelessness and imprisonment.  

 

John Braithwaite has suggested that this all-encompassing focus on specific aspects of 

physical well-being has emerged as a new solution to the structural dilemma of contemporary 

society. According to Braithwaite human capital (skills of people) and social capital (the 

social skills for interacting with others) become progressively more important to the 

economic development of developing countries.
71

 This is mainly due to the move from a 

dependence on industries which traditionally required unskilled labour, such as intensive 

manufacturing and primary production, towards those which require skilled labour, such as 

IT or computer services.
72

 This creates a structural dilemma as the capabilities of this type of 

work are dependent on formal education but also on more advanced forms of human and 

social capital. As the data discussed earlier suggests those who end up in prison have often 

ended up there due to a deficit in formal education and thus would struggle 

disproportionately to secure employment for this reason. Thus a more encompassing form of 

intervention spanning both imprisonment and an individual’s re-acclimatisation into society 

is required to overcome the barriers which continue to present themselves after incarceration.   

The Council of Europe has similarly advocated a social re-integrative approach to sentencing. 

In particular it has asked individual Member States to prioritise and report on the availability 

of, and access to, social reintegration services.
73

 It has also been emphasised that labour 

market vulnerability is a reality for ex-convicts and that recidivism can be reduced by 

providing targeted employment support mechanisms and by matching the demands of the 

labour market with the attitudes and capabilities of the individual.
74

  

2 An Irish Approach to Social Re-Integration 

There are a number of signs which suggest an increasing re-orientation of important aspects 

of the Irish penal system towards a system which supports the ideal of social-integration. 
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There exists a variety of ad-hoc, community run, state funded programmes which exist to 

support ex-offenders who continue to suffer from substance addiction issues,
75

 educational
76

 

and employment issues
77

and long-term housing difficulties after imprisonment.
78

 Such 

services play a dual role in pro-actively diverting people from prison and supporting ex-

prisoners after release.
79

 These are also complemented by many voluntary and community 

programmes which support ex-offenders but do not receive funding from the IPS or the 

Probation Service.
80

 There also appears, albeit again in an ad-hoc manner, to be an emerging 

support for the use of peer mentoring systems aimed at supporting the re-integration of ex-

offenders after release from prison.
81

 

  

There have been two recent legislative developments which have seen a renewed 

commitment of the state to the ideal of social re-integration. The introduction of the Criminal 

Justice (Community Service) (Amendment) Act 2011, which requires the court to consider 

imposing a community service order for those offences where it would otherwise be 

appropriate to sentence the offender to imprisonment for a period of up to twelve months, is 

an example of a holistic commitment to re-integration and re-assimilation of an offender to a 

society.  

The second development is the potential introduction of the Criminal Justice (Spent 

Convictions) Bill 2012.
82

 The bill seeks to provide a regime which allows certain convictions 

to be disregarded after a numbers of years have elapsed since they were initially imposed, 

thus negating the need, in certain defined circumstances, to disclose a conviction while 

seeking employment.
83

 By making provisions for spent convictions and community orders it 
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is clear that there exists a growing commitment by the State, at least in part, to incorporate 

social re-integration into contemporary Irish penal policy.  

G FINANCING SOCIAL ALTERNATIVES: EMBRACING SOCIAL IMPACT 

BONDS 

Despite these developments, some potential barriers preventing the emergence of a more 

committed approach to social re-integration continue to exist. This mainly revolves around 

the difficulty of funding the more resource intensive aspects of social re-integration such as 

the systematic provision of housing, employment services and peer-mentoring facilities.  

The National Economic and Social Reform Forum, in their report on prisoner re-integration 

accurately summarise these difficulties as follows: 

Policy implementation is a complex issue in many social policy areas, but 

particularly so in the area of criminal justice. Policy implementation issues in 

this area tend to be more political than usual, as likely to be more influenced 

by various interpretations of public opinion and media reaction rather than by 

the findings of empirical research, lessons emerging from practical experience 

or financial considerations such as value for money.
84

 

From this conclusion we can extrapolate two potential factors which appear to prevent, at 

least in part, the emergence of an improved system of social re-integration. First, despite the 

commendable merit attaching to the development of social re-integration projects, the 

immediacy of return on other capital projects may appear more electorally popular than 

providing a perceived ‘easy break’ to prisoners.
85

 Although such a far-reaching examination 

into public opinion is lacking in an Irish context and can therefore not be conclusively 

established with any degree of certainty, it may still be, judging by some of the international 

literature on the topic, an operating factor which negates the financing of social alternatives 

for ex-prisoners.
86
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This is potentially related to and aggravated by a second factor, namely that given the current 

lack of available capital funding in an Irish context more generally, financing social 

alternative projects which are not conclusively proven may perhaps be considered less secure 

investment of limited financial resources.
87

 This is particularly the case given the lack of any 

known feasibility study or costing report on the issue to date. The next section attempts to 

suggest a potential funding mechanism which, in addressing these barriers, seeks to limit the 

upfront financial exposure of the exchequer while equally ensuring that such promising social 

alternatives such as social re-integration receive a chance to be implemented.  

1 Financing Social Alternatives: Prisoner Re-Integration and Social Impact Bonds    

In an Irish context, philanthropic funding has been a key component in maintaining projects 

such as this. This has been through the establishment of personal endowment funds
88

 and the 

provision of much needed revenue to a huge network of charities, NGOs and voluntary 

community based projects. Data provided by ndf-Synergy in 2009 suggests that the total 

reported income of non-profit companies in the Irish Nonprofits Database in 2012 was 

€5.75bn with the majority of supplemental income coming in the form of government and 

philanthropic grants worth an estimated €2bn.
89

 

Despite the importance of this type of intervention for both the community and local 

economy, a report entitled Philanthropy in the Republic of Ireland prepared by the McKinsey 

Company estimate that public and private philanthropic funding for community led social 

projects has almost halved since its peak in 2007.
90

 Thus at a time when public finances are 

under severe pressure and philanthropic funding is on the wane, there is a vital need for 

different vehicles for incentivising private investment in vitally important community based 

services. As Sinead Pentony, lead economist at Irish think-tank TASC, has pointed out, the 

problem is: 

that investment tends to be equated with upgrading and improving our 

physical infrastructure - such as better roads, school buildings, health centres, 
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and energy and communications infrastructure. Investment in human capital is 

also essential because economic growth in the 21st century is likely to be built 

on the exploitation of new knowledge and technology.
91

  

Thus it can be noted that while capital investment in physical and human capital is essential 

for a sustainable and job-rich recovery, it is important that investment which is specifically 

designated for better social outcomes also forms part of the mix. This is necessary in order to 

protect and overhaul the current operation of frontline and community based services which 

are starting to disappear.
92

  

This call for a comprehensive approach is modelled in part on the overlapping premises of 

‘Community Economic Development’ (CED) and ‘Social Entrepreneurship’ (SE). CED 

encourages the use of local resources in a way that enhances economic opportunities while 

improving social conditions and empowerment of communities in a sustainable way.
93

 This is 

not just limited to poverty programmes, nor is it synonymous with industrial recruitment but 

is as Maria Nestor suggests ‘directed towards the improvement of the socio-economic 

infrastructure and personal development of those communities’.
94

 

The Fine Gael/Labour coalition has also attached as a condition of the Programme for 

Government a commitment to research and to prioritise any exploration into the operation of 

social entrepreneurship projects by pledging to support the development of a new social 

economy that seeks to drive private investment into social outcomes.
95

 The Programme for 

Government (2011 to 2016) makes explicit reference to the potential utilisation of a new 

financial investment model known as the Social Impact Bond (or SIB). This is pledged 

expressly in relation to social housing
96

 and anti-social behaviour prevention,
97

 and may be 

inferred by a pledge to continue to support ‘vibrant and effective’ social enterprise projects.
98

 

Recent references in the Dáil
99

 to SIBs by the Minister for Public Expenditure, Brendan 

Howlin, in response to queries from Dáil deputies has provided a cautious optimism to those 
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involved in the community sector but also aroused a degree of curiosity. The Irish 

Government seeks to follow the UK’s lead in implementing SIB’s and the lead has already 

been followed by the USA, where President Obama recently announced a $100m  fund for 

‘pay for success’ bonds.
100

 Other countries, notably Australia, are also exploring the potential 

for SIBs.
101

 

In early 2008, in response to ideas from the City Leader’s Group and Social Finance, the 

Young Foundation coined the term ‘Social Impact Bonds’ (SIBs) and published a short paper 

with that title setting out thinking on a new generation of financial tools to support 

investment in social solutions.
102

 SIBs are thus a new vehicle which attempt to unlock new 

sources of private finance and channel them into delivering measurable social gain in a 

community context. This involves a commitment by the public sector to pay private investors 

for a concrete improvement in social outcomes that are pre-determined on a contractual basis. 

According to Michael Moynagh, SIBs were originally conceived as bonds.
103

 Bonds normally 

operate as investments which mature on a specified date and pay a fixed rate of return. 

However as they developed, it has become clear that SIBs look more like an equity 

investment as it is an essential element that investors be paid on the basis of outcomes 

actually achieved, with returns depending on how the programme financed by the fund 

performs.
104

 

 

Social Impact Bonds, like other forms of outcomes-based contract, align public sector 

funding with improved social outcomes – the amount that the public sector pays for a service 

is determined by the social value (the extent to which outcomes have improved). If social 

outcomes are not improved, the public sector is not required to pay. Outcomes-based 

contracts therefore have the potential to generate considerable improvements in the cost-

effectiveness of public spending. The financial returns investors receive are dependent on the 

level of improvement in pre-determined outcomes and is thus based, insofar as possible, on 

objective measurement and standardisation. 
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2 SIBs and financing Social Integration: A potential solution? 

In September 2010 an interesting SIB pilot was undertaken in the town of Peterborough in 

the United Kingdom.
105

 This involved a contract between the Ministry of Justice, the Big 

Lottery and an influential investor group known as Social Finance (hereinafter referred to as 

‘the Group’) to reduce recidivism rates for a cohort of 3,000 men coming out of Peterborough 

Prison after a short sentence.  

According to the investors, recidivism was selected as the focus for the first Social Impact 

Bond as it was believed it had the highest probability of success based on a number of 

positive investment factors. The area of male recidivism in Peterborough appeared to be one 

in which there were poor social outcomes with rates of re-offending after short-term prison 

sentences standing at 60% within the first five years and rising to as high as 90% for males 

under the age of 21.
106

 The estimated cost of recidivism across the United Kingdom has 

recently been calculated at £60 billion.
107

 

The group also suggested that the vacuum in the public service delivery of post-prison 

services, due to the projected cost, added to the belief of investors that targeted interventions 

in this area could potentially deliver significant cost-savings to the government in a relatively 

short timeframe. The belief was that overall this could amount to a quick return on an 

investment given the overwhelming evidence suggesting that such interventions had the 

potential to work. A robust measurement of outcome was also possible given that recidivism 

rates amongst prisoners selected to partake in the scheme could be measured against a 

national database of prisoners with a similar profile, with the potential of payment returns 

being directly aligned with outcomes. 

The approach taken currently by the group appears to focus on engaging and serving ex-

prisoners through mentoring those approaching release and those recently released. The St 

Giles Trust has been running a successful programme
108

 training prisoners to act as advisors 

to their fellow inmates, while the Prince’s Trust has been piloting a programme to have young 

prisoners mentored by those who have successfully rehabilitated themselves.
109

 Both the 
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mentor and mentee benefit, creating a network of support grounded in the community while 

creating a long-term economic benefit for investors and the state. 

Mentoring has been the subject of some research in Ireland.
110

 Existing research shows up to 

an 11% improvement in the decline of re-offending rates, with better results from those 

programmes that engaged in more intensive and frequent contact with the mentee.
111

 Because 

this is a ‘cheap’ scheme, even the lower end of the impact range shows significant savings to 

the public purse of £1,000 to £3,000 per person avoiding re-incarceration, showing that this 

idea is well suited to SIBs.
112

 In the Peterborough project a 10% reduction in recidivism 

results in an annualised return of 7.5%.
113

 The return to investors is a fixed rate for the agreed 

outcomes, but is capped at 13.3% thus effectively limiting investor return.
114

 If a reduction is 

less than the agreed level of 7.5%, then there is no pay-out to investors and the investment is 

written off and all the risk becomes transferred from the government to investors. This could 

be an economically viable solution to the current Irish impasse of high recidivism and the 

high cost of incarceration. 

 

3 Potential Pitfalls 

For all the apparent positivity surrounding the potential introduction of SIBs, it would be 

folly not to point out the hazard of using such a model as a panacea of problem solving for 

the cash starved community development sector. As Andrew Palmer notes, the problem for 

any form of financial innovation comes when it ‘lacks an off button’.
115

  He goes on to 

suggest that when initial success occurs, markets can be perceived as having an increased 

amount of untapped potential. This can often cause the market to artificially deepen, which 

often accelerates the rate of up-take of programmes such as the SIBs developing beyond the 

capacity of the back office and the regulators to keep up. With the use of a cap system 

coupled by limited state interventionism this problem may be circumvented. However, if 

innovations are inappropriately applied and are treated as a panacea for all of the social and 
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economic issues of the community, the risk of investors over-exposing themselves may add 

complexity to the prospect of plumping up profit margins rather than solving problems. 

This problem could easily be exacerbated if a system regulating the uptake of the SIB scheme 

is not based on a rigorous system of measurement and a standard pay-out mechanism. This is 

a particularly difficult challenge given the nebulous nature of calculation, first in measuring 

the short and long term social value of an investment but also as to what level of re-

numeration should apply in each individual context. 

One could criticise the whole approach of projects such as the prisoner rehabilitation scheme 

in Peterborough by arguing it is likely to target prisoners who might have succeeded without 

intervention in the project. This is also a classic criticism of Tax Increment Finance projects 

where state action was unnecessary to stimulate investment that could have occurred anyway. 

In order to make investment a meaningful endeavour it would require the designation of a 

control group of prisoners in a similar situation who receive no mentoring services. While in 

theory this is plausible, empirically it would lead to the counter-intuitive situation in which 

ad-hoc or basic rehabilitation services would have to be removed in order to create some sort 

of empirically satisfactory environment.  

This also raises serious questions as to the potential risk-effect to the general citizenry. Is it 

possible to know for example that communities will receive the best services possible 

through the privately commissioned but government-reimbursed model? Or does the model 

simply provide more incentive to the private investors to demand that the services be 

delivered as cheaply as possible, without adequate monitoring for quality? There are also 

questionable policy implications for allowing unaccountable private actors to effectively 

socially engineer outcomes which may or may not actually be in the interest of the 

community. These are well-run arguments which have been used in opposing the private 

contracting of government services in the past.
116

 While these questions appear to remain 

largely unanswered to date in the context of the SIB scheme in Peterborough,
117

 the presence 

of a proper ‘safety-valve’, mandated by the stringent supervision of the regulatory controls 

contained in each individual SIB contract should render such questions obsolete.   
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H CONCLUSION 

The concept of re-integration is an amorphous ideal which has significantly evolved and 

developed over time. While the prevalence of austerity politics may close off, divert or even 

transform the way in which re-integration operates in practice, there appears to be an 

emerging trend towards embracing the concept of social re-integration, both at a legislative 

and a community level. In order to further this trend it is suggested that a system of 

accountable and closely constructed Social Impact Bonds may help finance potentially 

beneficial social re-integration alternatives which may prove impracticable for the State to 

fund in its current economic condition. Despite the risks inherent in financing such social 

alternatives, if proven to be successful they may offer a cheaper, sustainable and socially 

beneficial arrangement upon which Irish penal policy can rest.              
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THE ‘DROIT DE SUITE’, AN ANALYSIS ACROSS TWO JURISDICTIONS: CROSS 

FERTILISATION TOWARDS INCLUSIVITY 

 

Anthony O’ Dwyer* 

 

ABSTRACT 

The paper will examine the ‘droit de suite’ or artists’ resale right and analyse how it has 

been applied in the EU and in Ireland.  The paper will also look at moves in the US to adopt 

a similar right and assess whether there has been any cross fertilisation of ideas.  The 

question will also be asked whether the current EU system could learn something from the 

proposed US formulation. The comparison will be conducted under a number of headings 

which will compare how the right functions in the EU, Ireland and under the proposed US 

provisions. It will conclude with an assessment of the effect of the droit de suite on the EU 

market to-date and whether this will have any effect on a future US decision to incorporate 

the right into their copyright law. 

A INTRODUCTION 

The droit de suite is an intellectual property right.  It literally means ‘the right to follow’, and 

is a further extension of the protection afforded by copyright to the creators of art.  These 

rights combined respond to a market failure to make socially beneficial activities financially 

viable for their creators.  

The droit de suite entitles artists and their heirs to retain an interest in all successive 

commercial re-sales of their art-work and receive a portion of the selling price.
1
 The right is 

often referred to as a moral right as opposed to an economic right as enshrined in traditional 

copyright law.
2
  ‘Moral rights consecrate the idea that there is an intimate link between the 

author and the work, because the work carries a personal imprint of the author.’
3
  Historically 

these moral rights
4
 encompassed rights of integrity, paternity, disclosure and retraction, 

giving artists control of how their work was utilised after sale.  There was no economic return 

                                                        
*BBS, BCL Phd Candidate UCC. 
1
  Rita E Hauser, ‘French droit de suite The Problem of Protection for the Underprivileged Artist Under the 

Copyright Law’ in Copyright Law Symposium 1, 24 (ASCAP Copyright Law Symposium Series No 11, 1962).  
2
 Henry Lydiate, ‘Artists Resale Right; Fourth Year Report’, (Artlaw, Art Monthly Magazine 2010),<   

http://www.artquest.org.uk/articles/view/artists-resale-right-4th-year-report > accessed 20 February 2013. 
3
 Anne Latournerie, ‘International Perspectives on Moral Rights’ (SABIP Policy Panel Event, 23

rd
 March 2010) 

< www.ipo.gov.uk/ipresearch-international-2010.pdf > accessed 20 February 2013. 
4
 These moral rights have their basis in the civil law tradition and it was not until the Berne Convention of 1928 

that moral rights took on an international dimension and transcended their civil law origins. See ‘The Berne 

Convention for the Protection of Literary and Artistic Works’, September 9, 1886, as revised at Paris on July 24, 

1971 and as amended Sept 28, 1979, 102 Stat 2853, 1161 UNTS 3, < 

http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html#P174_33037 > accessed February 20 2013. 

http://www.artquest.org.uk/articles/view/artists-resale-right-4th-year-report
http://www.ipo.gov.uk/ipresearch-international-2010.pdf
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as the focus was on protecting the art and the artist’s reputation. Therefore, while the droit de 

suite is often cited as a moral right, it is fundamentally different.  

B DROIT DE SUITE IN THE EU 

Albert Vaunois first introduced the concept of the droit de suite for visual artists in an article 

published in the Chronique de Paris in 1893.
5
 A French attorney, Edouard Mack, then raised 

the issue of the droit de suite in his 1896 report to the Berne Congress of the International 

Literary and Artistic Association.  The Société des Amis du Luxembourg were formed in 

Paris in 1903 with the specific purpose of enacting the droit de suite into law.  Its draft 

proposal was issued one year later, serving as the basis for the French Act of 1920.
6
  Under 

that law there were several exemptions to the right including the exclusion of private sales; it 

was thought that this made collection of the royalty more practical as collecting societies 

could engage in arrangements with galleries and auction houses.
7
  The right slowly spread for 

a time across Europe with Belgium adopting the right in 1921,
8
 Czechoslovakia in 1926,

9
 

Poland in 1935,
10

 Uruguay in 1937,
11

 and Italy in 1941.
12

  The right was subsequently 

adopted by the Brussels Conference of the Berne Convention in 1948.
13

 However it was not 

until the block adoption by the EU fifty years later
14

 that the right gained some momentum.  

 

In the EU a desire to remove distortions in the internal market gave impetus to the EU 

Commission to investigate the merits of the droit de suite and consider whether the laws of 

Member States should be harmonised so as to include the right.  Following the EU 

Commission Green Paper in 1995 it was decided to harmonise the law by implementing the 

right.
15

  The Resale Right Directive came into effect on the 21
st
 of September 2001.

16
  

 

                                                        
5
 Albert Vaunois, ‘Chronique de Paris’, 25 Feb 1893, quoted in Liliane de Pierredon-Fawcett, The Droit de Suite 

in Literary and Artistic Property, A Comparative Law Study (Louise-Martin Valiquette Translation), (New 

York, Columbia University 1991). 
6
 Art 42 of Loi du 20 mai 1920 (1957 JO 2723). 

7
 ibid. 

8
 Law of 25 June 1921. 

9
 Law of 24

 
November 1926, art 35. 

10
 Law of 22 March 1935, modifying that of 29 March 1926.  

11
 Law of December 1937, art 9.  

12
 Law of 22 April 1941, arts 144-55.  

13
 ‘Brussels Conference on the Berne Convention for the Protection of Literary and Artistic Works’ (June 

26
th

1948). 
14

 Council Directive 2001/84/EC, Official Journal L 272, 13/10/2001 P 0032-0036. 
15

 Commission (EC), ‘Copyright and Related Rights in the Information Society’ (Green Paper) COM(95) 382 

final, 19 July 1995. 
16

 Council Directive (n 14).  
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Subsequent EU implementation came in two stages; firstly, the right applied during the 

lifetime of the artist only, and then later, to their heirs for a period of 70 years post mortem.
17

  

Secondly, regarding the application of the right to the heirs of deceased artists, there was an 

extended implementation period of two years for countries that had not previously recognised 

the right.
 18

  

 

C DROIT DE SUITE IN THE US 

Several copyright bills have been introduced in the US Congress which propose moral rights 

protection for visual artists, some including a resale royalty. In 1978, Representative Henry 

Waxman introduced legislation calling for a five per cent resale royalty of the gross sales 

price of works sold in interstate or foreign commerce for $1,000 or more.
19

  In 1986 and 

1987, Senator Edward Kennedy and Representative Edward Markey sought a seven per cent 

royalty of the appreciated value.  Neither attempt to introduce the droit de suite into US law 

was successful.  

In 1989 the US became a member of the Berne Convention and as such was required to 

address the lack of status of moral rights in US law.  In 1990, the US passed the Visual Artist 

Rights Act of 1990.
20

  During the drafting process there was intense debate surrounding the 

introduction of moral rights and the droit de suite into US law.  The Act saw the transposition 

of the moral rights of paternity (right to have your name attached to the work) and integrity 

(prevention of mutilation of the work) into US law.  These rights applied strictly to visual 

artists only; writers, composers, and performers were excluded.  The droit de suite yet again 

failed to pass muster as it was considered to be too much of an interference with the 

constitutionally enshrined right to property.  However, section 608(b) of the Act required the 

Copyright Office, in consultation with the Chair of the National Endowment for the Arts, to 

study the feasibility of implementing a resale royalty on the sale of visual artwork.  Again, in 

                                                        
17

 ibid. Art 8(1) ‘The term of protection of the resale right shall correspond to that laid down in Art 1 of 

Directive 93/98/EEC.’ Art 8(2) ‘By way of derogation from paragraph 1, those Member States which do not 

apply the resale right on (the entry into force date referred to in Art 13), shall not be required, for a period 

expiring not later than 1 January 2010, to apply the resale right for the benefit of those entitled under the artist 

after his/her death.’  
18

 ibid. art 8(3) ‘A Member State to which paragraph 2 applies may have up to two more years, if necessary to 

enable the economic operators in that Member State to adapt gradually to the resale right system while 

maintaining their economic viability, before it is required to apply the resale right for the benefit of those 

entitled under the artist after his/her death’.  
19

 Marilyn J Kretsinger, ‘Droit de suite: The Artist’s Right to a Resale Royalty’, (1992-1993) 15 Hastings 

Commerce and Entertainment Law Journal 967, 969. HR 11403, 95
th

 Congress, 2nd Session (1978).  
20

 17 USC § 106A (VARA). 
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1992, the droit de suite was shelved following a report by the US Register for Copyright 

Committee.
21

 They concluded that there was insufficient economic and copyright policy 

justification for incorporating the droit de suite provisions into the US Copyright Act.
22

  In 

addition, a ‘wait and see’ policy regarding the EU stance should be adopted.
23

  It should be 

noted that the Copyright Office Report’s methodology has been criticised as being overly 

one-sided, favouring the opponents of the right.
24

 

Pursuant to the introduction of EU legislation in 2001, several attempts were made in the US 

to revive the issue.  In December of 2011 a droit de suite bill, The Equity for Visual Artists 

Act 2011,
25

 was introduced by Jerrold Nadler, the ranking member of the House Judiciary 

Subcommittee on the Constitution and in the Senate by Senator Herb Kohl.  On the 6
th

 of 

January 2012 the House Committee on the Judiciary referred the Bill to the Subcommittee on 

Intellectual Property, Competition and the Internet.  On September 19, 2012, the US 

Copyright Office, at the request of Congress, issued a Notice of Inquiry seeking public 

comment on the proposed Bill.  The purpose of the Inquiry was: 

 

to review how current copyright law affects and supports visual artists; and 

how a federal resale royalty right for visual artists would affect current and 

future practices of groups or individuals involved in the creation, licensing, 

sale, exhibition, dissemination, and preservation of works of visual art.
26

 

 

Comments from stakeholders across multiple jurisdictions were received, including: auction 

houses, galleries, museums, art collectors, artists, collecting societies etc.
27

 Members of the 

public had until December 5
th

 to submit comments:  

                                                        
21

 United States Copyright Office, ‘Copyright Office Hearings on the Droit de suite’ (1992) 16 Columbia-VLA 

Journal of Law and Arts, 185. 
22

 Copyright Act of 1976, Public Law No 94-553, 90 Stat 2541(for the general revision of copyright law, title 

17 of the United States Code, and for other purposes) (19 October 1976). 
23

 Nobuko Kawashima, ‘The droit de suite controversy revisited context, effect and the price of art’ (2006) 3, 

IPQ 223-255, see also The US Register of Copyrights’ Report on Resale Royalties (1 December 1992). 
24

 Shira Perlmutter, ‘Resale Royalties for Artists: An Analysis of the Register of Copyrights' Report’ (1993) 40 

J Copyright Society, 284. Carol Sky,’ Report of the Register of Copyrights Concerning Droit de suite, The 

Artist's Resale Royalty: A Response’, (1993) 40 J Copyright Society 315.  
25

 United States - House of Representatives 3688 (112
th

): Equity for Visual Artists Act of 2011, Senate 2000 

(112
th

): Equity for Visual Artists Act of 2011.  
26

 Notice of Inquiry, Resale Royalty Right, 77 Fed. Reg. 58175 (Sep. 19, 2012). The original comment period 

was extended from November 5 to December 5. Extension of Comment Period: Resale Royalty Right, 77 Fed. 

Reg. 63342 (Oct. 16, 2012). 
27

 United States Copyright Office Website < http://tinyurl.com/abtbyzb > accessed 20 February 2013. 
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on the means by which visual artists exploit their works under existing law as 

well as the issues and obstacles that may be encountered when considering a 

federal resale royalty right in the United States.  

At the time of writing this paper the Equity for Visual Artists Act 2011 remains at the early 

stages of the legislative process.  Introduced bills and resolutions first go to committees that 

deliberate, investigate, and revise, before they go to general debate.  It should be noted that 

the majority of bills and resolutions never make it out of the committee stage.  

That which follows is a brief look at the practical application of the droit de suite in the EU 

as compared to the proposed application of the right under the US Bill.  The comparison will 

illustrate certain conceptual differences between these two trading blocks regarding the 

economic and moral basis of the droit de suite.  

 

D DROIT DE SUITE – A COMPARISON OF THE IMPOSED AND PROPOSED 

PRACTICAL EFFECT OF THE ACT
28

 

 

1 Who Pays? 

In the EU, Article 1 of Directive 2001/84 states that the royalty shall be payable by the seller 

but Member States may provide that buyers, intermediaries; such as art market professionals, 

salesrooms or galleries,
29

 and any dealers in works of art shall be liable or share liability with 

the seller for payment of the royalty.
30

  In Ireland the royalty is solely payable by the seller.
31

  

The Directive states that Member States may provide that the right:  

shall not apply to acts of resale where the seller has acquired the work directly 

from the author less than three years before that resale and where the resale 

price does not exceed €10,000.
32

  

This was adopted directly into the Irish Regulations.  

                                                        
28

 The lay-out has been adopted from Pierre Valentin, ‘Droit de suite’ (2006) 28(5) EIPR 268. 
29

 Council Directive (n 14) Art 1(2). 
30

 ibid. Art 1(4). 
31

 SI 312/2006 – European Communities (Artist’s Resale Right) Regulations 2006, 7(1). 
32

 Council Directive (n 14) Art 1(3). 
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In the EU, the royalty is payable by the seller acting as an art market professional, private 

sales excluded.
33

  Under the US Bill the right only applies to auction houses with sales of 

over €25,000,000 in the previous year.
34

  

 

Section 3(2) of the US Bill, Equity for Visual Artists Act 2011, states that sales at public 

auction of a work of visual art by someone other than the artist who is the author of the work 

shall be liable to pay the royalty.
35

  This is qualified by Section 2(1) of the Bill, which defines 

an auction as:  

 

meaning a public sale run by an entity that sells to the highest bidder works of 

visual art in which the cumulative amount of such works sold during the 

previous year is more than $25,000,000 and does not solely conduct the sale of 

visual art by the entity on the Internet.
36

 

 

In both the EU and the US the droit de suite is calculated as a percentage of the sale price of 

the work irrespective of whether the work appreciated in value.  This is interesting 

considering that ‘[t]he rationale for the droit de suite lies in the considerable increases in the 

value of works of art, increases which benefit only the owner, the artist being ignored.’
37

  In 

1926, Czechoslovakia introduced the droit de suite on the basis that it would apply to the 

appreciated value only.
38

   

 

This perfectly harmonised the rationale for the droit de suite with its practical 

implementation,
39

 however this method failed as its implementation proved too difficult:  

                                                        
33

 Article 1 of Directive 2001/84 states that the royalty shall be payable by the seller but member states may 
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directly into the Irish Regulations.  
34
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35
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36
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The droit de suite thus turned out to be a prisoner of its own logic.  When 

based on a participation in the sale price, it was criticised for departing from 

its own rationale.  When based on a participation in appreciation, it was 

impracticable.
40

  

 

In both the EU and the US the droit de suite has been subsumed within the author’s economic 

rights thus resolving previous difficulties regarding the harmonisation of theory with practice. 

These rights are based on the author receiving a percentage of the exploited price and not a 

percentage of the appreciated value of the work.  In this way rights of reproduction, for 

example, and the droit de suite are analogous in that remuneration is received from each 

exploitation. This reconciles the theoretical basis of the right with its practical application and 

overcomes earlier criticisms. 

 

2 Who Receives? 

 

In the EU Article 6(1) of the Directive states that; ‘The royalty … shall be payable to the 

author of the work and, subject to Article 8(2), after his death to those entitled under 

him/her.’
41

 Article 8(2) states that those Member States which did not allow for the resale 

right at the time of implementation of the Directive, ‘…shall not be required, for a period 

expiring not later than 1 January 2010, to apply the resale right for the benefit of those 

entitled under the artist after his/her death.’
42

 Article 8(3) extends this period for a further two 

years where such time is needed for reasons of ‘economic viability’ and to allow the Member 

State ‘…adapt gradually to the resale right.’
43

  In Ireland SI 312/2006 enforced the right for 

living artists, and on the 1
st
 of January 2012, the Regulations were amended by SI 709/2011 

which extended the right to the estates of deceased artists.
44

  Ireland took the longest time 

possible to fulfil its requirements but interestingly did not limit the transmission of the right 

solely for the benefit of the heirs of the artist. The resale right is for the life-time of the artist 

plus 70 years.  

                                                        
40

 ibid.  
41

 Council Directive (n 14) art 6(1). 
42

 ibid. Art 8(2). 
43

 ibid. Art 8(3). 
44

 SI 709 2011, 2(b): ‘Transmission of resale right. Notwithstanding Regulation 4, resale right is transmissible 
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3 Which works of art are protected? 

 

The EU Directive states that:  

 

original work of art’ means works of graphic or plastic art such as pictures, 

collages, paintings, drawings, engravings, prints, lithographs, sculptures, 

tapestries, ceramics, glassware and photographs, provided they are made by 

the artist himself or are copies considered to be original works of art.
45

 

 

It further states that: 

 

copies of works of art covered by this Directive, which have been made in 

limited numbers by the artist himself or under his authority, shall be 

considered to be original works of art for the purposes of this Directive. Such 

copies will normally have been numbered, signed or otherwise duly authorised 

by the artist.
46

 

 

Interestingly, there appears to be no limit to the number of copies that an artist can make and 

the remit of the term, ‘under his authority’ is not defined.
47

  On this issue the Irish 

Regulations do not give a definition but Section 2(2) refers to the Council Directive and 

states that ‘… a word or expression that is used in these Regulations and in the Council 

Directive has, unless the contrary intention appears, the meaning it has in the Council 

Directive.’
48

  Therefore, it would appear that the Irish provisions apply a similarly expansive 

scope to what constitutes ‘original work of art’.  

 

The US schema,
49

 defines a ‘visual work of art’ under the remit of the Bill as: 

 

a painting, drawing, print, sculpture, or photograph, existing either in the 

original embodiment or in a limited edition of 200 copies or fewer that bear 

the signature or other identifying mark of the author and are consecutively 

                                                        
45

 Council Directive (n 14) art 2(1). 
46

 ibid. art 2(2). 
47

 Valiquette Translation (n 37) 269. 
48

 SI 312 (n 31) 2(2). 
49

 Artists Act (n 25) s 2(5)(1).  
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numbered by the author, or, in the case of a sculpture in multiple cast, carved, 

or fabricated sculptures of 200 or fewer that are consecutively numbered by 

the author and bear the signature or other identifying mark of the author.
50

 

 

It would appear that the US Bill is far more restrictive than the EU Directive, both in terms of 

the type of art and the number of copies that are protected by the droit de suite.  It is possible 

however, that the remit of the right will expand through the case law as the courts apply a 

broad interpretation to the meaning of ‘works of art’ as has occurred in Europe since the 

1920s.  

 

It could be argued that a limit on the number of copies considered to be ‘original’ reflects the 

personal rather than economic nature of the right.  Economic rights of reproduction and 

performance do not set a cap on the amount of copies or the level of remuneration that can be 

earned by the author from his work.  To encompass the droit de suite within authors’ 

economic rights but to limit their exploitation seems at variance with the nature of such rights 

(conversely the argument runs that visual artists’ economic rights, in the form of publishing 

royalties, are already adequately protected and there is no limit to the number of copies that 

can be produced and royalties derived).  However such a limit cannot rest soundly upon 

authors’ economic rights, which by their very nature are non-exhaustive. It is therefore 

submitted that any compromise or limit in the number of ‘originals’ can only be justified 

within moral rights theory.  To allow unlimited ‘originals’ is to dilute and extinguish the 

personal connection between the artist and his work. It also creates problems for the market 

where identical copies and identical originals exist in tandem. It is submitted that while the 

droit de suite has been subsumed within copyright and authors economic rights, the droit de 

suite’s moral rights basis can never truly be expunged.  To do so would present an absence of 

justification for limiting authors’ exploitation of the original/originals.  The moral rights 

element thus survives, if only to circumscribe the droit de suite. 

 

 

 

 

 

                                                        
50
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4     Exempt transactions 

 

In the EU there are four exemptions to the Resale Right: 

 

1) persons acting in their private capacity without the participation of an art 

market professional.
51

 

2)  acts of resale by persons acting in their private capacity to museums 

which are not for profit and which are open to the public.
52

 

3) art galleries which acquire works directly from the author … which take 

place within three years of that acquisition.
53

 However, this final 

exemption is limited to works where the resale value does not exceed 

€10,000. 

4) Where the sale price is less than the stated threshold which Member States 

can set at €1,000 but no greater than €3,000. 

 

The Irish Regulations are almost identical with just two small variations: firstly; the highest 

threshold of €3,000 was applied, and secondly; with regard to the private sale exception, this 

was rephrased to exclude sales not conducted by sellers, buyers or agents, ‘acting in the 

course of a business in works of art.’
54

 

 

The US Bill provides for the following exceptions:  

 

1) Sales concluded in auction houses where annual sales are less than $25 

million in the previous year. 

2) Auction houses that only operate in the on-line environment would also be 

excluded. 

3) Works sold for less than $10,000.  The exceptions under the US Bill are 

far wider than under the EU legislation and have the effect of excluding a 

far greater number of artists. 

 

                                                        
51

 Council Directive (n 14) Recital 18. 
52

 ibid. 
53
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54

 SI 312 (n 31) s 5(2)(a). 



  [2013] COLR 
 

 69 

The potential limiting effect of this US approach is mitigated by the income distribution 

mechanism, which will be discussed below.  In addition an EU threshold of €3,000 in some 

Member States is more likely to exclude a greater number of early career artists.   

 

5     At what rate? 

 

Both in the EU and in Ireland the droit de suite or artists resale royalty rate is as follows: 

 

 4% for the portion of the sale price up to €50,000,  

 3% for the portion of the sale price from €50,000.01 to €200,000,  

 1% for the portion of the sale price from €200,000.01 to €350,000,  

 0.5% for the portion of the sale price from €350,000.01 to €500,000,  

 0.25% for the portion of the sale price exceeding €500,000.  

 

The effect of the apportionment is that where a work of art sells for €600,000, for example, 

the subsequent royalty will be made up of all five royalty bands. 4% on the first €50,000 = 

€2,000 + 3% on the portion between €50,000.01 and €200,000 = €4,500 and so on.  There is 

however a cap on the amount that artists can earn from this royalty and this is set at €12,500.  

 

The US Bill is far less convoluted. It simply outlines that 7% applies to sales above $10,000, 

conducted through a qualified auction.
55

 50% of the net royalty goes to the artist or his or her 

successor as copyright owner. After payment to the artist or his or her successor as copyright 

owner, the remaining 50% of the net royalty shall be deposited into an escrow account 

established by the collecting society.  This part of the royalty will be used by non-profit art 

museums in the United States to purchase works of visual art authored by living artists 

domiciled in the United States.
56

   

 

It should be noted that the income distribution model is not a new concept for the droit de 

suite, for instance in Germany a share of the royalty is paid into a fund which supports 

                                                        
55
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56
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elderly artists, in Finland and Sweden, it is used to support young artists.
57

 

 

The escrow account mechanism overcomes one of the fundamental criticisms of the right – 

that it only benefits artists later in their careers when they do not need financial assistance.  In 

addition it secures an income for early career artists when it is most needed. 

 

The US policy decision to encompass an income distribution mechanism in the resale royalty 

is reflective of the origins of the resale right.  The welfare premise of the right has arguably 

been expunged in EU states where a resale threshold of €3,000 has the effect of excluding 

nascent career artists, the modern day embodiment of Forrain’s ‘starving artist’. 

 

Despite this profit sharing arrangement, without a royalty cap, the US artist has the potential 

to earn much higher royalties than his/her EU counterpart. Price observes that this device 

serves one of the primary objectives of droit de suite, namely, subsidising the ‘gap in 

understanding.’
58

  This gap refers to the time between when an artist produces work and 

when the market finally appreciates their work.  This benefits artists by securing higher prices 

for their work earlier in life, but it also benefits society by allowing for earlier understanding 

through exposure.
59

  

 

The US Bill demonstrates awareness that where a tax is placed on a purchaser of art, it does 

not necessarily follow that the proceeds of the tax should go to the particular authors or artist 

that created the work.
60

  It has long been observed that government policies better serve 

society if more as opposed to fewer citizen benefits.
61

 This was an ideal rooted in Abel 

Ferry’s address to the Chambre des Desputes in 1914,
62

 when he petitioned legislators for the 

droit de suite. 
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6      Calculation basis of the resale right? 

 

In Ireland and the EU the sale price is net of tax.
63

  Neither the Directive nor the Irish 

Regulations say whether the basis of calculation includes art market intermediaries’ 

commission.  In the UK, the patent office suggests that the basis of calculation should be the 

hammer price or ticket price; however that interpretation is not binding.
64

  

 

The US Bill refers to the ‘net royalty’ and this means: 

 

the royalty amount collected less administrative expenses of the visual artists’ 

collecting society. In no case shall the administrative expenses of the visual 

artists’ collecting society subtracted from the royalty amount collected exceed 

18 per cent.
65

  

 

The US Bill does not state whether the droit de suite calculation is based on the sale price 

inclusive or exclusive of tax.  

 

Overall, the underlying policy concerns of the US schema seem to embody the idea of the 

powerless artist as against empowered market agents.  The Bill’s drafters are clearly 

cognisant that the introduction of a second layer of art intermediary could negate the effect of 

the resale royalty.  

 

7      Who Collects? 

 

In the EU, Member States may provide for compulsory or optional collective management of 

the royalty.
66

 In Ireland the Irish Visual Artists Rights Organisation (IVARO) was established 

as a collecting society. However no reference has been made to the society in the 

implementing Regulations.  As a result artists may elect to avail of collective management 

through IVARO or collect personally.  
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The US Bill states that: 

 

[s]uch royalty shall be paid to a visual artists’ collecting society. The 

collecting society shall distribute, no fewer than 4 times per year, 50 per cent 

of the net royalty to the artist or his or her successor as copyright owner.
 67

 

 

It would appear that because of the income distribution element and the resulting need for 

transparency and traceability, collection via a collecting society would be mandatory. 

 

8      Right to Information 

 

Recital 30 of the EU Directive states that: 

 

Appropriate procedures for monitoring transactions should be effectively 

applied by Member States.  This implies also a right on the part of the author 

or his authorised representative to obtain any necessary information from the 

natural or legal person liable for payment of royalties.  Member States which 

provide for collective management of the resale right may also provide that 

the bodies responsible for that collective management should alone be entitled 

to obtain information. 

 

There is no equivalent provision in the US Bill.  

 

9      Right to Waive and Assign 

 

It should also be noted that in the EU the droit de suite is not assignable, is inalienable
68

 and 

cannot be waived. Under the US Bill the right cannot be waived.
69

 The US Bill appears to 

allow the artist to assign their right to receive a royalty but there still remains an obligation to 

pay 50% of the royalty into an escrow account, breach of this constitutes an infringement of 

US copyright law. 

                                                        
67

Artists Act (n 25) s 3(2). 
68

Council Directive (n14) Recital 1. 
69
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successor as copyright owner.’ 
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It can be seen from the above that the EU Directive enshrines a distinctly paternal approach 

to the welfare of visual artists.  Conversely the U.S Bill allows an artist to freely assign his 

property thus maintaining perceptions of a free market economy.
70

  However the percentage 

of the royalty to be paid to the escrow account cannot be weighed, therefore retaining some 

element of the traditional paternalistic nature of the right.  Arguably the US Bill strikes a 

more appropriate balance between a desire to protect visual artists by providing them with 

adequate income for their work and the reluctance of the state to interfere with the consensual 

contract model.   

 

10 Availability of the Right to artists from other countries 

 

Article 7 of the EU Directive allows nationals of third countries to avail of the right on the 

basis of material reciprocity.  Article 6 of the Irish Regulations state that the ‘… resale right 

may be exercised in respect of a sale only if the author of the work is, on the contract date of 

the sale, a national of a member State, Iceland, Liechtenstein or Norway.’
71

 The Berne 

Convention for the Protection of Literary and Artistic Works provides that the resale right is 

available only if legislation in the country to which the author belongs so permits.  The right 

is therefore optional and subject to the rule of reciprocity.   

 

The current draft of the US Bill does not make any comment on the applicability of the right 

to artists from other countries.  As the right is framed within US copyright law and as the US 

is a member of the Berne Convention, it may be presumed that the right would extend to 

artists of other nations in the same way as rights of reproduction and performance.  

 

11 Droit de suite & Succession  

 

In the EU Article 6(1) of the Directive states that; ‘[t]he royalty … shall be payable to the 

author of the work and, subject to Article 8(2), after his death to those entitled under 

him/her.’
72

 Member states decide whether the right is passed onto the artist’s heirs or 

                                                        
70

 ibid. s 3 of the US Bill states that the right to receive such royalty cannot be waived by the artist or his 

successor as copyright owner. Recital 1 of the EU Directive states that the right is unassignable and unwaivable.  

Section 4 of the Irish Regulations repeats this but go on to say that, a charge on a resale right is void, a waiver 
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71
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successors.
73

  

 

Section 3(2) of the US Bill stipulates that: 

 

[s]uch royalty shall be paid to a visual artists collecting society … [t]he 

collecting society shall distribute … 50 per cent of the net royalty to the artist 

or his or her successor as copyright owner. 

 

The Bill does not expressly state whether the right passes to the authors’ heirs therefore it 

must be presumed that the rules on succession apply and any entity or person may come to 

own the right.   

 

12 The Moral & Economic debate 

 

As previously noted, the droit de suite derives from the French civil law system where it is 

defined as a personal right, based on an intrinsic link between the artist and his work.  ‘The 

painting as object is imbued with the personality of the artist as subject, whose thought it 

expresses in shapes and colours.’
74

  In essence the work is the personification of the artist.
75

  

Moral rights protect this personal link and inform the resulting nature and use of the droit de 

suite.  This moral character has been reflected in the legislation of many States over the 

years.  For instance, in Ireland, the droit de suite cannot be waived or assigned to another 

person or entity.  The question that follows is, how ought the right be dealt with after death?  

Should it remain exclusively with the artists’ heirs or be freely assignable like ordinary 

property? Can an unfettered transmission of the right upon death be justified?  Surely this 

would negate the welfare premise of providing financial support for the artist and his family?  

 

Such a debate arose in the EU when works by Salvador Dali were sold by a French auction 

house.  Under French law the droit de suite can only benefit the artist and his heirs; therefore, 

the resulting income was given to the heirs of the artist.  Complications arose where the artist 

had bequeathed his estate to the Spanish Government thus making the Spanish State his 

                                                        
73

 Note, Ireland took the longest time possible to fulfill its requirements but interestingly did not limit the 

transmission of the right solely for the benefit of the heirs of the artist. The resale right is for the life-time of the 

artist plus 70 years.  
74
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successor in title.  The European Court of Justice had confirmed that each state could 

introduce its own laws as to how its scheme operates.  Under Spanish law, the fact that Dali 

had left the rights to his works to the Spanish State meant that the State, rather than his family 

members, was entitled to be paid upon resale.  However, when items were sold in France, the 

French collecting agency (ADAGP) applied French law and paid the monies to family 

members.  The ECJ and the Paris court held that Spanish law must prevail in the case and that 

the Spanish State rather than the family members must benefit.  The French regulations were 

not applicable to the inheritances of foreign artists because these were regulated by the 

inheritance law of their own country as per 14.ter of the Berne Convention.
76

 

 

The French scheme reflects the original moral right basis of the droit de suite while the 

Spanish scheme reflects international recognition of the right as an economic entitlement.  

This reflects what Pierredon-Fawcett has described as the dual nature of the right,
77

 

encompassing both a moral and personal right with an economic entitlement.  

 

It would seem an oddity of the EU legislation that a right, which is inalienable during the life 

of the artist, is then transmissible to persons and entities other than the author’s heirs. This is 

not unusual in common law jurisdictions where the right has been seen as part of authors’ 

economic rights.  The droit de suite is then similar to the reproduction or performance right, 

allowing the artist to benefit from the exploitation of his work.  If this is correct then what is 

the common law basis of the right, considering that the artist’s economic rights of 

reproduction are already provided for?  Why should the visual artist be allowed a second bite 

of the apple? 

 

Pierredon-Fawcett suggests that the right is based upon the weakened bargaining position of 

the artist:  

 

[t]he protection that the legislature intended stems from the character of the 

person holding the right, not because he is an artist but rather because of his 

weakness in economic bargaining power.
78

 

 

                                                        
76
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To suggest that all artists are poor negotiators would be to do them a disservice.  This 

weakness in economic bargaining power may be better characterised as a weakness in the 

mode of creation rather than any personal attribute of the artist.  For artists the mode of 

creation, paint to canvas for instance, fuses ‘the creative work’ with its material support and 

they are hence forth inseparable.
79

  The material support for the writer or the composer is not 

so entwined as to render it irrelevant to these authors whether they first write their works on a 

napkin or on a laptop.  The intangible nature of the ‘work’ can be enjoyed, whether in digital 

form or hard copy.  The artist on the other hand cannot transfer ‘the work’ to other mediums 

without losing the essence of the original or without fundamentally changing it.  Equally the 

public does not gain the same appreciation from a post card containing an image of a Rothko 

as against standing in the presence of the original.  The actual weakness in bargaining 

position is due to the limited exploitative nature of the mode of creation for visual artists.  

The work can only be sold by the artist once. The droit de suite thus allows the visual artist to 

improve his position by allowing participation in the resale price of the work.  

 

Whether the right is seen as moral or economic in nature, both jurisdictions base the right on 

the fact that visual artists cannot adequately avail of traditional author’s rights to the same 

extent as other creators.  The aforementioned is exemplar of how the right has been 

transformed as it traversed jurisdictions, thus reflecting the divergent theoretical nature of the 

right. 

 

E FUTURE CONCERNS 

 

Article 11 of the 2001 Directive required the Commission to submit a report on the 

implementation and effect of the Directive to the European Parliament, the Council and the 

Economic and Social Committee not later than 1 January 2009.  It was not until December of 

2011 that the Commission issued the Report.
80

  

 

The Report showed that since the harmonisation of the right in 2006, the E.U art market had 

decreased in terms of value, and global market share.  Attributed to this were factors such as 

                                                        
79

 ibid. 27. 
80
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the global economic downturn and the growth of China’s art market.
81

  Both causes are 

arguably justifiable as they had a relative impact on comparator countries such as the US and 

Switzerland. The Commission drew from this that: 

 

[n]o clear patterns [could] be established to link the loss of the EU's share in 

the global market for modern and contemporary art with the harmonisation of 

provisions relating to the application of the resale right in the EU on 1 January 

2006.
82

 

 

Prior to the introduction of the droit de suite, concerns were raised that the right would cause 

art market dealers to move sales of fine art to jurisdictions where the right did not apply.  In 

fact there is some evidence that this was a valid concern.
83

  On this point the Report states 

that: 

 

[no] clear patterns [can] currently be established that would indicate 

systematic trade diversion within the EU away from those Member States 

which introduced the right for living artists in 2006.
84

  

 

However, the report also found that since the harmonisation of the right in 2006 the UK had 

lost market share while markets such as France and Germany had increased.
85

  This may not 

be an example of ‘systematic trade diversion’ but it is indicative of an expected reaction to 

internal market harmonisation. The greater concern relates to any form of trade diversion to 

outside of the EU.  

 

The Report also notes that at the time of publication, full implementation of the droit de suite 

throughout the EU had not occurred.  Member States such as Ireland and the UK had not 

                                                        
81
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extended the right to include the estates of deceased artists.  This category represented a large 

percentage of eligible art market sales; 82% by value and 71% by volume.
 86

  

 

F CONCLUSION 

 

The effect of full implementation of the droit de suite on the EU art market should not be 

underestimated.  If ‘systematic trade diversion’ to markets outside of the EU were to occur 

then it would be after the derogation periods ended in 2012.  At the time of writing this paper, 

only 12 months after the derogation periods had ended, data to support such a view is limited 

and ultimately inconclusive.  A follow on report is due from the Commission in 2014 and it is 

only then that the full effect of the droit de suite on the EU art market will be seen. 

 

Regarding the 2014 Report, what is of greatest concern is that the US could once again adopt 

a ‘wait and see’ approach to the droit de suite.  Were this to occur it would almost inevitably 

lead to the current Bill failing to move past the committee stage.  If data were found to show 

that the US art market was in fact benefiting from the EU’s full implementation of the droit 

de suite, the fate of the droit de suite in the US would be surely sealed.   

 

Finally, the droit de suite is seen by many as a further encroachment of copyright law on the 

free market.  And while it attempts to alleviate a market failure to make socially beneficial 

activities financially viable, it may prove to be a step too far.  The flight of art market sales to 

jurisdictions where the right is not recognised, may result in a market reaction that EU 

macro-economic policy cannot ignore.  If this were shown to be the case, could the EU in its 

current weakened economic condition sustain such a loss?  There is however, to date, no 

conclusive data to support this view and any loss in market share may be a temporary 

phenomenon experienced during any market transition. Irrespective of this, for the droit de 

suite is to survive in the global market, its adoption by the US amongst others is an 

imperative that cannot be ignored.  
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ABANDONED TO PRINCIPLE: AN OVERVIEW OF THE LAW ON 

EUTHANASIA & ASSISTED SUICIDE IN THE UK AND IRELAND, & 

THE CASE FOR REFORM 

 
Nicholas Liddane* 

 

ABSTRACT 

 

The recent Irish High Court decision of Fleming v Ireland, currently on appeal to the 

Supreme Court, is a timely invitation to review the current state of the law on euthanasia and 

assisted suicide in the United Kingdom in Ireland.  This article critically discusses the 

seminal cases in the United Kingdom and Ireland in the area of assisted suicide and 

euthanasia, positing that efforts to uphold the traditional ban on these practices while, in 

reality, issuing case-specific exemptions, results in an unwarrantedly ambiguous legal 

landscape.  In particular, this article criticises the recent Irish High Court’s decision in 

Fleming v Ireland having regard to its position on the issuing of DPP offence-specific 

guidelines.  This article then proceeds to assess the pertinent issues affecting euthanasia and 

assisted suicide through the lens of the sanctity of life argument, and empirical evidence from 

a number of other jurisdictions.  Finally, this article proposes tentative legislative reform to 

facilitate limited euthanasia and assisted suicide in Ireland.  Euthanasia and assisted suicide 

are broad terms.  For the purposes of this article, euthanasia is to be understood as non-

voluntary/passive euthanasia, i.e. where an individual is unable to express his/her wishes, for 

reasons such as persistent vegetative state.  Assisted suicide is to be understood as aiding an 

individual to commit suicide, either by providing the means to do so, or accompanying the 

individual to a jurisdiction in which such practices are legal. 

 

A INTRODUCTION 

 

The right to choose to eliminate pain and suffering, and to die with dignity at 

the time and place of our own choosing when we are terminally ill is an 

integral part of our right to control our own destinies.
1
 

 

Suicide is not a legal wrong; however, assisting in the suicide of another is an offence.
2
  The 

moral premise justifying the offence is that ‘the doing of a positive act with the intention of 

ending life is and remains murder.’
3
  The offence does not reflect the realities of cases where, 

in practice, ‘compassion’ now often mitigates culpability for suspects.
4

  The opening 

quotation, proclaimed in a draft statute rejected by the Californian electorate in 1992, 
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 R Dworkin Life’s Dominion: An Argument about Abortion, Euthanasia and Individual Freedom (Harper 

Collins 1993) 180. 
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 Criminal Law (Suicide) Act 1993 s 2(2). 

3
 Airedale NHS Trust Ltd v Bland [1993] AC 789, 885 (Lord Browne-Wilkinson). 

4
 The Policy for Prosecutors in Respect of Cases of Encouraging or Assisting Suicide sets out relevant 

considerations for potential liability in encouraging or assisting suicide, pursuant to the ruling of the House of 

Lords in R (Purdy) v DPP [2008] EWHC 2565 (QB). 
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encapsulates one of the cornerstones of the argument to respect an individual’s choice in 

relation to end of life decisions.  End of life jurisprudence is gradually beginning to reflect 

less conservative attitudes about the ‘extent to which we should respect the patient’s 

autonomy ... the choice about how we are to live and how we are to die.’
5
  However, this 

development is not a corollary of the current law on euthanasia and assisted suicide.  In light 

of recent developments, such as the plight of the late Tony Nicklinson in England,
6
 and in 

particular the recent High Court pronouncement in Fleming v Ireland,
7
 this article is intended 

to be a timely overview of the law currently in place in this area in the United Kingdom and 

Ireland at the moment. 

 

This article will argue that the law should place limited restrictions on an individual’s 

freedom of choice in respect of end of life decisions, and that this should be done through 

legislation that adopts a permissive attitude towards these decisions.  It will be demonstrated 

that the current legal situation in Ireland and the United Kingdom has the tendency to prolong 

suffering for individuals in end of life situations.  In Part B, the article will examine the 

development of the law on euthanasia and assisted suicide in the United Kingdom and 

Ireland, through analysis of the seminal case law, noting the corresponding exceptions carved 

out to the ‘blanket prohibition’. Thereafter, Part C will outline the pertinent issues affecting 

both English and Irish law as a result of the rulings in R (Purdy) v DPP and Fleming v 

Ireland in relation to DPP prosecutorial guidelines.  Part D will briefly outline the traditional 

criticisms of euthanasia and assisted suicide grounded in the sanctity of life argument.  Part E 

will look at the argument of the ‘slippery slope’, drawing on legislation and statistics from 

other jurisdictions to expose the inconsistencies with this argument against liberal legislative 

reform of euthanasia and assisted suicide.
8
  Part F will conclude by discussing the potential 

for legislative reform in Ireland. 

 

 

 

                                                        
5
 R (Burke) v General Medical Council [2004] EWHC 1879 (Admin) 2 (Munby J). 

6
 < http://www.guardian.co.uk/uk/2012/aug/22/tony-nicklinson-dies-right-to-die > accessed 5 March 2013. 

7
 Fleming v Ireland & Ors [2013] IEHC 2. The full judgment is available at < www.courts.ie > At the time of 

writing, this case was currently on appeal to the Supreme Court, specifically contesting the proportionality of 

the absolute ban on assisted suicide. Accessed 5 March 2013 
8
 Part D and Part E will be based on general moral arguments in this area; the arguments advanced in Fleming 

having regard to the evidence from the Netherlands and Belgium in Carter v Canada [2012] BCSC 886 will be 
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B CASE LAW 

 

There is an ever expanding body of case-law on issues regarding end of life decisions focused 

on various legal principles, social policies and individual rights.  Born of this case-law are a 

growing number of exemptions to the current theoretical ‘blanket’ prohibition on euthanasia 

and assisted suicide.  This jurisprudence is predominantly unsatisfactory as it has provided 

for limited, case-specific exemptions, while purporting to maintain the prohibition of these 

actions, merely transcending further uncertainty into this pertinent area of the law. 

 

1 The Evolution of the United Kingdom Jurisprudence 

 

The development of the jurisprudence in the United Kingdom has been wracked with 

inconsistencies.  Initial quasi-legal reasoning in Bland was followed by an unsuccessful 

challenge in Pretty, the latter centring on the liability of a person engaging in an assisted 

suicide.  Some headway was achieved in Purdy, which resulted in the English DPP 

promulgating prosecutorial guidelines on the issue. 

 

Best Interests, Acts, and Omissions: Airedale NHS Trust Ltd v Bland
9
 

 

Anthony Bland was in a persistent vegetative state, having suffered severe anoxic brain 

damage as a result of the tragic Hillsborough disaster in 1989.  After three years and 

following a determination that he would never regain cognitive ability, the hospital, with the 

consent of the family, sought a declaration that life support could be withdrawn and that any 

further treatment should only be in relation to allowing Bland to die with dignity.  The House 

of Lords held that the question should be decided through the lens of the ‘best interests’ test.  

The ‘best interests’ test required that in the absence of Bland’s ability to consent, the 

declaration sought by the hospital could only be lawful under the doctrine of necessity.  

Necessity, in this instance, could only be invoked if the treatment sought was in the patient’s 

best interests which, given Bland’s persistent vegetative state, was difficult to establish.  Lord 

Mustill reasoned that withdrawing treatment was an omission, and that while a hope of 

recovery remained, it was in Bland’s best interests to be kept alive.  However, he rationalised 

that when the aforementioned hope was abandoned, while it remained in the patient’s best 
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interests not to have his life terminated, his best interests in being kept alive ceased.  This 

took with it the necessity to maintain treatment.
10

  For all intents and purposes, Bland had no 

interests.
11

  The House of Lords permitted the withdrawal of life support, not on the grounds 

that it was in Bland’s best interests to die, but that it was not in his best interests to keep him 

alive where the application of such medical treatment was futile. 

 

The House of Lords stressed the distinction between a positive act which would constitute 

euthanasia, and an omission which was merely allowing nature to take its course.  The ruling, 

in particular the distinction between acts and omissions, has been the subject of a wealth of 

academic commentary.  Keown, for example, argues that the law would have retained better 

intellectual and moral shape had the House of Lords argued ‘futile medical treatment’ as 

opposed to a life ‘judged futile’ as this would have been the closest to respecting the sanctity 

of life.
12

  However, such an argument has not been adopted in subsequent jurisprudence on 

the point.
13

  The distinctions drawn by their Lordships in Bland between an act and an 

omission are unconvincing and it does not provide a helpful precedent for those seeking 

guidance about the legality of such actions.  Lord Browne-Wilkinson alluded to the criticisms 

which have been levelled at the efforts of the House of Lords to distinguish an act from an 

omission: 

 

How can it be lawful to allow a patient to die slowly, though painlessly, over a 

period of weeks from lack of food, but unlawful to produce his immediate 

death by a lethal injection ...?  I find it difficult to find a moral answer to that 

question.
14

 

 

Other commentators have argued that the law is sound after the ruling in Bland.  McGee, for 

example, justifies the distinction between acts and omissions drawn by the judiciary in the 

case.  He argues that while an act would constitute euthanasia and interfere with nature’s 

                                                        
10
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by transferring the morally and intellectually dubious distinction between acts and omissions into a context 

where the ethical foundations of the law are already open to question. The opportunity for anomaly and 

excessively fine distinctions, often depending more on the way in which the problem happens to be stated than 

on any real distinguishing features.’ 
11

 D Madden Medicine, Ethics and the Law (2
nd

 Ed, Bloomsbury: Dublin 2011) 544. 
12

 J Keown ‘A Futile Defence of Bland: A Reply to Andrew McGee’ (2005) 13 Med Law Rev 393, 396. 
13

 For example, in Re a Ward of Court [1995] 2 ILRM 401, and in Fleming v Ireland & Ors [2013] IEHC 2, the 

only Irish judicial considerations of these issues, the line of reasoning suggested by Keown was not adopted. 
14

 [1993] AC 789 (n 3). 
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control, an omission such as withdrawal of treatment instead restores ‘to nature her dominion 

after we had taken it away when artificially prolonging the patient’s life.’
15

  It is submitted 

that the decision in Bland merely resulted in an unconvincing smokescreen to try to allay 

fears that the House of Lords was, in reality, permitting a limited form of euthanasia.  By 

attempting to justify the distinction between an act and an omission rationalised by their 

Lordships in Bland, commentators are forwarding deficient arguments.
16

  This is outlined by 

Keown who aptly deconstructs such a defence by noting that ‘[n]ature is not a moral agent: 

we are.  It is up to us to make a moral decision as to what course nature should take’.
17

  This 

acknowledges the moral fallacy perpetuated by the case law in drawing a distinction between 

acts and omissions.  It is an attempt to cleanse ourselves by affording liability to nature when, 

in reality, both are still positive acts performed by humans.  The ‘verbal gymnastics’
18

 of 

distinctions between acts and omissions should not be used as a template for regulating such 

significant and emotional issues.  To do so is to abandon the people at the heart of these cases 

to soulless principle and it is therefore submitted that such reasoning should be jettisoned. 

 

R (Pretty) v DPP
19

 

 

This case resolved the ambiguity surrounding whether the Human Rights Act 1998 would 

impose any obligations on the UK to amend its law regarding assisted suicide.  Pretty was 

diagnosed with motor neurone disease.  Her condition had deteriorated rapidly; she was 

paralysed from the neck downwards and had essentially no decipherable speech.  The disease 

was at an advanced stage and her life expectancy was very poor.  Nevertheless, her intellect 

and her capacity to make decisions were noted as being unimpaired.  Pretty sought her 

husband’s assistance in some of the steps leading to her death as she was unable to take her 

own life due to the effects of her illness.  However, the last acts of suicide would be carried 

out by Pretty herself.  The DPP refused to give an undertaking to the couple that he would not 

seek to prosecute Pretty’s husband in the event of her assisted suicide.  The DPP felt that it 

would be improper of him to give such an undertaking in advance of any breach of the 

criminal law. 
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Pretty judicially reviewed this decision; however, she was unsuccessful, both in the House of 

Lords and the European Court of Human Rights (ECtHR).  Pretty’s main arguments before 

the House of Lords were advanced under the European Convention on Human Rights 

(ECHR), specifically Article 2
20

 and Article 3.
21

  The House of Lords agreed with the DPP’s 

refusal on the grounds that the provision of such an undertaking prior to a crime being 

committed would be improper, reaffirming the position that the intended actions of Pretty and 

her husband would constitute a breach of English criminal law.  The House of Lords also 

rejected Pretty’s argument that the failure of the State to permit her husband to assist in her 

suicide was a breach of her Convention rights.  It held that if the State was obliged to permit 

assisted suicide under Article 2, it would be contrary to public policy as people attempting 

suicide might no longer be able to be provided with medical intervention.  Similarly, the 

House of Lords did not accept Pretty’s argument that Article 3 afforded her the right to die 

with dignity.  Instead, it was held that the right was to ‘live with as much dignity as possible, 

until life reaches its natural end.’
22

 

 

In the ECtHR, it was held that the right to life under Article 2 did not bestow a diametrically 

opposite right, namely the right to die.
23

  The ECtHR held that for her argument to be 

accepted, the language of Article 2 would have to be distorted.  The phrasology of the Article 

was held to be unconcerned with quality of life or what individuals chose to do with their 

lives; these issues were dealt with in a number of other Convention provisions and 

international instruments.
24

  A right to self-determination enabling an individual to choose 

death over life could not be created by Article 2.  Similarly, Pretty’s argument under Article 3 

was rejected.  Her argument was that the State would be exposing her to inevitable suffering 

through its refusal to grant immunity to her husband and that this constituted inhuman 

treatment.  The ECtHR held that, if her Article 3 argument was to be accepted, it could be 

construed as giving a meaning to the term ‘treatment’ that was adverse to the intention of the 
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Convention.
25

  Read in conjunction with Article 2, the State could in no way be obliged to 

provide the treatment sought by Pretty.
26

   Although the ECtHR expressed sympathy for her 

plight, it rejected her appeal.  To accept her arguments would be to impose an obligation on 

the State which was contrary to the intention of the Convention and the Suicide Act 1961; to 

safeguard human life.
27

 

 

The case has been criticised on the basis that the UK legislation in relation to assisted suicide 

was drafted in decidedly broad language in order to ensure that it applied to situations which 

merited prosecution, and that such a ‘blanket ban also exposes morally undeserving 

individuals to prosecution, depending on the view taken by the DPP’.
28

  This rendered those 

in these situations subject to the discretion of the DPP; an exposure to uncertainty.  This 

exposure is a further unacceptable burden on those in these already harrowing circumstances.  

The position of the DPP was, however, clarified by the later decision of Purdy. 

 

R (Purdy) v DPP
29

 

 

Debbie Purdy was diagnosed in 1995 as suffering from a primary progressive multiple 

sclerosis for which there is no known cure.  Purdy needed an electric wheelchair, had lost the 

ability to perform many basic tasks and had significant trouble swallowing, often 

experiencing bouts of choking while drinking.  It was noted in the House of Lords that Purdy 

expected that there would come a time when her continuing existence would become 

unbearable and she wished to end her life while she was still physically able to do so.
30

 

This case concerned a similar judicial consideration to Pretty regarding the liability of the 

partner of a terminally ill patient for assisting in the patient’s suicide.  However, unlike 

Pretty, Purdy’s partner did not seek immunity from prosecution, but rather sought 

clarification of what his legal position would be if he assisted in her travelling to a 

jurisdiction where her assisted suicide would be lawful.  Purdy claimed that the Suicide Act 

1961 engaged her right to privacy under Article 8 of the ECHR.  She also claimed that the 

permitted derogation of the State under Article 8(2) of the ECHR ‘in accordance with law’ 
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was inapplicable in the circumstances.  This was due to the absence of clear public policy of 

when the DPP would pursue a prosecution in such circumstances.  Due to the constraints of 

the decision in Pretty, the High Court and the Court of Appeal both dismissed her 

application.  However, Purdy was successful at the House of Lords.  Lord Hope distinguished 

Pretty on its facts as, in that case, the plaintiff was not seeking to travel to another country 

and she was not ‘being forced by a lack of information about prosecution policy to choose 

between ending her life earlier than she would have otherwise wished while she was still able 

to do this without her husband’s assistance.’
31

  While the distinction between the cases was 

subtle, Purdy’s Article 8 rights were held to be engaged in this case.  In accepting the 

application of Purdy, the House of Lords directed the DPP to clarify the position as to when 

he would pursue a prosecution pursuant to section 2(1) of the Suicide Act 1961. 

 

The Policy for Prosecutors in Respect of Cases of Encouraging or Assisting Suicide
32

 (the 

Policy) was issued by the DPP following this case and sets out the factors which are 

determinative in deciding whether or not a prosecution will be pursued in cases of 

encouraging or assisting a suicide.  Compassion emerges as a key factor in assessing 

culpability, with a subjective ‘common sense’ approach being stipulated as the method of 

determining what constitutes compassion in each given case.  Compassion is now ‘the key 

determining factor that places an act which remains criminal beyond the reach of the criminal 

courts.’
33

  It is likely that people in these situations will turn to the Policy for guidance 

instead of attempting to wrestle with the reasoning of their Lordships in these cases.  The 

ramifications of this contention will be considered in Part C of this article. 

 

The decision in Purdy is hugely significant as it represents a retreat by the House of Lords 

from its position in Pretty.  However, Parliament may avoid having to legislate on such issues 

at all by virtue of the Policy issued subsequent to Purdy.  Black notes that the Policy, 

‘although indirectly excluding access to lethal medication within the jurisdiction, renders 

prosecution unlikely for those individuals who assist others to travel abroad to receive 

(dignified) suicide assistance.’
34

  It has also been suggested that the Policy may result in 
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‘botched suicides assisted by amateurs’
35

 and judgement calls regarding quality of life for 

certain groups.
36

  No such comparative set of guidelines has been issued by the Irish DPP.  

However, whether the Irish DPP was entitled to even promulgate such guidelines was the 

subject of the recent High Court decision of Fleming. 

 

Summation of the position in the United Kingdom 

 

The reasoning deductable from the English case law is convoluted and inconsistent.  Purdy 

demonstrates that, regardless of parliamentary inertia in adapting to the pertinent issues in 

this area, euthanasia and assisted suicide have been sanctioned in certain limited 

circumstances.  This is alluded to by Ost regarding Lord Brown’s questioning of the basis for 

the prohibition in Purdy:  

 

While Lord Brown was not expressing a view as to whether the law should be 

altered, the fact that a Law Lord was at least prepared to challenge the basis of 

the prohibition on assisted death in cases of suicides assisted by a relative 

should not go unnoticed.
37

 

 

An unofficially acknowledged status quo, however negligible its occurrence, is not a 

satisfactory stance for the law to adopt, particularly in light of the sensitivity and importance 

of the matters often at hand in these situations.   

 

2 The Evolution of the Irish Jurisprudence 

 

In stark contrast to the conversation of these issues in the UK, the Irish courts were silent, 

notwithstanding tentative discussion in Re a Ward of Court, which adopted the unsatisfactory 

Bland ‘acts versus omissions’ distinction.  However, the Irish High Court was recently 

confronted unavoidably with the debate in the landmark case of Fleming v Ireland.  

 

                                                        
35

 Mullock (n 33) 452. 
36

 ibid. 461 ‘[A]ny legal model of assisted dying would soon render the option of an assisted death into an 

obligation for certain groups.’ 
37

 S Ost ‘The De-Medicalisation of Assisted Dying: Is A Less Medicalised Model the Way Forward?’ (2010) 18 

Med Law Rev 497, 532. 



[2013] COLR   
 

 88 

Re a Ward of Court
38

 

 

Prior to Fleming, the only Irish judgment on the issue of assisted dying of was Re a Ward of 

Court, which dealt with a patient in a persistent vegetative state.  This case was decided 

relatively soon after the decision of the House of Lords in Bland and contained somewhat 

similar facts.  The ward in question had been in a persistent vegetative state for 23 years and 

required round the clock care.  Her family sought to have hydration and nutrition withdrawn.  

There was conflicting evidence given by the family and the medical staff in relation to the 

level of cognitive ability retained by the ward.  By a four to one majority, the Supreme Court 

upheld the decision of Lynch J in the High Court and granted consent to the removal of the 

feeding tubes.  

 

The Supreme Court recognised that a person of full capacity had the right to refuse treatment; 

however, the Ward did not have this capacity.
39

  The Court distinguished between acts and 

omissions as the House of Lords had in Bland.  Hamilton CJ acknowledged the right to die a 

natural death, but was swift to distinguish this from being a case of euthanasia.
40

  O’Flaherty 

J concurred, stating that the Court was merely allowing nature to take its course.
41

  

Interestingly, Denham J said that whether or not the Ward was classified as terminally ill was 

irrelevant, as the decision regarding withdrawal of treatment would have been done 

regardless of this.  The basis for her finding on this point was that consent still had to be 

obtained for treatment, regardless of whether or not the illness was terminal.
42

  Following the 

ruling, the medical profession has continued to follow its previous stance on the issue, that 

being that it is not ethical for a doctor to withdraw artificial hydration or nutrition from a 

patient who is not dying and could live for many more years in his or her condition.  This is 
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reaffirmed in the most recent edition of the Medical Council’s Guide to Professional Conduct 

and Ethics in 2009.
43

 

 

Fleming v Ireland 

 

This case was the first time an Irish court was obliged to consider directly the issue of 

assisted suicide and euthanasia.  Marie Fleming was first diagnosed with multiple sclerosis, a 

disease causing progressive neurological deterioration and eventually death, in 1989.  While 

there are medicines which can modify the early stages of the disease, there are currently no 

medicines which affect its latter stages, and there is no cure.  At the time of the hearing, Ms 

Fleming’s condition had deteriorated to the stage that she had paralysed limbs, was confined 

to a wheelchair, and suffered acute pain. 

 

Ms Fleming forwarded a number of arguments, primarily contending that the absolute ban on 

assisted suicide contained in Section 2 of the Criminal Law (Suicide) Act 1993 is 

unconstitutional.  She argued that the ban violated her right to personal autonomy under 

Article 40.3.2 and was discriminatory, in violation of the equality guarantee contained in 

Article 40.1.  On foot of this, she sought to have the ban declared incompatible with the 

ECHR. Furthermore, relying heavily on Purdy, Ms Fleming argued that the DPP should issue 

guidelines so as to clarify when the Director would exercise her discretion in relation to 

prosecutions in cases of assisted suicide, thus mitigating Ms Fleming’s long-term partner, 

Tom Curran’s, likelihood of prosecution. 

 

The Court rejected her constitutional arguments. The High Court, mirroring the reasoning of 

Re a Ward of Court, distinguished between the right of a competent adult to refuse medical 

treatment and sanctioning another individual to take one’s life.  It was held that the State’s 

absolute ban on assisted suicide was proportionate, in particular having regard to the 

necessity to safeguard the lives of others.  The High Court were deeply moved by Ms 

Fleming’s plight, but ruled that any attempt at a tailor ‘a solution specific to the needs of a 

plaintiff such as Ms Fleming without jeopardising ... respect for human life’ and other 

essential fabrics of the legal system would be impossible.
44

  Pursuant to this, the Court 
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refused to issue a declaration of incompatibility under section 5(1) of the European 

Convention on Human Rights Act 2003. 

 

Finally, the Court held that the Irish DPP had no comparative statutory obligation to issue 

prosecutorial guidelines, and that any guidelines which the Director had published had no 

statutory power.  If the Court was to oblige the DPP to promulgate such guidelines, it would 

constitute an unwarranted violation of Article 15.2.1, which vests legislative authority with 

the Oireachtas.  However, it was further held that, were the family of Ms Fleming to provide 

the DPP with evidence of compliance with the English Policy ex post facto that, given the 

harrowing circumstances of this case, the DPP would ‘exercise her discretion in a humane 

and sensitive fashion.’
45

  This final paragraph demonstrates how moved the High Court was 

by the plight of Ms Fleming, but also renders the judgment an unsatisfactory ‘double bind,’
46

 

the implications of which will now be explored in greater detail. 

 

C PROSECUTIORIAL GUIDELINES & THE SEPARATION OF POWERS 

 

A tripartite separation of powers is a cornerstone of modern constitutional law, the main 

premise being that ‘[e]verything would be lost if the same individual or group or institution 

wielded the three powers; the powers to make laws, to execute the laws, and to judge those 

accused of crimes and disputes between individuals.’
47

  The ruling of their Lordships in 

Purdy treads a line of unconstitutionality as it resulted in the English DPP publishing 

guidelines, which, while not in themselves exhaustive, possess sufficient specificity in their 

provision of immunity to cases of complete compassion to render them legislative in 

function.  Further, the High Court in Fleming having essentially encouraged the parties to the 

case to have reference to the aforementioned guidelines negates the bench’s ruling in relation 

to DPP guidelines generally and Article 15.2. 

 

It is not uncommon for the courts to order the DPP to publish guidelines in certain areas.  The 

English DPP is given a statutory basis for the provision of guidelines by virtue of Section 10 

of the Prosecution of Offences Act 1985.  However, the Policy is ironically contradictory.  It 

states that ‘[t]he case of Purdy did not change the law: only Parliament can change the law on 
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encouraging or assisting suicide’ and reaffirms that nothing in the Policy is to be taken as an 

assurance of immunity.  Nevertheless, one can deduce that compassion will not merit 

prosecution.  Madden, for example, notes that a case
48

 in 2010 concerning booking a hotel 

room in Switzerland and accompanying family members fell within Factor 3 against 

prosecution of the Policy, that being cases which were ‘wholly motivated by compassion.’
49

  

The DPP may have attempted to ensure that the Policy did not decriminalise assisted suicide, 

but it has essentially provided de facto immunity for cases of the compassionate.  This 

amounts to a substantial change of the law in this area.  The English DPP, in effect, embarked 

upon an unwarranted venture into the realm of the legislature as a result of the order of the 

House of Lords in Purdy.  The DPP has also ensured that such issues will be substantially 

delayed in being debated in Parliament, as parties to assisted suicide will rely on the DPP’s 

Policy instead of actively seeking out legislation in the area. 

 

Developments in areas of medicine and medical law and ethics, such as in euthanasia and 

assisted suicide, often do not sit well with our long established conceptions of morality and 

rights.  They often oblige us to revisit our conceptions and to see how they apply in originally 

unforeseeable scenarios.  Conceptions must change in light of new developments; 

constitutional and legal rights cannot exist in confinement, bereft of context.  However, while 

the change in our laws to meet these rapid developments is required, Bickel notes that the 

‘[c]hange should be a process of growth’.
50

  It is submitted that the English DPP’s guidelines 

are the result of a change which has come about in a ‘violent spasm’ which occurred without 

sufficient public debate: 

 

the past is relevant ... Moreover, the recorded past is, of course, experience; it 

is a laboratory in which ideas and principles are tested ... history is a recurrent 

major theme in the Supreme Court, as it necessarily must be in an institution 

charged with the evolution and application of society’s fundamental 

principles.
51
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The separation of powers provided for in Irish constitutional law is not inflexible.  In Murphy 

v Dublin Corporation, Walsh J noted that ‘paramountcy [is not given] in all circumstances to 

any one of the organs exercising the powers of government over the other.’
52

  However, it is 

was unsurprising that the High Court in Fleming did not invoke such flexibility in accepting 

an argument such as that of Purdy’s given the staunch position of the judiciary in Re a Ward 

of Court against euthanasia or on public policy grounds in general.
53

  In rejecting Ms 

Fleming’s argument that the DPP was obliged to provide offence-specific guidelines, the 

High Court firstly had reference to the principle of the separation of powers, namely the 

legislative function inherently vested in the Oireachtas by virtue of Article 15.2.1. The Irish 

legislation establishing the Office of the Director of Public Prosecutions, the Prosecution of 

Offences Act 1974, contains no provision mirroring that of the comparative English 

legislation. Thus, to infer such a power in the Irish legislation would result in a violation of 

the basic constitutional provisions of Article 15.2.1.
54

 Secondly, the High Court distinguished 

Purdy on the grounds of the different regard with which the ECHR is held legislatively in 

Ireland and the UK.  Specifically, it was held that, in contrast to section 3(1) of the Irish 

Human Rights Act of 2003, the comparative section 6 of the 1998 English legislation had 

much broader scope, requiring a court ‘to consider if a Convention right [had] been impaired 

and [provided] for a duty on public bodies to act in accordance with Convention rights.’
55

  

Conversely, the ECHR is to be viewed on a sub-constitutional level through the lens of the 

Irish Human Rights Act of 2003.  The High Court reached this conclusion through a sound 

application of basic constitutional principles and statutory interpretation.  However, Kearns 

P’s concluding caveat transcended a considerable element of inconsistency to the ruling. 

 

In effect, the High Court has precluded the DPP from promulgating offence-specific 

guidelines, but has sanctioned the English Policy as a suitable yardstick to measure 

culpability ex post facto in Ireland; an attempt to fashion an English solution to an Irish 

problem.  This is indicative of the reality of these plights; the judiciary are constrained by 

existing law to proscribe acts of assisted suicide and euthanasia, yet the DPPs are encouraged 

to exercise their discretion in cases of compassion.  The High Court correctly held that there 

was doubt as to a legal justification for the DPP to issue such guidelines in the absence of an 
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explicit statutory provision, and thus to distinguish Purdy.  However, the pragmatic effect of 

Fleming for the DPP is essentially indecipherable from Purdy.
56

 

 

The area of euthanasia and assisted suicide is highly sensitive and controversial, and our 

neighbouring jurisdictions have adopted contrasting attitudes towards it.  Prior to Fleming, 

Ireland remained virtually silent on the issue other than proscribing assisted suicide 

legislatively and euthanasia judicially in Re a Ward of Court.  The High Court has not 

overhauled the law, but has certainly rendered the English Policy hugely relevant in Ireland.  

In the UK, the illegality of such actions has repeatedly been asserted, with a certain growing 

number of exceptions.  What both jurisdictions share is ambiguity; consistence in their 

inconsistency. 

 

D SANCTITY OF LIFE 

 

One of the traditional key criticisms of assisted suicide and euthanasia is the sanctity of life.  

Critics believe that such practices are wrong in all circumstances and that if life is ended in 

any form other than naturally, i.e. through a human decision, life is ‘[denied] its inherent, 

cosmic value.’
57

  Traditional sanctity of life advocates believe that life’s deliberate ending is 

the ‘deepest, most important part of the conservative revulsion against [such practices].’
58

  

This conservative position underpins the current, and historical, ban on practices of 

euthanasia and assisted suicide in the English Suicide Act 1961 and the Irish Criminal Law 

(Suicide Act) 1993. 

 

We must ask ourselves whether assisted suicide and euthanasia invariably violate the intrinsic 

value and sanctity of human life
59

 or does respecting death not also give respect to life?  It 

has been commented that one’s life ‘has value beyond simple existence,’
60

 with others taking 

the similar stance that life need not be preserved at all costs, for this would be adverse to the 

sanctifying of life.
61

  The late Ronald Dworkin notes that the ‘natural wonder of human life’ 

is not always complemented by its artificial maintenance.
62

  Sanctity of life is better served 
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by its termination with dignity as opposed to when a terminal, debilitating disease has 

negated its quality irreversibly for the patient, or ‘when plastic, suction, and chemistry keep a 

heart beating in a lifeless, mindless body, a heart that nature, on its own, would have 

stilled.’
63

  Such attitudes question the traditional approach towards the preservation of the 

sanctity of life and, when dealt with by the courts,
64

 the judiciary have circumvented an 

absolute application of the traditional sanctity of life school of reason through engaging in 

‘act versus omission’ dialogue. However, even beyond the case of persistent vegetative state, 

legal concessions are being afforded in certain limited circumstances, such as the Policy 

issued by the English DPP subsequent to Purdy, recently followed by Kearns P in Fleming. 

 

Sanctity of life is a paramount issue when considering the morality of euthanasia and assisted 

suicide.  However, the preserving and prolonging of ‘survival’ as opposed to ‘life’ does not 

complement the aim of sanctity of life advocates, whether conservative or not.  To prolong 

pain and suffering, in many cases contrary to the clear intentions of the person at the heart of 

such issues, is to insult and pervert the notion of sanctity of life.  It is acknowledged that 

these cases will not always revolve around cases of terminal illness or ‘survival’ over ‘life’ 

such as in the aforementioned cases; an unqualified legalisation of euthanasia and assisted 

suicide is not being advocated in this article.
65

 However, its permission in certain 

circumstances serves sanctity of life better than a blanket prohibition which abandons 

individuals for principles; favouring concepts over humanity. 

 

E GRITTING THE SLIPPERY SLOPE 

 

‘The ‘slippery slope’ argument is by far the most common consideration advanced against 

proposals to legalise euthanasia,’
66

 and was a particularly strong component of the judgment 

of Kearns P in Fleming.  The slippery slope argument contends that if we begin making 

concessions to the current prohibition in order to facilitate assisted suicide, then any line of 

restriction that we attempt to draw subsequently will be unable to withstand the pressure of 

the underlying principle of autonomy and will be extended to permit suicide for malicious 

reasons, facilitate preying on the vulnerable or providing a cloak for murder.
67

  In other 
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words, what was initially intended to accommodate cases of genuine compassion or plights 

such as Pretty’s would descend into a eugenically-driven movement.  

 

1 Other Jurisdictions 

 

Perhaps the best way of refuting such conceptual criticism is to examine the empirical 

evidence of assisted suicide in practice in other jurisdictions.  Assisted suicide has been legal 

in the Netherlands since 2001
68

 and Belgium since 2002.
69

  Similar provision has been made 

in Oregon, although there is the significant distinction that here, assisted suicide can only be 

performed by a physician, and euthanasia has not been legalised.
70

  In Switzerland, any 

individual may assist the suicide of another, provided that selfish motives do not influence 

the assistance.
71

  

 

The reform in the Netherlands was the result of representations made by doctors who 

contended that euthanasia and assisted suicide are legitimate medical procedures under 

certain circumstances.
72

  The legislation requires that:  

 

1) the doctors be convinced that the patient’s request was voluntary and well-

considered;  

2) the patient’s suffering was lasting and unbearable; 

3) the doctors have informed the patient about the situation he was in and his 

prospects; 

4) the patient must hold the conviction that there was no other reasonable 

solution to the situation he was in.
73

  

Importantly, an independent physician must also be consulted.
74

  Dutch medical practice in 

the area has become quite ‘normalised...with about 10,000 requests per year, of which about 

6,000 are not carried out either because the doctor declines or the patient dies from his 

illness.’
75

  The one major study of physician assisted death and voluntary assisted euthanasia 
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undertaken in the Netherlands since the introduction of the 2001 legislation
76

 concluded that 

the legislation ‘was followed by a moderate decrease in the rates of physician assistance in 

dying.’
77

  This decrease was suggested to be as a result of ‘changes in epidemiologic patterns, 

an increased use of deep sedation and other means of alleviating symptoms near the end of 

life, and a decreased inclination among physicians that opioids hasten death’.
78

  This decrease 

in the rate of physician assisted suicide after the introduction of the Dutch legislation in 2001 

supports the proposition that the introduction of legislation permitting euthanasia and assisted 

suicide in certain circumstances will not lead to a slippery slope. 

 

The Belgian legislation permitting euthanasia in certain circumstances provides that a 

physician will not be guilty of a criminal offence if a voluntary, well-considered and repeated 

request is made by a competent adult patient and that it was not the result of any external 

pressure.
79

  In a similar fashion to the Dutch legislation, external independent medical advice 

must also be sought.
80

  Recent studies of the impact of the 2002 Belgian legislation
81

 showed 

that the number of reported euthanasia cases increased every year from 0.23% of all deaths in 

2002 to 0.49% of all deaths in 2007.  However, it was also conclusively determined that 

developments since 2002 ‘do not show any indication to support the slippery slope 

hypothesis.’
82

 

 

The Oregon Death with Dignity Act
83

 was first passed by voters in Oregon in 1994 but its 

implementation was delayed by a legal injunction until 1997.  The Act does not permit 

assistance provided by any party other than a physician nor does it legalise euthanasia.
84

  In 

2010, 65 patients died after taking medication prescribed by their doctors under the 1997 

Act.
85

  It has been suggested by some commentators that, contrary to fears of a descent down 

a slippery slope, no obvious abuses of the law or unintended consequences have occurred so 

                                                        
76

 End-of-Life Practices in the Netherlands under the Euthanasia Act (May 10 2007) 

<http://www.nejm.org/doi/full/10.1056/NEJMsa071143#t=articleTop> accessed 5 March 2013. 
77

 ibid. 
78

 ibid.  
79

 The Belgian Act on Euthanasia of May 28
th

 2002, s 3(1). 
80

 ibid. s 2(3). 
81

 Legal Euthanasia in Belgium: Characteristics of All Reported Euthanasia Cases 

<http://www.worldrtd.net/sites/default/files/u22/Smets_reported%20euthanasia%20cases_Med%20Care.pdf > 
accessed 5 March 2013. 
82

 ibid. 
83

 Oregon Death with Dignity Act 1997. 
84

 Note the contrast between this restriction and other jurisdictions in which such practices have been legalised.  

For example, a stringent attitude is taken towards individuals acting in a health professional or caring capacity in 

the English DPP’s Policy’s factors tending towards prosecution. 
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 Madden (n 11) 560. 
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far.
86

  However, these findings have been criticised as focusing solely on socioeconomic 

factors for assessing abuse of the vulnerable and omitting analysis of emotional vulnerability, 

personality type or the prevalence of depression.
87

 

 

In Switzerland there is empirical evidence of misconduct where:  

 

[t]he uncertain permissibility of the prescription of lethal medication to 

mentally disordered individuals is likely to have brought increased scrutiny 

during mandatory police investigations, consequently revealing the improper 

medical conduct present in these ... cases.
88

  

 

However, the number of these cases is ‘small’ and has been the subject of concerned judicial 

scrutiny.
89

 

 

The High Court in Fleming was not persuaded by the empirical evidence from the Belgian 

and Dutch regimes as to the disproportionality of the ban on euthanasia and assisted suicide.  

The Court was of the opinion that the risks inherent in those jurisdictions were not abstract, 

but very real, notwithstanding the general decline of incidences of assisted suicide without an 

explicit request, and specific examples of abuse presented to the High Court.
90

  The main 

authority submitted in favour of the applicant, Carter v Canada,
91

 was distinguished for two 

primary reasons.  Firstly, refusing life-assisting treatment and physician-assisted suicide were 

considered to be irreconcilably different.
92

 Secondly, the High Court was diametrically 

opposed to the evidence adduced from the Netherlands and Belgium.  Crucially, the High 

Court definitively held that any risk of abuse or lack of compliance with essential safeguards 

in the Netherlands and Belgium was enough to highlight unavoidable risks in any 

liberalisation of the Irish regime: 

 

[T]he fact such a strikingly high level of legally assisted deaths without 

explicit request occurs in countries such as Belgium, Netherlands and 

                                                        
86

 ibid. 560. 
87

 ibid. 561. 
88

 Black (n 34) 158. 
89

 ibid. 
90

 [2013] IEHC 2 [70]. 
91 [2012] BCSC 886 
92 ibid. [93]. 
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Switzerland without any obvious official or even popular concern speaks for 

itself as to the risks involved in any such liberalisation.
93

  

 

It is acknowledged that the operation of assisted suicide in these jurisdictions is not perfect, 

and that the examples of abuse presented to the High Court in Fleming were real, 

notwithstanding their numeric negligibility.  This does not justify precluding this choice from 

Marie Fleming; it merely exacerbates an individual injustice in an attempt to keep locked a 

‘Pandora’s Box which [once opened] would be impossible to close.’
94

  The issue of assisted 

suicide and euthanasia is a topic of growing debate internationally which should not be 

stemmed by arguments over whether euthanasia practice in the jurisdictions in which it is 

legally provided for is being abused.
95

  Such moral absolutism precludes debate necessary for 

positive evolution of the law.  No system of regulation will ever be completely watertight, as 

was acknowledged in Fleming,
96

 and the utmost standards of clinical and regulatory vigilance 

would be required.  However, in any attempt to reconsider the prohibition in place at the 

moment and put some limited form of euthanasia or assisted suicide on a legislative footing, 

what is essentially required of the Irish legislature is to attempt to draw and maintain a 

defensible line.  Acknowledging this line and trying to protect it against the risk that others 

will try to draw it differently in the future is a better option than forsaking these people 

altogether.
97

 

 

2 Moral grounds 

 

The ‘slippery slope’ criticism can be dismantled conceptually as being incoherent.  As 

previously stated, a fear held by the proponents of such criticisms rely on any arbitrary 

restriction that we set giving way to the principles underlying the original concession, this 

being one of the primary reasons why the High Court in Fleming found favour with 

Rodriguez v British Columbia (Attorney General)
98

 over Carter.  However, for such a theory 

to hold water, the only underlying principle would have to be autonomy.  Such an assertion 

would be incorrect.  Autonomy is one of the four moral principles forwarded by Beauchamp 
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and Childress: ‘respect for autonomy, beneficence, non-maleficience, and justice.’
99

  These 

are generally regarded as ‘the origin of the principles-orientated bioethics method in Western 

societies,’
100

 and underpin medical ethics and the dilemmas associated with it, such as 

euthanasia and assisted suicide.  It is submitted that the principles underlying assisted suicide 

are autonomy and beneficence.
101

  Autonomy essentially means self-determination and 

requires, amongst other duties, the obtaining of informed consent from competent patients 

and patient confidentiality to be maintained.  Beneficence derives from the Hippocratic duty 

to do good which often lends itself to non-maleficience, which is the duty not to do harm.  It 

recognises that the ultimate aim of medicine is to provide net benefit, while conceding that 

some harm will inevitably be caused in achieving this.
102

  Any concession which could be 

afforded in this jurisdiction should operate from this imperative premise, which would allay 

the fears expounded in Fleming, were they adhered to diligently.  While a conflict of any of 

Beauchamp and Childress’ ‘four principles’ is not a formula for the resolution of litigious 

disputes, the combination of respect for autonomy and beneficence is an important 

component of the grit that can be used to refute the slippery slope argument.
103

 

 

F POTENTIAL LEGISLATIVE REFORM IN IRELAND 

 

It is submitted that the current statutory framework in Ireland should be reformed.  

Maintaining the current statutory framework obliges people in extremely vulnerable 

situations to rely on convoluted judicial pronouncements, and a complete absence of 

guidelines, in order to ensure that parties to their final wishes will not be subjected to 

prosecution.  Similarly, legislating for the DPP to promulgate offence-specific guidelines 

would be equally as unsatisfactory, as this would still be reliant on the DPP’s discretion, and 

would also raise several constitutional concerns as previously discussed in relation to the 

Policy emanating from the ruling in Purdy.  The issues of separation of powers would not be 

rectified by the Oireachtas promulgating a provision mirroring that of England’s to statutorily 

oblige to DPP to issue offence-specific guidelines.  Such guidelines would still be dependent 

on the discretion of the DPP, and would lack the sufficient clarity required to regulate these 

issues, which would be found in legislation. 
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The scope of Irish legislative reform should cover firstly, assisted suicide, and secondly, 

limited cases of euthanasia.  Any legislative reform would need to primarily concern itself 

with two situations in relation to assisted suicide: (i) the liability of the person assisting the 

patient and (ii) the criteria for permitting an assisted suicide.  While the manner in which the 

High Court in Fleming suggested that the parties to the case have regard to the Policy issued 

by the English DPP, this Policy could provide a rough template for any attempt at legislative 

reform of the area of euthanasia and assisted suicide in Ireland. 

 

1 Liability of the person assisting the patient 

 

The Policy provides a number of public interest factors in favour of and against prosecution.  

Some of the factors tending towards prosecution include the patient having not reached a 

clear, voluntary, settled and informed decision to commit suicide and the patient’s desire to 

commit suicide not having been clearly and unequivocally communicated to the person 

assisting the patient. The Policy makes explicit provision tending towards prosecution for 

people assisting patients who were: 

 

acting in his or her capacity as a medical doctor, nurse or other healthcare 

professional, a professional carer [whether for payment or not], or as a person 

in authority, such as a prison officer, and the victim was in his or her care.
104

 

 

Some of the public interest factors against prosecution are that the person assisting the patient 

was wholly motivated by compassion, the actions of the person assisting the patient were 

only of minor encouragement or assistance, and that these actions could be characterised as 

‘reluctant encouragement or assistance’. 

 

Crucially, the Policy still asserts the criminality of assisted suicide and provides notable 

concessions in cases ‘wholly motivated by compassion’,
105

 thus encapsulating plights such as 

those evidenced in Pretty, Purdy, and Fleming.  Irish reform could be advised to adopt such a 

template.  In particular, heightened stringency should be maintained in relation to those 

acting in their capacity as health professionals, so as to maintain the generationally developed 

relationship of trust between patient and healthcare professional.  However, the subjectivity 

                                                        
104
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of the ‘compassion’ criteria should be addressed by enumerating a specific definition or 

examples of the ‘compassion’ which will not merit prosecution. 

 

2 Criteria for permitting an assisted suicide   

 

In reference to the criteria for permitting an assisted suicide, the Policy makes no reference to 

the health of the ‘victim’, which is interesting as this is a departure from the circumstances 

which generally characterise these sort of cases.  Certain jurisdictions, in which assisted 

suicide is legal, such as Oregon,
106

 Belgium
107

 and the Netherlands,
108

 impose requirements 

of suffering of the patient.  In particular, Belgium, Luxembourg
109

 and the Netherlands all 

require the patient to be experiencing unbearable suffering in order to avail of an assisted 

suicide. 

 

The template of the Policy in relation to the culpability of individuals who assist the patient 

should be adopted, in particular the strict attitude taken towards individuals acting in a 

professional health or caring capacity, thus following the criteria of the Policy as opposed to 

systems such as Oregon.  However, criteria in relation to permitting an assisted suicide ought 

to have reference to the health of the victim, as is done in other jurisdictions such as the 

aforementioned.  To neglect to do so and to provide for unqualified assisted suicides could 

have detrimental ramifications for public policy, the likes of which the judiciary in both the 

UK and Ireland have been at pains to avoid in every ruling on assisted suicide and euthanasia. 

 

3 Euthanasia 

 

Euthanasia is a very broad term.  For the purposes of any Irish legislation, in keeping with 

case law such as Bland, Re a Ward of Court, and the practice of passive euthanasia generally, 

a narrow statutory definition could be proposed, delineating the sanctioning of such 

euthanasia to passive euthanasia.  Namely, where the patient is incapable of conveying 

his/her wishes expressly, e.g. due to a persistent vegetative state.  As has been done in 

practice, the mutual consent of the family, the hospital, and an order from the High Court 

should be required so as to ensure efficient oversight of the euthanasia. 
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Any model of legislative reform of our law on euthanasia and assisted suicide would require 

the utmost standards of vigilance and oversight.  The promulgation of any rules should have 

as their aim the respecting and advocating the sanctity of life, patient autonomy, and should 

be underpinned by the principles of Beauchamp and Childress.  To facilitate genuinely 

harrowing plights, such as that of Marie Fleming, and to defend against radical liberalisation 

of such concessions in the future, is a far better societal aim than to abandon these individuals 

to principle. 

 

G CONCLUSION 

 

Every person hopes for a peaceful, painless death and, indeed, ‘most of us would prefer our 

death to take place in the comfort of our own homes surrounded by family and friends.’
110

 

When such a death is no longer possible, patient autonomy should not be violated for the sake 

of a theoretical ‘sanctity of life’ or conceptual ‘slippery slope’ argument. Death is inevitable, 

and it should be treated as something significant rather than forsaking it for abstract 

justifications. 

 

It is contended that the law should not place stringent limits on an individual’s freedom of 

choice in respect of end of life decisions; any such limitation should be imposed and 

regulated by legislation.  A permissive, yet intelligent approach which complements the 

importance, sensitivity and intimacy of the issues involved in these limited instances of 

euthanasia and assisted suicide, is required.  This includes discussion of end-of-life issues 

being undertaken within a public arena as opposed to within the constrained and 

contradictory decisions of our courts. The case law discussed above demonstrates the 

difficulties with the current position on euthanasia and assisted suicide in the United 

Kingdom and Ireland, both morally and pragmatically. Notwithstanding the constitutional 

concerns emanating from the order in Purdy, the DPP’s Policy issued subsequently provides 

a valuable framework for any potential legislative reform in the area in this jurisdiction.  

Public discussion of such reform will allow criticisms against euthanasia and assisted suicide 

such as the sanctity of life and the slippery slope to be effectively refuted. 
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It is difficult to gauge public opinion on such a contentious and emotive issue.  Given the 

overall dearth of debate on the point in Ireland, it is unlikely that we will see a Dáil brave 

enough to wrestle such a complex, emotive and socially divisive topic in the foreseeable 

future.
111

  In 2008, David Winnick, a Labour MP announced his intention to bring a Private 

Member’s Bill to the House of Commons on the subject, an indication that potential reform 

of the current legislative framework may occur in the UK.
112

  Further impetus may be added 

to the debate in light of the English Health Minister Anna Soubry’s recent lambasting of the 

current legal position in England.
113

  The impending Supreme Court decision of Fleming in 

this jurisdiction could provide ample acceleration for a long overdue public discussion on the 

contentious issues at the heart of the case.  The progeny of any such discourse should be 

through legislation which aims to cherish those at the end of their lives as opposed to merely 

postponing death.  This would have deep-seated respect for the sanctity of life as it draws to 

its end.
114
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AIRTEAGAL 40.3.3: GAN REACHTAÍOCHT, GAN RÉASÚIN 

 

Gary Moloney* 

 

 

A RÉAMHRÁ 

 

The [Eighth] Amendment, born of public disquiet, historically divisive of our 

people, guaranteeing in its laws to respect and by its laws to defend the right 

to life of the unborn, remains bare of legislative direction….
1
 [mo bhéim féin 

a churtha leis]. 

 

Is beag duine a dhiúltódh gur é Airteagal 40.3.3,
2
 an airteagal is conspóidí i mBunreacht na 

hÉireann. Baineann sé le ceann is na hábhair is callshaothaí in Éirinn sa la atá inniu ann: 

ceart na mbeo gan breith chun a mbeatha. Tagann an ceart ós comhar na cúirteanna go minic, 

i gclónna éagsúla agus bíonn sé deacair chun na fadhbanna sin a réitigh mar níl mórán 

reachtaíocht choinneálach ann chun díriú a thabhairt dúinn. Mar sin caithfimid ceist a chur 

orainn féin, gan aon reachtaíocht substainteach, an chruthaíonn Airteagal 40.3.3 níos mó 

fadhbanna ná a réitíonn sé?  

 

B TREOIRLÍNTE GHINMHILLTE 

 

Is é The Offences Against the Person Act 1861
3
 an t-aon acht a bhaineann leis an gníomh 

ghinmillte, in éadan an ceart chun eolas a chur le fáil faoi nginmhilleadh.
4
  Deirtear go raibh 

reachtaíocht againn i gcoinne ginmhilleadh roimh 1983 ag teacht de Teascán 58 don Offences 

Against the Person Act 1861. Argóntar go raibh cosc iomlán ar ghinmhilleadh roimh 1983 

ach, go fireannach, an raibh? Consaítear go n-úsáideann sé an téarma ‘unlawfully’ go minic 

san acht agus mar sin, tá impleacht ann, impleacht go bhfuil ginmhilleadh dleathach ann i 

bhfoirm éigin. 
5
 Mar a dheir Hogan: 

                                                        
*BCL(Law & Irish) II, University College Cork. 
1
 The Attorney General v. X, [1992] 1 IR 1 82. 

2
 Bunreacht na hÉireann: Bunchearta, Cearta Pearsanta; Airteagal 40.3.3. [B.n.hE 40.3.3 amach anseo] 

a deir  ‘Admhaíonn an Stát ceart na mbeo gan breith chun a mbeatha agus, ag féachaint go cuí do 

chomhcheart na máthar chun a beatha, ráthaíonn sé gan cur isteach lena dhlíthe ar an gceart sin agus 

ráthaíonn fós an ceart sin a chosaint is a shuíomh lena dhlíthe sa mhéid gur féidir é’. 
3
 The Offences Against the Person Act 1861. 

4
 Regulation of Information(Services outside the state for the termination of pregnancy) Bill 1995. 

5
 (n 3)  s.58 [Teascán 58 amach anseo]. 
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the section only prohibits ‘unlawful’ abortions, thereby giving rise to the 

presumption that there exists a category of lawful abortion…a category-albeit 

one not very well defined-of therapeutic abortion which was regarded as ‘not 

unlawful’
6
   

 

Go ginearálta, ghlac an slua go raibh sé réasúnta chun ginmhilleadh a dhéanamh i gcásanna 

dáiríre nuair a bhí fíor-bagairt ar shaol na mháthair agus ó thaobh Teascán 58 bhí bunús 

dlíthiúil chun tacaíocht a thabhairt don dhearcadh sin. 

 

Ba leir nuair a tháinig The Attorney General v. X 
7
 os comhair na cuirteanna, go mbeadh 

impleachtaí mharthanacha aige. Bhí an cás X dosheachanta mar cruthaíodh 40.3.3 le 

fadhbanna foclaíocht. Má úsáidtear an Riail Litriúil
8
, bhí bréagnú i 40.3.3. Dúirt sé gurbh 

‘comhcheart[a]’ iad an ‘ceart na mbeo gan breith chun a mbeatha’ agus an ‘ceart na máthar 

chun a mbeatha’. Ach má ‘comhcheart’ iad cad a tharla nuair said i dtreis lena cheile? 

Bheadh leamhsháinn ann. Mar notáil Kelly, ‘the text [of the article] tried to achieve the 

impossible-it expressly equated two rights which, on those rare occasions when they come 

into conflict, cannot be reconciled’. 
9
 Bhí ar na breithiúna soiléiriú a thabhairt don airteagal 

agus seachas Teascán 58, ní raibh aon reachtaíocht ann chun follúnú a thabhairt doibh.  

 

Nuair a bhí an cás achomharctha chuig an Chúirt Uachtarach, shocraigh an Chúirt go raibh 

cead bunreachtúil ag an máthar chun ginmhilleadh a fháil ar an gcoinneal go bhfuil saol an 

                                                                                                                                                                            
‘Every woman being with child who, with intent to procure her own miscarriage, shall unlawfully administer to 

herself any poison or other noxious thing or shall unlawfully use any instrument or other means whatsoever with 

the like intent, and whosoever, with intent to procure the miscarriage of any woman, whether she be or be not 

with child, shall unlawfully administer to her or cause to be taken by her any poison or other noxious thing, or 

shall unlawfully use any instrument or other means whatsoever with the like intent, shall be guilty of felony’. 

Mo bhéim féin a curtha leis.                                                                                    
6
 Gerald Hogan, ‘Law, Liberty and the Abortion Controversy’ in Whelan, (eds), Law and Liberty in Ireland 

(Dublin,Oak Tree Press,1993) 113, 114 [Hogan amach anseo]. 
7
 [1992] 1 I.R. 1 [X amach anseo]. Baineann an cás X  le cailín óg a bhí ceithre bhliana déag d’aois. Bhí sí ag 

iompar mar gheall ar éigniú. Shocraigh sí lena muintir chun dul thar lear, chun ginmhilleadh a fháil. Bhí an Ard 

Aighne ag iarraidh urghaire a fháil chun teorannú a chur ar a hábaltacht chun taisteal mar sháródh sé Airteagal 

40.3.3. Ach, bhí fianaise síceolaíoch creidte ann ag rá mura raibh cead aici dul go dtí Sasana chun 

ghinmhilleadh a fháil chuirfeadh sí lámh ina bás féin agus féinmharú a dhéanamh. 
8
 An Riail Litriúil; úsáideann tú an gnáth-ciall nuair atá tu ag scrúdú píosa reachtaíochta. 

9
 Hogan and White, J.M Kelly: The Irish Constitution, 4

th
 edn, (Dublin, Butterworths, 2003) 1518 [7.3.289], 

[Kelly amach anseo]. 
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máthar ar fíor-baol ag teacht don thoircheas.
10

 Ach cén tionchar a bhí ag an reachtaíocht agus 

an easpa reachtaíochta ar an bhreithiúnas sa chás X? 

 

Is léir nach thuig gach breitheamh san Chúirt Uachtarach na chaolchúiseanna dlíthiúla a bhí i 

dTeascán 58. D’ainneoin gurbh é an t-aon acht a bhaineann le ginmhilleadh ní raibh tagairt 

amháin ó dTeascán 58 sa breithiúnas an Príomh-Bhreitheamh Finley.
11

 Bhí míthuiscint ag 

Breitheamh McCarthy faoin acht, níor thuig sé na impleachtaí a tháinig ón bhfocal 

‘unlawfully’. 
12

 Ach ní raibh 40.3.3 ag neamhbhailiú Teascán 58 ach, athdhearbhóidh agus 

cumhachtaíodh sé. Mar a dhúirt Breitheamh O’Flaherty: 

  

The enactment of Article 40, s 3, sub-s 3 in 1983 did not…bring about any 

fundamental change in our law. Already [Teascán 58] made it an offence to 

unlawfully bring about the miscarriage of a woman.
13

 [Mo bhéim féin a curtha 

leis] 

 

Shocraigh an Chúirt sa chás X go raibh dualgas acu chun an ceart an mbeo gan breith chun a 

beatha a chosaint in ainneoin go bhfuil easpa reachtaíochta ann.
14

 Ach an bhfuil sé geanúil sa 

todhchaí? B’fhéidir go bhfuil ceart bunreachtúil ann chun ginmhilleadh a fháil ach gan aon 

reachtaíocht rialála, conas a bhfuil a fhios againn faoina saghas teorainneacha atá ann? Chuir 

Príomh-Bhreitheamh Finley teorann sa chás X –‘a … risk to life, as distinct from health’. Ach 

an bhfuil an teorann sin ceart?
15

 An bhfuil difríocht an-mhór idir bagairt ar shaol agus bagairt 

ar shláinte? Ní cheapfainn go bhfuil sé chomh-shimplí mar dubh agus bán mar is féidir le 

bagairt ar shláinte a fhóbairt chuig coinneal níos dainséarach. Mar a nótáil Breitheamh 

MacNaghten, sa chás Bhreatanach cáiliúla, R v Davidson:  

‘[is] there a perfectly clear…distinction between danger to life and danger to 

health? I should have thought not. I should have thought that impairment of 

                                                        
10

(n 7)  Nótáil an Príomh-Bhreitheamh Finley gurbh é an baol a bhí i gceist ná ‘a real and substantial risk to the 

life, as distinct from the health [sláinte fisiciuil nó sláinte intinne, ba chuma] , of the mother’, 53-55. 
11

 ibid 41-62. 
12

 ibid 81, In a thuairim, ‘Before the enactment of the Amendment, the provisions of s. 58 of the Offences 

Against the Person Act, 1861, made it a criminal offence to procure a miscarriage. The terms were wide enough 

to make the act of the prospective mother or any one taking part in the procedure guilty of an offence. Abortion, 

for any purpose, was unlawful’. [Mo bhéim féin a curtha leis].  
13

 ibid. 86. 
14

 ibid. 51. 
15

 ibid. 53. 
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health might reach a stage where it was a danger to life’. 
16

   

 

Níl aon teorainn ama sloinnte againn ag an am seo and mar sin, go teoiriciúil, tá cead ag mná 

ginmhilleadh a fháil an la roimh an breith de réir an dlí sa tír seo. Tá an-iomarca ceisteanna 

ann, ceisteanna gan fhreagra mar níl an reachtaíocht ann go fóill chun rialachán a chur ar 

ginmhilleadh agus critéir chruinn a cruthú chun a rá cathain a bheadh cead ag éigne 

ginmhilleadh a fháil mar ag an am seo níl aon treoirlínte againn. Mar a admháil Breitheamh 

McCarthy, They have no guidelines save what may be gleaned from judgments in this 

case’.
17

 Go dtí an la a dtagann reachtaíocht ghinmillte isteach, táimid fágtha i 

neamhchinnteacht. 

 

An rud is measa faoin easpa reachtaíochta ná cé gur thug an Chúirt Uachtarach aitheantas don 

gceart bunreachtúil chun ginmhilleadh a fháil i gcásanna airithe, níl aon creatlach chun é a 

dhéanamh go dlíthiúil sa tír seo. Tháinig A,B and C v. Ireland ón easpa creatlacha sa dlínse 

seo. 
18

 Bhí an t-éileamh an tríú iarratasóir, ‘C’, ná nach raibh gnáthamh ann chun a fháil 

amach go rabhthas cáilithe chun ginmhilleadh dlíthiúil a fháil in Éirinn. D’éiligh sí go raibh 

an Rialtas ag sárú a cearta faoin Airteagal 8 don European Convention of Human Rights de 

bharr an easpa reachtaíochta. 
19

 D’argóin an Rialtas nár d’úsáid ‘C’ na leigheasanna intíre 

mar bhí na cúirteanna bunreachtúla fós ann. 
20

 Ach níl ról na cúirteanna é rialáil na 

ghinmillte, ní bheadh siad éifeacht i gcomhar na cúirteanna bunreachtúla féachaint ar 

ghinmhilleadh ar bhonn cás ar chás. Bheadh sé ró-costasach í gcomhar na hiarratasóir, 

thógfadh sé an-iomarca ama agus bhéarfadh na paistí roimh na éisteacht. Níos simplí fós, níl 

ceist bunreachtúil ann mar is ceart bunreachtúil é.
21

 Ní an fóram iomchuí é agus mar a dhúirt 

Breitheamh Geoghegan i A. and B. v. Eastern Health Board, ‘it would be wrong to turn the 

High Court into some kind of licensing authority for abortions’.
22

 

 

                                                        
16

 [1938] 3 All ER 615, 617. Baineann an cás seo leis The Offences Against the Person Act 1861. 
17

 (n 7) 82. 
18

 [2010] ECHR 2032 [ABC amach anseo]. 
19

 European Convention of Human Rights [ECHR amach anseo], Article 8(1): ‘[e]veryone has the right to 

respect for his private and family life, his home and correspondence’. 
20

 ECHR, Article 13. Faoin  Article 13 an ECHR, ní chead ag an European Court of Human Rights déileal le cás 

mura dhíscigh an t-iarratasóir na leigheasanna intíre.  
21

 (n 18) [259]. 
22

 [1998] 1 IR 464 ,477 [Is fíu chun é a nótail freisin go ghlac an chuirt fianaise shíceolaíoch maidir le 

féinmharú mar ‘a real and substantial risk to life’, rud nach raibh ann sa chás X].   
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Chuir an cás ABC béim ar an easpa reachtaíochta, tá staigínteacht thar ceann an Rialtas chun 

reachtaíocht a fhorfeidhmiú, ní raibh phlán acu chun é a dhéanamh agus ní mhínígh siad cén 

fáth.
23

  D’fhothaigh The Report of the Constitutional Review Group go raibh diomair ar an 

stádas ginmhilleadh, chomhairligh sé chun reachtaíocht a cruthú ‘on matters such as 

definitions, certification and a time-limit on lawful abortion’
24

 [Mo bhéim féin curtha leis] 

ach cúig bhliana is a déag ón tuairisc sin agus fiche bliain ón gcás X, níl ach faic déanta acu. 

Tá ionadas cluichiúil ann faoi láthair go bhfuil sé ar mná toircheasach dul thar lear chun a 

gceart bunreachtúil a úsáid. Mar a dhúirt an Chúirt in ABC, ‘[there is still] a striking 

discordance between the theoretical right to a lawful abortion in Ireland on grounds of a 

relevant risk to a woman’s life and the reality of its practical implementation’.
25

 

 

C SUTH REOITE 

 

Níl sainmhíniú soiléir ‘an mbeo gan breith’ sa bhunreacht.
26

 Taispeánann Ó Cearúil gur 

téarma neamhghnách é mar ‘[b]y leaving ‘‘breith’’ unlenited, one anticipates a following 

phrase, instead of the finality of “gan bhreith”’.
27

 Ní thugann an bhunreacht aon noda dúinn 

chun a infeiriú an míniú an téarma ‘gan breith’ ach b’fhéidir go bhfuil sé intinneach mar 

calmaíonn sé an theoiric gur doiciméad beo é an bunreacht. 
28

 

 

Is é cuid an t-easpa sainmhíniú agus reachtaíochta an-tábhachtach den cheist suth reoite agus 

IVF
29

 mar sa dlínse seo níl cosaint dlíthiúil ag suth reoite. Bhí sainmhíniú ‘an mbeo gan 

breith’ ann mar fhócas sa chás Roche v Roche.
30

 Baineann Roche le hargóint idir lánúin 

colscartha faoina suth reoite a bhí acu agus ba é buncheist an cás seo ná an raibh na suth 

reoite cáilithe mar ‘an mbeo gan breith’ mar a thuairiscítear í 40.3.3.  

 

                                                        
23

 (n 18)  [265]. 
24

 Casey, Constitutional Law in Ireland, 3
rd

 edn, (Dublin, Roundhall, Sweet and Maxwell, 2000) 444 
25

(n 18) [264]. 
26

 (n 2). 
27

 Ó Cearúil, Bunreacht na hÉireann: A Study of the Irish Text, eds, (Dublin, The Stationary Office, 1999) 556. 
28

 (n 9) Mar is doiciméad beo é, athraíonn an léirmhíniú a tugtar ón mbunreacht ó am go ham. Fhorbraíonn an 

bunreacht leis an sochaí.  
29

 In Vitro Fertislation. 
30

 MR v TR [2006] IEHC 359 [An Ard-Chúirt], [Roche AC amach anseo]. 

    Roche v Roche [2009] IESC 82 [An Chúirt Uachtarach], [Roche CU amach anseo]. 
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Ar an achomharc chuige an Chúirt Uachtarach, bhí sé tuairim na bhreithiúna go caithfidh an 

féatas a bheith ionchlannaithe sa bhroinn chun a rá gur ‘an mbeo gan breith’ é. Mhínigh 

Breitheamh Denham: 

 

The concept of the unborn envisages a state of being born, the potential to be 

born, the capacity to be born, which occurs only after the embryo has been 

implanted in the uterus of a mother…the beginning of ‘life’ is not the 

protected term, it is the unborn, the life capable of being born, which is 

protected. The capacity to be born, or birth, defines the right protected. 
31

  

 

D’fhormhínigh Breitheamh Hardiman go bhfuil 40.3.3 ag féachaint ar cheart na mbeo gan 

breith chun a mbeatha sa comhthéacs an ceart a máthar chun a beatha agus mar sin, ‘a 

capacity of the life of the unborn to impinge on the right to life of the mother, which is an 

essential postulate of the sub-article, equally depends on some form of integration of the life 

of the unborn with the bodily structures … of the mother’.
32

 

 

Ach an bhfuil sé ceart chun a rá nár beo gan breith iad suth reoite nuair atá an poitéinseal acu 

a fhorbairt i ndaonnaí?
33

 Múna bhfuil siad sásta aitheantas bunreachtúil a thabhairt do suth 

reoite, tá sé tábhachtach go thabharfaí isteach reachtaíocht chun cosaint reachtach agus 

rialacháin a cruthú dúinn mar ag an am seo níl cosaint dlíthiúil ar bith acu.
34

  Tá siad fágtha i 

liombó faoi láthair agus mar a nótáil Breitheamh Hardiman, 'the fact that difficulties are 

raised does not absolve the legislature from the obligation to consider the degree of respect 

due to fertilised embryos and to act upon such considerations “by its laws”’.
35

 Mar pháirt na 

dlíthe seo, caithfidh sainmhíniú sloinnte ionchorpraithe a bheith ann, mar tá an dlí ró-

ilchiallach anois. Mar a dheir McMahon. ‘[d]efinition is needed as to when the ‘unborn’ 

                                                        
31

 ibid [Roche CU], Breithiúnas Denham  [61] – [65]. 
32

 ibid, Breithiúnas  Breitheamh Hardiman. 
33

 (n 7) 72. Mar a nótáil Breitheamh Henderman, ‘The right of life is guaranteed to every life born or unborn. 

One cannot make distinctions between individual phases of the unborn life before birth, or between unborn and 

born life’. 
34

 (n 30) Roche CU, Breithiúnas Breitheamh McGovern, ‘Embryos in vitro are deserving of special respect and 

that their creation raises serious moral and ethical issues which in themselves impose restraints on what may or 

may not be done with them’. 
35

ibid, Breithiúnas ó Breitheamh Hardiman 
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acquires the protection of the law. Philosophers and scientists may continue to debate when 

human life begins, but the law must define what it intends to protect’. 
36

 

 

D AN DLITEANAS CHÓIRIÚIL 

 

Is ceist deacair é chun a freagairt, ná an dtagann dliteanas choiriúil do 40.3.3 mar níl cás dlí 

faoi ábhartha ann sa dlínse seo. De réir an Dlí Comónta, tá teorann ann go caithfidh tú a 

bheith a rugadh, in rerum natura, chun cosaint dlíthiúil a fháil ón Stát. 
37

 Tá an dearcadh sin 

athneartaithe in Éirinn de bharr The Civil Liability Act 1961.
38

 Dúirt Breitheamh O’Flaherty 

sa cás X gurbh reachtaíocht ‘enlightened’ é mar chosnaíonn sé go leordhóthanach na cearta 

na mbeo gan breith. 
39

 Ach an bhfuil sé imleor? 

 

Is é ionsaí agus slacairt ceann is na coireanna is coitianta in Éirinn ach cad a tharlódh dá 

mbeadh bean toircheasach mar an t-íobartach ionsaí? 
40

 Cad a tharlódh dá mbeadh an beo gan 

breith dochraithe sa bhroinn mar gheall ar an t-ionsaí? De réir The Civil Liability Act 1961, 

má fhaigheann an leanbh bás ón damáiste a fuair sé sa bhroinn tar eis a bhreith bá ceart go 

mbeadh an ionsaitheoir cúisithe le dúnorgain mar bhí an leanbh ‘subsequently born alive’. 
41

 

Ach cad a tharlódh dá mbeadh sé marbh-bheirthe mar gheall ar an t-ionsaí? An bhfuil 

dliteanas chóiriúil ann faoi dúnmharú nó dúnorgain nuair atá marbhghin i gceist? Ní bheadh 

aon cosaint ag an mbeo gan breith a teacht do The Civil Liability Act mar gheobhadh sé bás 

roimh an bhreith agus mar sin, ní raibh sé in rerum natura. Tá sé mídhealraitheach freisin go 

tagann dliteanas choiriúil ó The Offences Against the Person Act 1861 mar, de gnáth, ní 

bheadh ‘intention to procure a miscarriage’ ann. 
42

 

 

Is léir gur teip ollmhór é an easpa reachtaíochta sa chóras dliteanas chóiriúil mar níl dóthain 

cosaint ag an mbeo gan breith i gcoinne ionsaí agus slacairt mar sin ní thugtar an meas atá 

tuillte acu faoi 40.3.3. Mar a dhúirt Breitheamh Walsh i G v. An Bord Uchtúla, ‘[is é an ceart 

                                                        
36

 Aisling McMahon, ‘The Legal Status of Embryos in Vitro in Ireland-A ‘Precarious’ position’ [2011], 17 

M.L.J.I [Medico-Legal Journal of Ireland] 33, 34 [McMahon amach anseo]. 
37

 Jennifer Schweppe, ‘Beyond Abortion: The Right to Life of the Unborn Child Under Irish Law’ [2003],3 

UCDLR 1, 5 [Schweppe amach anseo]. 
38

 The Civil Liability Act 1961 s.58 a deir; ‘For the avoidance of doubt it is hereby declared that the law relating 

to wrongs shall apply to an unborn child for his protection in like manner as if the child were born, provided the 

child is subsequently born alive’. [Mo bhéim féin a churtha leis]. 
39

(n  7) 86. 
40

 Schweppe, (n 37) 3. 
41

 The Civil Liability Act 1961 supra nóta 38. 
42

 Schweppe(n 37) 4. 
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atá ag an mbeo gan breith faoi 40.3.3 ná] the right to life itself and the right to be guard 

against threats directed to its existence whether before or after birth’. 
43

 [Mo bhéim féin a 

churtha leis]. 

 

E FOBHRAÍOCHTA DEANACHA 

 

Cé go gcuireadh an t-Ochtú Leasú i bhfeidhm  ar an 7ú Deireadh-Fomhair sa bhlian 

1983,beagnach tríocha bhlian ó shin, bhí orainn fanacht go dtí 2012 agus cás san ECHR chun 

gealltanas iarbhír a fháil ón Rialtas chun reachtaíocht agus rialacháin a fhorfeidhmiú ar an 

ábhar seo. 
44

 

 

Bunaíodh an Grúpa Saineolaíoch ar Ghinmhilleadh [An Grúpa amach anseo] mar grúpa 

comhairleach i gcomhair an Rialtas maidir leis an gcás ABC. Tháinig saineolaithe dlíthiúla, 

míochaine, riarthacha agus rialala le chéile chun trí príomh-ceist a phlé. Ar an gcéad dul síos, 

bhí orthu anailsís a dhéanamh ar an breithiunas in ABC, bhí orthu impleachtaí ón 

mbreithiúnas sin a scrudú agus faoi deireadh, chaith said roghanna a mholadh chun ABC a 

chur i bhfeidhm go heifeachtach in Éirinn. Mar a nótail an Dream, ‘The Group’s task was to 

provide options, not to recommend one particular solution. The report endeavours to set out 

options that are practical and consistent with the Constitution and law of the State’. 
45

 [mo 

bhéim féin a churtha leis]. Dá bhrí sin, cé nach tacaíonn siad aon réiteach amháin, tugann sé 

léargas spéisiúl duinn ó thaobh an bhreathnú practiciúl, mar shampla cailíocht na dochtúirí
46

, 

maidir le tréim a tharraingt ar na ceithre leigheasanna den easpa reachtaíocht ar an ábhar seo 

a mholadh. 
47

 Mar go raibh tionchar ag an tuarascáil ar cinneadh an Rialtas, is léír go dtugann 

sé léiriúchán duinn ó thaobh dearcadh na dréachtoirí agus na léirsmaointe a bhéidh acu 

amach anseo.  

 

Stiall an ECHR agus an Grúpa The Offences Against the Person Act 1861 ,go sonrach, 

Teascán 58, agus mhol siad chun é a haisghairm. Argóntar nach bhfuil Teascán 58 

comhoiriúnach le hAirteagal 40.3.3 go donaíonn sé an neamhchinnteacht maidir leis an 

                                                        
43

 [1980] IR 32, 86.  
44

 http://www.irishtimes.com/newspaper/front/2012/1218/1224327961601.html 
45

The Report of the Expert Group on the Judgment in A,B and C v. Ireland, November 2012, 8. 
46

 ibid 31 
47

 ibid 44-52 , is na ceithre leigheasanna ná 1) Treoirlinte 2) rialachán 3) reachtaíocht  agus 4) Meascán idir 

reachtaíocht agus rialachán. 
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gceart chun ginmhilleadh dleathach a fháil in Éirinn. 
48

 Aighníonn siad go gcomhdeanann 

Teascán 58 mar cosc íomhlan ar ghinmhilleadh.
49

 Is léir go mbeadh sé an-fhabhach chun a rá 

gur ceart é sa chúirteanna agus a rá gur cion coiriúl é in ait eile, go mór mór nuair atá an 

neamhréir sin ann de bharr acht atá sa Leabhar Reachtanna faoi lathair.Mar a nótail an Chuirt 

[de bharr an easpa cinnteacht san acht]: 

  

[I]t ... constitute[s] a significant chilling effect for both women and doctors in 

the medical consultation process … both the third applicant and the doctor 

[face] … serious criminal conviction … in the event that a decision taken in a 

medical consultation, that the woman was entitled to an abortion in Ireland … 

was later found not to accord with Article 40.3.3 of the Constitution. 
50

  

 

Ghlac an Rialtas na argointí seo agus tá sé ar intinn acu chun Teascán 58 a haisghairm mar 

phairt an reachtaíocht atá ag teacht anois.
51

 Ghlactar go bhfuil buntáiste éigin leis an bpolasaí 

seo mar is léir óna bhfianaise ón Éisteacht Parlaminteach ar Ghinmhilleadh agus an cás ABC, 

go bhfuil dochtúirí buartha faoi dliteanáis poiteínseal i gcásanna airithe.
52

 Taispeanann 

cásanna ar nós Dunne v National Maternity Hospital go bhfuil staigínteacht comharaithe ar 

shon na breithiuna chun cleachtaí cosantacha a spreagagh sa chóras leigheas freisin. 
53

 Ach 

mar a nótail an t-Ollamh William Binchy, ‘the law operates … on the basis of a bona fide 

approach [to protect] doctors’.  
54

 Tá dualgais ar doctuirí chun caighdean airithe a shásamh i 

ngach cás agus tá caighdean níos airde ann sa cás X mar aibhsíonn sé nach bhfeidir 

ginmhilleadh dleathacht a fháil má tá aon leigheas seachas ginmhilleadh abalta ‘ceart na 

máthar chun a mbeatha’ a chur i bhfeidm.
55

 Caithfidh an caighdean seo a bheith ann, mar tá 

air dochtúir ‘ceart na mbeo gan breith chun a mbeatha’ a chosaint freisin. Aighnítear nach gá 

duinn Teascán 58 a haisghairm chun an bréithiunas in X a chur i bhfeidm le reachtaíocht. Níl 

sé neamhréireach le hAirteagal 40.3.3 agus sheachránaigh an ECHR ar an bpointe sin. Ní 

chuireann sé cosc iomhlán ar ghimhilleadh ach cosc ar ginmhilleadh mídleathach agus de 

                                                        
48

 (n 18) [253]. 
49

ibid. 
50

ibid [254]. 
51

(n 45) 
52

 http://www.irishtimes.com/newspaper/ireland/2013/0110/1224328630476.html?via=rel 
53

 [1989] IR 91 [Dunne amach anseo].  
54

 (n 52). 
55

(n 7) 55, ‘a real and substantial risk to the life of the mother by self-destruction which can only be avoided by 

termination of her pregnancy’. [Mo bhéim féin a churtha leis]. 
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bharr an focalaíocht sin caithfidh ginmhilleadh dleathach éigin a bheith ann.
56

 B’fheidir go 

mba ceart dúinn an caolchúis dlíthiúl seo a soiléiriú i gcomhair an gnáthduine sa reachtaíocht 

fháistineach, ach níl dualgas orainn Teascán 58 a haisghairm go huile is go hiomlan.  

 

Is cead céim an-thabhtacht é an reachtaíocht fháistineach seo. Seasann sé don gcéad iarracht 

substantúil óna Stát chun na cearta faoi Airteagal 40.3.3 a chuir i bhfeidhm le reachtaíocht. 

Nósfaidh an aimsir dá mbéidh aítheas nó téip é an reachtaíocht seo. Is léir go bhfuil móran 

obair le deanamh acu agus béidh dúshláin deacra ann dár gcionn, ach ar neamhcheist leis is 

tús maith é.  

 

F CONCLÚID 

 

Is ábhar an-conspóideach é an ceart na mbeo gan breath chun a mbeatha agus tá sé soiléir go 

bhfuil deacrachtaí nuair a tagann an ábhar seo ós gcomhar na cúirteanna. B’fhéidir go raibh 

intinn dearfach ag an pobail nuair a chruthaíodh Airteagal 40.3.3 ach is léir ó treoirlínte 

ghinmhillte, suth reoite agus dliteanas choiriúil go bhfuil easpa reachtaíochta ann. De bharr 

an easpa reachtaíochta seo, níl ach neamhchinnteacht ann ach teip ollmhór ar pháirt an Stát 

cosaint cheart a chur i bhfeidhm i gcomhair mná, páistí agus an beo gan breith. Tá an Rialtas 

ag dul ar an dró ceart faoi lathair. Taispeánann an geallantas chun reachtaíocht chur i 

bhfeidhm maidir leis an gcás X agus méid obair atá déanta acu air go bhfuil an Rialtas oscailt 

chun leabhairt faoi agus déileáil le hábhair chonspóideacha agus dheighilteachacha ar nós 

ginmhilleadh amach anseo. Ach Caithfidh an reachtaíocht seo a bheith éifeachtach agus 

substainteach má tá sé chun fíor-athrú a dhéanamh agus an ceart bunreachtúil chun 

ghinmhilleadh dleathach a fháil a chur i bhfeidhm seachas béalghrá a thabhairt do. Caithfidh 

siad leanúint ar aghaidh ar an slí seo agus déalail leis na ceisteanna eile a bhaineann le Suth 

Reoite agus Dliteantas Cóiriúil. Múra dhéalaileann an Rialtas leis na hábhair seo leanfaidh an 

aincheart ar aghaidh. Beidh Suth Reoite fágtha i bhfolúntas dlíthiúil agus beidh an Rialtas ag 

sarú a ndualgas chun ceart na mbeo gan breith a chosaint i gcásanna ionsaithe áirithe. D’fhág 

an Rialtas na fabhanna seo ar an leathtaoibh i gcomhair níos mó ná fiche bliain agus tá sé in 

am don botún sin a fheistiú mar gan aon reachtaíocht substainteach is léir go chruthaíonn 

Airteagal 40.3.3 níos mó fadhbanna ná réitíonn sé. 
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The Inaugural Gold Medal for Best Letter Submission 2013: The Need for 

Guidelines in Special Palliative Care 

 

John Lombard 

 

The intersection between law and medicine is often a complex and politically sensitive area. 

In recent years, issues in surrogacy, in-vitro fertilisation, and abortion have demonstrated this 

point clearly. Palliative care is yet another delicate area where there is both a regulatory and 

policy lacuna which needs to be addressed.  

 

Palliative care is an approach which aims to reduce pain experienced by the patient near the 

end of life. There are differing levels of palliative care with the highest being specialist 

palliative care. This form of care was originally provided to people with a cancer diagnosis 

but has expanded to provide care for people suffering from illnesses such as motor neurone 

disease, AIDs, chronic obstructive pulmonary disease or it may be provided to the older 

person based on their medical condition. Factors such as an ageing population and a projected 

rise in cancer rates mean that palliative care has an increasingly important role in Irish 

healthcare. Nevertheless, there is an absence of clear guidelines for many specialist palliative 

care practices, particularly those which give rise to the most complex legal and ethical 

concerns. In this regard, it is the practices of terminal sedation, and the withdrawal of 

artificial nutrition and hydration, which need to be addressed.   

 

It has been argued by some that terminal sedation is a form of slow euthanasia. This is a very 

serious and potentially harmful comparison that risks clouding the role of palliative care. As 

such, it is vital that medical professionals are given a clear ethical and legal framework in 

which to work when providing specialist palliative care. This requires establishing the 

guiding principles in this area as well as identifying legal constraints on these practices. 

Terminal sedation is a form of continuous sedation and is usually administered where the 

patient is perceived to be close to death. It may be administered for symptoms such as pain, 

nausea or existential distress. The administration of sedation for suffering such as existential 

distress and restlessness is controversial as sedation would be used to treat psychological 

distress rather than physical pain experienced by the patient. Issues such as this need to be 

clarified to ensure that patients can receive appropriate care according to their needs.   
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A further point which needs to be addressed is the withdrawal of artificial nutrition and 

hydration. This practice often accompanies the provision of terminal sedation but is a 

separate practice. The withdrawal of artificial nutrition and hydration was accepted by both 

the High Court and the Supreme Court in the case of Re a Ward of Court, where the patient at 

the centre of the case was in a near persistent vegetative state. Although the Irish Association 

of Palliative Care has issued position and discussion papers on these practices they do not 

form part of the professional guidelines for health professionals in Ireland. The decision to 

ultimately withdraw artificial nutrition and hydration requires a wide variety of factors to be 

taken into account but no comprehensive decision making process has been set out by either 

the Irish Medical Council or An Bord Altranais.   

 

On the subject of end-of-life care, the Irish Medical Council “Guide to Professional Conduct 

and Ethics” refers to appropriate pain management and sets out that there is no obligation on 

the medical practitioner to start or continue to provide artificial nutrition and hydration if it 

would be “futile or disproportionately burdensome”. However, this guidance does not refer to 

the practice of terminal sedation and leaves much to be decided by the doctor on a patient by 

patient basis. Similarly, An Bord Altranais “Code of Professional Conduct” is vague in 

referring to end-of-life care. In this regard, it sets out that “[w]hen death is imminent, care 

should be taken to ensure that the patient dies with dignity.” For the purposes of this letter, it 

suffices to say that dignity is a nebulous concept which defies simple definition. Thereby, 

making its protection in such circumstances a similarly problematic affair. A recent 

development in nursing practice is the establishment of nurses with prescriptive authority. An 

Bord Altranais has issued guidelines for nurse prescribers such as the “Practice Standards for 

Nurses and Midwives with Prescriptive Authority”. These standards address issues such as 

clinical decision-making, communication and history taking but make no reference to levels 

of sedation or the practice of withdrawing artificial nutrition and hydration. The overall effect 

is to demonstrate that in the palliative care setting the nurse prescriber has an increased role 

which is complicated by the lack of clear guidelines.  

  

At this stage, it is clear that the current guidelines for specialist palliative care practices are 

inadequate and/or outdated. Nevertheless, it is possible for the professional medical bodies to 

introduce clear and comprehensive guidelines which serve to protect both the patient and the 

doctor. An example of such guidelines can be found in the Netherlands. The Royal Dutch 

Medical Association introduced comprehensive guidelines on palliative care in 2005 which 
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Dutch physicians are obliged to follow. These guidelines promoted palliative care while also 

emphasising the distinction between specialist palliative care and euthanasia. The Dutch 

guidelines outline issues such as the prerequisite symptoms for the provision of palliative 

sedation, the decision to begin sedation, and the provision of sedative drugs. The guidelines 

establish a clear decision making process for terminal sedation which requires the doctor to 

have several clearly defined conversations with the patient. This ensures the patient is both 

informed and involved in their care. Such a process is required regardless of the location 

where palliative care is provided. Furthermore, the advice of a consultant, preferably in 

palliative medicine, is required in circumstances where difficult decisions about patient care 

are to be made. In relation to the provision of sedation, the guidelines go so far as to specify 

the type of drug which should be used in terminal sedation as well as providing detail on the 

amount which should be originally administered, issues of timing and the approach to be 

taken for continuous sedation.  

  

Guidelines on palliative care are not a panacea to the debates about end-of-life care but past 

experience has shown that any grey area between what is and is not permissible in medicine 

ultimately impacts negatively on both the patient and the medical profession itself. In short, 

there is a need for palliative care guidelines in Ireland and the importance of this will only 

increase with time.         

 


