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A INTRODUCTION

The issue of religious discrimination in Ireland has been brought into 
sharp focus recently, with several media sources highlighting the operation by 
State-funded denominational schools of discriminatory enrolment 
procedures.1 Article 44.2.3º of the Irish Constitution provides that ‘the State 
shall not … make any discrimination on the ground of religious belief, 
profession or status’.  The purpose of this article is to discuss the application 
in case law of this anti-discrimination principle, and to critically analyse the 
rationale which has informed judicial elucidation of the provision. This will 
involve analysis of the landmark ruling in Quinn’s Supermarket v Attorney 
General,2 which upheld State-imposed religious discrimination as 
constitutionally valid in certain circumstances. It will also discuss the 
subsequent application of this doctrine to the context of public education, in 
particular, the reasoning which has led to the validation by the Supreme Court 
of religious discrimination in Re Article 26 and the Employment Equality Bill 
1996. 3 This discussion will situate the anti-discrimination principle within the 
broader constitutional framework of Article 44 and of constitutional equality 
law.

B THE ANTI-DISCRIMINATION PRINCIPLE IN CONTEXT

The prohibition on religious discrimination in Article 44.2.3º is 
phrased in terms more explicit than those used by the Equality guarantee in 
Article 40.1. While the latter states that ‘all citizens shall, as human persons, 
be held equal before the law’, it does not state that the law will treat different 
categories of persons in an identical fashion, or that the State may not 
‘discriminate’ between certain categories of persons. This is made clear by its 
proviso, which provides that the State may have regard to ‘differences of 
capacity, physical and moral, and of social function’. By contrast, the 
prohibition on religious discrimination is not subject to such far-reaching 
qualification. The prohibition on ‘discrimination’ in Article 44.2.3° is arguably  
more unequivocal than the guarantee of equality under Article 40.1. As Walsh 
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1 In particular, it was reported in early 2007 that a number of children of Nigerian origin in an  
area of north Co Dublin could not gain access to any local schools because they did not hold 
Catholic baptismal certificates. An ‘emergency’ non-denominational school, catering almost 
exclusively for children of African origin, was subsequently established in Balbriggan. See 
‘Ireland forced to open immigrant school’, The Guardian, 25 September 2007, and ‘Faith 
before Fairness’, The Irish Times, 8 September 2007.
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J notes in Quinn’s Supermarket , the Irish version of Article 44.2.3° (aon 
idirdhealú do dhéanamh) confirms the construction the State shall not make 
‘any distinction’ on grounds of religious belief,4 whether such a distinction 
appears invidious, benign or otherwise. By contrast, the more elusive notion 
of constitutional equality does not preclude legislative distinctions between 
different categories of persons. The existence of a separate provision 
specifically prohibiting religious ‘discrimination’ indicates that, since no 
qualifying proviso is added, the prohibition is of a more absolute nature and 
that distinctions based on religious affiliation cannot be justified by reference 
to ‘differences of capacity … and of social function’. 

The Constitution does not explicitly prohibit discrimination on grounds 
of gender, ethnicity, age, sexuality or any other attribute.5 These criteria all fall 
within the restrictive ambit of Article 40.1. The fact that discrimination on 
grounds of religion is specifically prohibited outside the framework of Article 
40.1 can be assumed to be of some significance, particularly given that the 
anti-discrimination provision effectively re-iterates what is already protected 
by Article 40.1, which has been held as prohibiting the State from 
discriminating upon religious grounds.6 

It is therefore surprising that the apparently explicit and unqualified 
nature of the anti-discrimination principle has been reflected neither in case 
law nor in equality legislation. In the Employment Equality Bill 1996 ruling, 
the Supreme Court upheld a bill allowing for religious discrimination in the 
employment of staff in denominational schools, while the Equal Status Act 
2000 allowed publicly-funded denominational schools to discriminate on 
grounds of religion in enrolment policy where necessary to uphold a 
denominational ethos. 

The latter development is particularly surprising given that the 
principle of non-discrimination is explicitly re-iterated in Article 44.2.4º in 
terms of public education, which states that ‘legislation providing State aid for 
denominational schools shall not … be such as to affect prejudicially the right 
of any child to attend a school receiving public money’. Furthermore, it is the 
most recent of a historical sequence of similar provisions which have defended 
in particular the prohibition of religious discrimination in terms of access to 
publicly-funded schools.7 The explicit and unqualified nature of both Articles 
44.2.3º and 44.2.4º of the current Constitution is reflected by the fact that, 
both prior and subsequently to 1921, the State had prohibited religious 
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5 De Valera specifically rejected, in particular, the suggestion by women’s groups that a 
specific prohibition on gender discrimination should be included in the text of the 
Constitution. See O Doyle Constitutional Equality Law (Thomson Round Hall Dublin 2004), 
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extend to classifications based on sex, race, language, religious or political opinions’. Also, 
Walsh J stated in the Quinn’s Supermarket ruling that the equality guarantee precluded 
distinctions made upon the basis of ‘ethnic or racial, social or religious background’ [1972] IR 
1, 14.
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Evolving Constitution (Hart Publishing Oxford 1998).



discrimination in public education. Both Article 16 of the 1921 Anglo-Irish 
Treaty and Article 8 of the Free State Constitution sought to ‘reconcile the 
demand of the Churches for sectarian schools and … the requirement that 
publicly-funded schools may not discriminate on religious grounds in their 
admissions policy’.8 This policy, Clarke writes, was based upon an assumption 
that there would be very few applications from non-coreligionists to such 
schools and that consequently, the schools would ‘tolerate their unwelcome 
presence as the price for public funding’.9

C QUINN’S SUPERMARKET V ATTORNEY GENERAL: RELIGIOUS 
DISCRIMINATION AS THE EXEMPTION OF RELIGIOUS GROUPS FROM 

LEGISLATIVE PROHIBITIONS
Before turning to the question of religious discrimination in the 

particular context of public education, it is necessary to consider the ruling 
which has provided the doctrinal foundation for the constitutional validation 
of discrimination on grounds of religion. 

In Quinn’s Supermarket, the plaintiff challenged ministerial 
regulations10 on commercial trading hours which exempted Jewish Kosher 
shops from their ambit. It was claimed that this differential treatment was 
repugnant to the Constitution in that it constituted both discrimination on 
grounds of religion, and a disability imposed ‘on the ground of religious belief, 
profession or status’ contrary to Article 44.2.3º. It was also claimed that it 
contravened the guarantee of equality before the law contained in Article 40.1.

While the religious discrimination ground is the focus of this paper, it is 
worth noting that the plaintiff could not rely upon Article 40.1 as it was a body  
corporate and was therefore incapable of coming within the ambit of a 
provision which related solely to ‘human persons’. 11 It was held that ‘this 
guarantee refers to human persons for what they are in themselves rather 
than to any lawful activities, trades or pursuits which they may engage in or 
follow’.12  Furthermore, the plaintiff had not suffered any ‘disabilities … on the 
ground of religious belief, profession or status’ because any such disability 
suffered would have to relate to the religious belief, profession or status of the 
plaintiff, which, as a body corporate, was incapable of having a religious 
affiliation.13

The claim of religious discrimination presented a considerably more 
difficult issue, which required a correspondingly intricate doctrinal 
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10 Victuallers' Shops (Hours of Trading on Weekdays) (Dublin, Dun Loaghaire and Bray) 
Order SI No 175 of 1948, pursuant to s 25 of the Shops (Hours of Trading) Act, 1938. 

11 ‘All citizens shall, as human persons, be held equal before the law. This shall not be held to 
mean that the State shall not in its enactments have due regard to differences of capacity, 
physical and moral, and of social function.’

12 (n 2) 14.  Note also that Doyle provides a critique of the reasoning behind this statement. He 
argues that the ruling of Walsh J with respect to Article 40.1 creates considerable confusion as  
to the meaning of the ‘human personality’ doctrine, Doyle (n 5) 128.

13 (n 2) 15.



construction in order to overcome it. The Court accepted that Article 44.2.3°, 
unlike the equality guarantee, precludes all ‘distinctions’ based upon ‘religious 
belief, profession or status’, and that the discrimination need not necessarily 
‘relate to the religious profession, belief or status of the person discriminated 
against’.14 Therefore, even though the differential treatment in question was 
not invidious or directed against the religious beliefs of the plaintiff, the Court 
accepted that this distinction was a prima facie instance of religious 
discrimination,15 and ‘unconstitutional on its face’.16

However, the Court nonetheless upheld the impugned provision. It 
found that a potential conflict existed between the anti-discrimination 
principle, and the guarantee of ‘the free practice and profession of religion’ 
contained in Article 44.2.1º.17 In order to resolve this alleged conflict, 18 the 
Court looked to ascertain the ‘overall purpose’ of Article 44. Looking to the 
Preamble as well as the historical context of the provision, this overall purpose 
was deemed to be ‘the freedom of practice of religion’. 19 It resulted that a 
provision which created a distinction on the basis of religious affiliation was 
not repugnant to the Constitution if its purpose was to permit the free practice 
of religion.20 Walsh J stated:

Any law which by virtue of the generality of its application would by  
its effect restrict or prevent the free profession and practice of 
religion … would be invalid having regard to the provisions of the 
Constitution, unless it contained provisions which saved from such 
restriction or prevention the practice of religion of the person or 
persons who would otherwise be so restricted or prevented.21

Thus, not only were provisions which discriminated on religious 
grounds permitted by the Constitution under certain circumstances, but were 
also positively required if the State was to uphold the free practice of religion. 
A law of general applicability would accordingly be deemed unconstitutional 
were it not to specifically exempt religious groups whose beliefs were not 
cognised by such laws. In other terms, the learned judge suggested that what 
can be loosely termed as ‘positive discrimination’ was not only mandated, but 
positively required by the Constitution. In simple terms, he held that it was 
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possible to discriminate (albeit under particular circumstances) in favour of 
religious groups. 

In reaching this conclusion, Walsh J considered evidence provided by 
the Chief Rabbi of Ireland that a majority of Jews in Ireland believed that they  
were prohibited from eating meat other than that prepared according to the 
kosher method. 22 It was also held that since kosher meat shops do not open 
‘between sunset on Friday afternoons and sunset on Saturday afternoons’23, 
the regulations in question had legitimately sought to compensate for this by 
exempting these shops completely from ordinary opening hours. It was held 
that such legislative discriminations were not only valid, but necessitated by 
the ‘freedom of practice of religion’ of religious groups:

If, however, at some future date there is a change in these dietary 
laws to the extent that they are no longer binding upon members of 
the Jewish religion … then the position alters and such an 
exemption might no longer be justifiable … the validity of the 
exempting provision would depend upon the existing state of fact, 
which in this case would be that these dietary laws are a binding 
part of the Jewish religion.24

A number of difficult and controversial questions arise from the ruling. 
It suggests that the State is not only entitled, but obliged, to exempt religious 
groupings from laws of general applicability, not merely where such laws 
actually conflict with the practice of religion, but also where the law does not 
make allowances for the fact that the observance of religious rituals may in 
some sense disadvantage certain persons.25 In this case, the provision from 
which the Jewish community was exempted would not have prohibited or 
directly restricted the religious practices in question. Instead, the exemption 
aimed to compensate this community for any disadvantage or inconvenience 
arising from the fact that they abstained from the opening of meat shops on a 
particular day.26 It is not immediately clear how the State would have 
undermined ‘freedom of religious practice’ had it failed to take account in 
legislation, of the inconvenience suffered by religious persons of a particular 
community who abstained from the sale of meat on a particular day, since 
such restrictions are essentially imposed not by the State, but by the 
community itself. Such practices are also of potentially unlimited diversity 
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25 In Braunfeld v Brown 366 (1961) US 599, Warren CJ held that although a Sunday closing 
law placed a substantial economic burden on Jewish retailers, this burden was an indirect 
consequence of a law which had a legitimate secular purpose. It did not forbid or prohibit the 
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disadvantage.

26 Kenny J states that ‘the State is [not] under any duty to remove all disadvantages which the 
practice of religion may involve … but any attempt by the State to do this should be held to be 
valid’. [1972] IR 1, 34. 



given the plurality of religious beliefs which may exist in the State.27 In this 
sense, the law cannot account in an objective and non-discriminatory manner 
for all disadvantages arising from religious practices generally. Would the 
Superior Courts entertain claims by obscure religious groups to be equally 
exempted from laws of general applicability in order to facilitate unusual or 
marginal rituals?

Rather than suggesting that the dictates of individual conscience 
require exemption from the application of laws, Walsh J stated that the 
dictates of religious conscience justify and require such exemptions. This 
finding raises issues, on a broad philosophical level, as to the status of religion 
within the constitutional order. On a more pragmatic level, it gives rise to 
concerns as to the implications of the claim that religious persons may be 
exempted from the application of civil law by virtue of their beliefs. The ruling 
did not suggest at what point, if any, such an entitlement would cease to 
become viable with regard to the public interest or the common good, or as to 
whether all or merely some religious practices would justify such an 
exemption. As the free practice of religion as protected by Article 44 is subject 
to ‘public order and morality’, it is evident, as Casey states, that ‘not every 
claim under this head will be upheld’.28 It is clear from both Irish and US 
precedent that the constitutional right to freedom of religion does not 
automatically warrant the exemption of religious persons from the scope of 
legislation.29 Certain religious practices may undoubtedly necessitate 
exemption from legislation where such practices are essential to the exercise 
of religious practices, and where the application of the legislation to such 
groups would unambiguously result in the curtailment of such practices. 
Although Walsh J did find that the Order constituted ‘discrimination more 
than is necessary’ – it exempted Kosher shops from opening regulations for 
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McCarthy J stated that the guarantee of free practice and profession of religion was in this 
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a charge of bigamy in the US case of Reynolds v US (1878) 98 US 145, in which Waite CJ 
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apparently no question of public order; there is rather an issue of whether the State must 
make special provisions in its laws to accommodate the needs of particular religious 
groupings. In this regard the US case of Braunfield v Brown (n 25) may be of some 
assistance; it is in fact alluded to by Walsh J in his ruling (at 19). The US Supreme Court 
found that a criminal statute which prohibited Sunday trading did not interfere with the free 
practice of religion of Jewish traders merely because it commercially disadvantaged them in 
having to close on Sundays as well as Saturdays. Also, it only disadvantaged Jewish persons 
who chose not to trade on Saturdays.



each day of the week rather than Saturdays alone30 – the Court nonetheless 
indicated that such exemptions may be justified where the effect of the 
legislative restriction is not to inhibit religious practices, but merely to render 
their exercise inconvenient or disadvantageous. In this sense, the ruling fails 
to provide adequate justification as to why the imperative of free religious 
practice may obviate, to such a broad and unqualified extent, religious 
equality. In granting such a wide berth to the former, the judgment suggests 
an inexplicably deferential approach to the protection of religious interests, at 
the expense of religious equality. In contrast, Bagni outlines that the US 
Courts have tended to employ more precise ‘centrality’ and ‘directness’ 
enquiries.31 The former seeks to determine the extent to which the rule in 
question impinges upon the core religious beliefs of the objector.32 The 
‘directness’ enquiry is of more obvious relevance to the Quinn’s Supermarket 
ruling, as it aims to determine whether the legal restriction in question has a 
directly prohibitive effect on the religious beliefs affected.33

While it was held that the equality guarantee did not apply in this case, 
it was not considered how a law which differentiated on the basis of religion 
between human persons would withstand scrutiny under Article 40.1, which 
states that ‘all citizens shall, as human persons, be held equal before the law’. 
On its face, it is difficult to reconcile this guarantee of legislative equality with 
the idea that exemption from the normal operation of secular law may be 
obtained only by religious persons. Since law invariably demands compliance 
from all persons notwithstanding the dictates of individual conscience, the 
position articulated in Quinn’s Supermarket suggests an inequality between 
persons belonging to an established, organised religion who are apparently 
constitutionally entitled to exemptions from laws of general applicability, and 
non-religious persons who enjoy no such entitlement. Even when one takes 
account of the fact that the State constitutionally pledges to ‘respect and 
honour religion’, it seems doubtful whether, under Article 40.1, such 
differentiation in law between religious and non-religious persons may be 
considered to serve a legitimate legislative purpose. 

The distinction in question, however, is less between religious and 
secular persons than one which discriminates between those who belong to a 
socially-established religious belief community, and those for whom the 
prerogatives of individual conscience, whether spiritual or secular, do not 
merit exemption from the application of law. The enquiry addressed by the 
Court to the Chief Rabbi of Ireland as to ‘what are the beliefs or professions of 
the Jewish religion’,34 as practised by the majority of Jewish persons in 
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Ireland arguably reveals a judicial discourse tending towards the recognition 
of group or collective rights arising from the beliefs of a majority of persons 
belonging to socially established religious communities and thus towards what 
Doyle terms ‘the privileging of the rights of the faithful’.35 This discourse 
evaluates the legal significance of religious beliefs in quantitative terms, 
deeming such beliefs to merit exemption from the application of laws where 
practised by a persuasively significant number of persons. The fact that the 
Irish Constitution provides for fundamental rights on a largely individualist 
basis suggests that the protection which it provides to the religious beliefs of 
individuals does not hinge upon the quantitative prevalence of such beliefs in 
a particular religious group, or in wider society. Therefore, a group-based or 
multicultural analysis of fundamental rights does not sit easily within the 
general constitutional framework,36 or with the largely individualist ‘process 
conception’ of equality which has dominated constitutional equality law.37

In terms of constitutional interpretation, two related but separate 
claims of the Supreme Court fall to be scrutinised: first, that there exists a 
conflict in Article 44 between the prohibition on religious discrimination and 
the guarantee of free practice of religion, and secondly, that this alleged 
conflict may best be resolved where it arises by upholding religious 
discrimination in legislation. This conflict is posited on the basis, as 
considered above, that were such discrimination not imposed, freedom of 
practice of religion would be violated and that discrimination is thereby 
required despite its express proscription under Article 44. 

This rationale is susceptible to criticism on several levels. Article 44 
contains an explicit prohibition on religious discrimination which is not 
qualified by its own terms, and which by the admission of the Supreme Court 
strikes prima facie at all legislative distinctions based on ‘religious belief, 
profession or status’. On the other hand, the same Article states that ‘the free 
practice and profession of religion … subject to public order and morality’ is 
‘guaranteed to every citizen’. While it is clear that the anti-discrimination 
principle applies such as to strike at legislative religious distinctions, it is far 
from self-evident that the ‘free practice’ clause applies such as to require 
‘positive discrimination’ for religious persons. It therefore seems more 
coherent to qualify the relatively ambiguous ‘free practice’ clause with 
reference to the more explicit anti-discrimination principle, than to restrict 
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discriminates against Jews, under the process conception one must identify an individual 
person who has been unfairly differentiated on the basis of religion’. 



this prohibition on religious discrimination through an expansive 
construction of the ‘free practice’ clause. 

In simpler terms, it should be assumed that the provisions of Article 44 
are intended to harmonise rather than to conflict with each other.38 While 
‘freedom of practice of religion’ may indeed be the ‘overall purpose’ of Article 
44, it would arguably do far less violence to the text to presume that this 
overall purpose coheres rather than conflicts with the prohibition on 
discrimination, such that the anti-discrimination principle would be 
considered not as a derogation from the overall purpose of Article 44, but as a 
constituent component of the protection of religious freedom. The prohibition 
on religious discrimination should accordingly be considered to indicate that 
‘freedom of practice of religion’ must be implemented in a fashion which 
respects the anti-discrimination principle, such that the boundaries of the free 
practice clause would partly be defined by the prohibition on religious 
discrimination. To suggest that the State may uphold freedom of religion 
without discriminating between different religious groups is more credible 
than to suggest that the Constitution entitles all religious communities to 
exemption from legislation which might have an inconvenient, as opposed to a 
prohibitive effect on religious practices.

D THE EMPLOYMENT EQUALITY CASE: THE JUDICIAL VALIDATION OF 
RELIGIOUS DISCRIMINATION IN PUBLIC EDUCATION

In Re Article 26 and the Employment Equality Bill 1996,39 the 
Supreme Court upheld the constitutionality of section 37(1) of the 
Employment Equality Bill 1996. The provision exempted from the statutory 
ban on religious discrimination in employment any ‘religious, educational or 
medical institution which is under the direction or control of a body 
established for religious purposes or whose objectives include the provision of 
services in an environment which promotes certain religious values’. Such 
institutions were permitted to give ‘favourable treatment’ on grounds of 
religion to employees, and to prospective employees in terms of recruitment – 
if necessary ‘to uphold the religious ethos of the institution’.40 The validity of 
the provision was considered under Articles 44.2.3° and 40.1. Citing Quinn’s 
Supermarket, the Supreme Court held that it was permissible to uphold 
religious discrimination in circumstances where necessary to give ‘life and 
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harmonious constitutional interpretation. Henchy J stated (at 295-6): ‘the Constitution must 
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39 [1997] 2 IR 321.

40 ibid at 351. Section 12 of the Bill provided that the prohibition on religious discrimination 
would not apply to the selection of nurses or primary teachers for these institutions. This was 
termed ‘positive discrimination’ by counsel for the Attorney General. 



reality’41 to the constitutional guarantee of the free profession and practice of 
religion.42 In terms of Article 40.1, the Court found that the provision 
represented a ‘reasonable balancing’ of the rights of equality before the law 
and to the free practice of religion.

Thus, the decision accepts the rationale of Quinn’s Supermarket; that 
the prohibition on religious discrimination is subordinate to the guarantee of 
free practice of religion, and applies it to the context of public education. It 
also appears to restrict the application of the constitutional principle of 
equality before the law where the Oireachtas seeks to give effect to the free 
practice of religion as guaranteed by Article 44.2.1°.

Legislation allowing for religious discrimination in employment43 was 
followed by the Equal Status Act 2000, which allows publicly-funded 
denominational schools to operate discriminatory enrolment policies where 
necessary to uphold a denominational ethos. The relevant bill was not referred 
to the Supreme Court under Article 26, nor has the constitutionality of the 
legislation itself been tested. It is probable that any constitutional challenge to 
this legislation would fail according to the rationale applied in the 
Employment Equality Bill reference, given that the imperative of ensuring a 
majority of co-religionist pupils in a denominational school would equally be 
protected by the constitutional protection of the free practice of religion. 44 The 
issue of religious discrimination in the admission of children to publicly-
funded schools appears to have undergone the transition from theoretical 
norm to concrete reality, with several media sources reporting the refusal of a 
number of schools in the Dublin area to admit children without Catholic 
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41 ibid at 360.

42 Further authority for this position is provided in the case Greally v Min for Education (No.
2) [1999] 1 IR 1, which suggested that a recruitment system favouring clerical over non-
clerical teachers could be justified in light of the constitutional right of parents to have their 
children educated in denominational schools.

43 See the Employment Equality Act 1998.

44 However, this is not a certain outcome, given that the rights affected by this legislation are 
of a different nature. The right of prospective students to equal access to schools is of a 
substantially different nature and significance than the right of teachers or prospective 
teachers to equality on religious grounds in terms of employment. Although the right of 
teachers to earn a livelihood was balanced against the right to free practice of religion in the 
Employment Equality Bill ruling, a constitutional evaluation of section 7 of the Equal Status 
Act 2000 requires a balancing of rights which may arguably produce a different result. The 
right to freedom from religious discrimination in terms of access to education may be 
considered not only as a ‘competing’ right which must be balanced against the right to free 
practice of religion, but as a right which may be regarded as itself necessary for the exercise of 
the right to free practice of religion.  The ‘free practice’ of religion would hardly be possible 
were persons who did not have access to a public school representing their religious beliefs 
could not attend the schools of other denominations in receipt of public funding. 
Furthermore, Barrington J states in Campaign to Separate Church and State v Min for 
Education [1998] 3 IR 321, that ‘the Constitution contemplated that if a school was in receipt 
of public funds any child, no matter what his religion, would be entitled to attend it’ (at 356). 
Hogan and Whyte argue that this interpretation of Article 44 is ‘overbroad’ and that the 
‘principle of support for denominational education’ implicit in the constitution may allow for 
discriminatory enrolment policies. See G Hogan & G Whyte The Irish Constitution 
(Butterworth Dublin 2003) para 7.8.104.



baptismal certificates.45  It seems peculiar that a legal doctrine designed to 
promote the free practice of religion has apparently led to a situation whereby 
certain persons may, because of their religious affiliation, experience great 
difficulty in accessing public education.46

E SPECIFIC DIFFICULTIES ARISING FROM RELIGIOUS DISCRIMINATION 
IN THE PUBLIC EDUCATION SYSTEM 

While the ruling in the Employment Equality Bill provokes many of the 
same questions as arose in Quinn’s Supermarket, the extension of the judicial 
validation of religious discrimination to the public education context 
generates particular difficulties. The most significant of these is the contention 
that, in order for the legislature to uphold the free practice of religion, it is 
necessary to allow denominational schools to operate discriminatory 
employment and enrolment policies. Again, it is submitted that this 
represents an overbroad construction of freedom of religious practice, and 
that as already outlined, freedom of religious practice can only be coherently 
applied in harmony with the constitutional prohibition on religious 
discrimination. In the context of public education, this takes on particular 
significance because, as recent controversies demonstrate,47 freedom from 
religious discrimination is not merely a right to be balanced against the free 
practice of religion, but also a component of it. In other terms, religious 
discrimination in the public education system renders the exercise of religious 
beliefs unfeasibly difficult if such beliefs prevent access to the vast majority of 
publicly-funded schools. In a jurisdiction where non-denominational schools 
are not available to the majority of citizens,48 discriminatory admission 
procedures by publicly-funded denominational schools could render the 
exercise of the right to free practice of religion unfeasibly difficult, were 
persons belonging to marginal religions or none denied access to publicly-
funded denominational schools. 

In contrast, it is not obviously necessary, in order to uphold the free 
practice of religion, that a person should be able to attend a publicly-funded 
school which excluded non-coreligionist staff or children. The question of how 
precisely the prerogative of religious exclusivity in education is necessitated by  
religious freedom was not elaborated upon by the Court in the Employment 
Equality Bill case, other than its unhelpful reference to a US case49 which 
upheld the right of a private Mormon school to exclude non-coreligionist 
staff . The prohibition on religious discrimination would not apply to such a 
private school under Irish law, as Article 44.2.3° explicitly applies to the State 
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45 See ‘Is your child Catholic enough to get a place at school?’ The Irish Times, 1 May 2007, 
‘New Catholic school policy could produce unintended “apartheid”’ The Irish Times, 8 
September 2007, and ‘Ireland forced to open immigrant school’ The Guardian, 25 September 
2007.

46 Hence the opening of an ‘emergency’ primary school in Balbriggan in September 2007, as 
reported in the Guardian (n1). 

47 Doyle (n 5).

48 See C O’Mahony Educational Rights in Irish Law (Thomson Round Hall Dublin 2006).

49 Corporation of the Presiding Bishop v Amos 483 US 327 (at 357).



only. The issue of the exclusionary prerogatives of private religious schools in 
the US system is entirely different to that of discrimination by publicly-funded 
schools in the Irish system, which is heavily reliant upon denominational-
ethos schools for the provision of public education.50 Wholly different 
considerations come into play when such religious schools constitute the 
primary conduit through which the State discharges its obligation to provide 
for free primary education. The Court may have more usefully referred to US 
authorities which indicate that the free exercise clause in the US Constitution 
does not invalidate neutral laws of general applicability which may apply such 
as to restrict certain religious practices. 51

Thus, it can be seen that judicial discourse on religious freedom has 
tended to emphasise the freedom of practice of religion of a certain category of 
persons. In this instance, those belonging to a religious community 
sufficiently well-established to operate schools, at the expense of the same 
right as exercised by those who are not in a position to avail of schools which 
reflect their beliefs. While those who operate and avail of publicly-funded 
denominational schools are entitled to religious exclusivity in order to give 
‘life and reality’ to their constitutional religious freedoms, those who practice 
belief systems which fall outside this denominational education arrangement 
can rely on no such right. Since it is not suggested by the Court how the 
religious freedom of individuals may necessitate the exclusionary measures in 
education, it is possible to conclude that the ‘right’ in question may be 
characterised less as one cognisable within the doctrinal framework of the 
Irish Constitution than something of a ‘group right’,52 as a prerogative 
exercised collectively by those persons belonging to certain, well-established 
religions. Again, a right whose existence or exercise depends on the numerical 
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50 Since the constitutional prohibition on religious discrimination applies to the State only, 
the question of whether publicly-funded denominational schools are subject to it is 
unresolved. In McGrath v Trustees of Maynooth College [1979] ILRM 166 the Supreme Court  
did not accept that the Maynooth seminary was subject to the prohibition merely because it 
received State funds. However, Hogan and Whyte (n 44) at para 7.8.52 argue that this can be 
distinguished from the question of denominational schools, given that this was a case where 
the State had not sanctioned or had knowledge of the discrimination in question. 
Furthermore, it may be distinguished on the basis that denominational schools are the almost 
only medium through which the State discharges its obligation to provide for free primary 
education. O’Mahony argues that such constitutional obligations may apply to 
denominational schools, as a plaintiff could take an action against a private actor such as an 
individual school, given that such rulings as Meskell v CIE [1973] IR 121, and specifically in 
the education context, Crowley v Ireland [1980] IR 102, allow for actions against private 
actors whose actions have led to a violation of the constitutional rights of the plaintiff 
(O’Mahony (n 48), para 4.40-41). One might add to this the principle affirmed in McKenna v 
An Taoiseach (No.2) [1995] 2 IR 10  that expenditure by the Executive is subject to judicial 
review under constitutional principles, including the guarantee of Equality set out in Article 
40.1.

51 See Sweeney v Webb 76 Texas [1903] SW Rep 766, and Employment Division v Smith 110 S 
Ct 1595. Given the lack of involvement of Government with religious organisations in the US, 
most of the case law in which the free exercise clause is balance against anti-discrimination 
initiatives involves instances of private religious organisations seeking exemptions on the 
basis of the right of free religious exercise. Nonetheless, such cases are of some value as they 
explore the question of whether religious practices may warrant exemption from laws of 
general applicability. See Bagni (n32). 

52 Again, see comments by Doyle (n 5) on the likelihood that Article 40.1 precludes the 
protection of group rights.  



strength of those who may exercise it arguably has no place in an individualist 
constitutional framework. An individual cannot exercise this right to exclusive 
denominational education unless he belongs to a one of a small number of 
denominations which operate such schools. Therefore, majoritarian thinking 
implicitly informs the contention that those belonging to established religions 
enjoy the right to exclude from publicly-funded schools those whose belief 
systems are too numerically insignificant to merit the same privilege. 

In summary, while the Supreme Court has interpreted the 
constitutional provisions relating to religious discrimination and freedom of 
religious practice as being in conflict, it is more coherent to regard them as 
mutually complimentary protections,53 given that, in the education context at 
least, the full enforcement of the anti-discrimination principle may be 
considered a necessary corollary of the protection of the free practice of 
religion. The contention that the anti-discrimination principle must be 
subordinated to the free practice of religion tends to privilege the free practice 
rights of those belonging to well-established religious communities at the 
expense of those of non-coreligionist staff and pupils. Furthermore, the 
Employment Equality Bill ruling fails to outline and justify the precise 
circumstances in which the free practice of religion may necessitate 
discrimination by religious institutions,54

F RELIGIOUS DISCRIMINATION LOCATED WITHIN THE BROAD 

CONSTITUTIONAL FRAMEWORK – DOES THE CONSTITUTION MANDATE 

THE ‘PRIVILEGING’ OF RELIGION?
The rulings considered here arguably indicate a judicial tendency to 

defer to the interests and prerogatives of established religious groups. In the 
specific context of education, this observation is borne out by the judicial 
finding that the constitutional rights of religious persons necessitate the 
operation of religiously exclusive, publicly-funded schools. It is also evident in 
the contention by Barrington J in Campaign to Separate Church and State v. 
Min. for Education55 that the inferred constitutional right of parents to have 
their children religiously educated in publicly-funded schools meant that such 
schools are not obliged ‘to change the general atmosphere of its school merely 
to accommodate a child of a different religious persuasion…’. 56 Presumably, 
non-denominational schools could not discriminate upon the basis of religion 

40

53 Tormey (n 38) see Henchy J

54 See Bagni (n 31) 1515. In considering the question of discrimination by private religious 
organisations in the US, he develops an argument that the free exercise clause may justify the 
exemption of such organisations from anti-discrimination laws – but only in relation to ‘the 
core, spiritual activities of a church and employment relationships related to those activities’.

55 [1998] 3 IR 321.

56 ibid, 357-358.



as such measures would not ‘give life and reality to the guarantee of the free 
practice of religion’.57

This tendency has been characterised by Doyle as ‘privileging the rights 
of the religious’, in the sense that the Supreme Court has preferred ‘freedoms 
of religion’ over ‘freedoms from religion’, by determining that freedom of 
practice of religion takes priority over the non-discrimination principle.58 The 
result of this, he notes, is that the State is compelled to treat believers and 
non-believers unequally in allowing only the former category to discriminate 
upon the basis of religion in order to enable the free practice of their religion. 
He argues, in light of the Preamble and the stipulation in Article 44.1 that the 
State shall ‘respect and honour religion’, that the Courts are ‘probably 
constitutionally required to privilege the rights of the religious’.59 However, 
this contention merits close scrutiny, since this issue is pivotal in determining 
whether Irish law allows ‘positive’ discrimination in favour of religious 
persons.

Firstly, Doyle’s contention that the Constitution’s Catholic-inspired 
provisions mandate the ‘privileging of religion’ arguably overstates the 
significance of Catholic and religious thought in the Constitution, both in 
terms of its original meaning and subsequent evolution. Hogan argues that, 
notwithstanding the undoubtedly Catholic inspirations underlying certain 
provisions, ‘the case law has long since broken loose of that particular 
inspirational source’.60 He notes ‘the extent to which it does not reflect 
Catholic social teaching’, and that it reflects, to some extent, values of 
secularism, liberal democracy and ‘secular and rationalist theory’ reflected in 
the withstanding of the pressure in 1937 to constitutionally establish the 
Catholic Church. 

Thus, while the aspirational statements of Article 44.1 and of the 
Preamble may legitimately be considered, other provisions reflect the liberal-
democratic, Republican and (to some extent) secular nature of the State. 
These provisions, more concrete in their terms than the aforementioned 
religious aspirations, tend towards a more secular constitutional framework. 
As well as the prohibition on religious discrimination, Article 44 provides that 
‘the State guarantees to not endow any religion’. The Supreme Court has held 
that these protections are not confined to Christian denominations,61 and that 
the combined effect of these provisions is to prohibit the establishment of a 
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57 Doyle (n 5). It is, however, possible to argue that the free practice of religion implies the 
converse right to not practice religion, particularly of the relevant provision is read in 
conjunction with the guarantee of freedom of conscience. This argument is potentially 
strengthened by the fact that the Supreme Court has found that constitutional freedom of 
association implies the right of freedom of dissociation. See Educational Co. Ltd. v 
Fitzpatrick (No.2) [1961] IR 345. However, it is also true that the interpretation of freedom of 
religion as taking precedence over the anti-discrimination principle rests in part on the duty 
of the State to honour and respect religion.

58 ibid.

59 ibid.

60 G Hogan, ‘How Catholic was the Constitution?’ (paper presented at The Constitution at 70, 
Trinity College Dublin Centre for Law and Democracy, 8-9 June 2007) 1.

61 Quinn’s Supermarket v Attorney General [1972] IR 1, 23.



State religion.62 When these provisions are coupled with the equality 
guarantee of Article 40.1 it is far from self-evident that the Constitution 
requires, or even allows for the ‘privileging’ of the rights of religious persons. 
It is certainly clear that the Constitution contains enough ‘secular and 
rationalist theory’ to indicate that civil law, having a secular and rationalist 
basis, cannot be made subject to or conditional upon religious laws and 
practices. 

Secondly, ‘positive discrimination’ in favour of religious persons cannot 
withstand scrutiny under Article 40.1, which provides that ‘all citizens shall, as 
human persons, be held equal before the law’. Although it has been argued in 
this paper that Article 40.1 is less stringent than the prohibition on religious 
discrimination, it is nonetheless useful to apply to this question the more 
developed jurisprudence which has arisen from the equality guarantee. The 
Irish Courts have applied a ‘process conception’ of equality, an essentialist and 
universalist conception based on the rational scrutiny of legislative 
differentiations.63 Certain commentators have argued for an alternative 
substantive approach, which looks beyond the individual to the subordination 
of groups within society and to the remediation of inequalities between social 
groups.64 For the sake of completeness, I will assess the constitutional 
‘privileging’ of religious beliefs in light of both conceptions of equality.

The process conception generally involves enquiry as to whether 
legislative distinctions arise from a valid legislative rationale; it protects 
individual citizens from arbitrary legislative differentiation. Therefore, it 
cognises the position of individuals rather than of groups. It necessitates 
consideration of whether laws discriminate against (or in favour of) a 
rationally-defined set of individuals, rather than ‘against Muslims’ or ‘against 
Protestants’. Taking the impugned regulations in the Quinn’s Supermarket 
case, was it possible to justify, under the process conception, discrimination in 
favour of persons belonging to the Jewish community? This may obviously 
involve a ‘legitimate legislative objective’ in facilitating the free practice of 
religion. However, a problem arises not in terms of the objective which such a 
differentiation seeks to fulfil, but in relation to the category of persons to 
whom it applies. In this instance, the exemption applied not to all persons or 
citizens whose beliefs conflicted with the relevant provisions, but to only a 
specific religious group whose rituals are sufficiently well cognised in public 
policy to merit this. While this distinction involves legitimate objectives, the 
category of persons to whom it applies relates to pedigree, identity and 
perhaps ethnicity. Under the individualist process conception, it is therefore 
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62 It was suggested in Campaign to Separate Church and State v. Minister for Education 
[1998] 3 IR 321 that the combined effect of the provisions of Article 44 is to preclude the 
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Article 44 … militates against any legal establishment, in the sense of setting up or recognising  
a national church’.

63 Doyle (n 5).

64 See O Fiss ‘Groups and the Equal Protection Clause’ 5 Philosophy and Public Affairs 107 
(1976). ‘Another Equality (social groups and the Equal Protection Clause)’ Issues in Legal 
Scholarship (Jan 2004) and Balkin, ‘The Constitution of Status’ 106 Yale Law Journal 2313 
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difficult to justify legislative distinctions favouring a specific, named religious 
grouping. 

However, legislative exemptions permitting publicly-funded religious 
schools to discriminate against non-coreligionists apply not to specific 
religious groups, but generally to all denominations which operate such 
institutions. Nonetheless, it has been found that legislative classifications 
must cohere with other provisions of the Constitution.65 In this context, it is 
possible to invoke the right of children to a free primary education,66 which is 
presumably undermined if such legislative distinctions (between children of 
the majority religion, and non-coreligionists) result in children being denied 
access to the institutions through which the State discharges its obligation to 
provide for free primary education.

Were a ‘substantive’ conception applied to the discriminations 
considered here, it would essentially require that the social groups benefiting 
from such distinctions were a subordinate group in society. For a variety of 
reasons which are beyond the scope of this paper, it is difficult to argue that, 
within Irish society, the religious are subordinate or disadvantaged in relation 
to the non-religious.67 In terms of equality legislation relating to education, it 
is particularly difficult to identify disadvantage or subordination on the part of 
those religious groups which are sufficiently well established to own and 
operate those publicly-funded schools and hospitals which enjoy the right to 
exclude non-coreligionists.

G CONCLUSION 

A number of weighty considerations militate against an interpretation 
of the Constitution as ‘privileging the rights of the religious’, and therefore 
against the assumptions which have (implicitly) informed the Supreme Court 
jurisprudence on religious discrimination. In concrete terms, recent events68 
have illustrated that the validation of religious discrimination in the public 
education system may serve to substantially undermine equality between 
citizens of different religious persuasions in terms of access to primary 
education. As Clarke has noted, the policy of requiring publicly-funded 
denominational to admit non-coreligionist pupils assumes a relatively low 
number of applications from such persons.69 It is certainly arguable that a 
multi-religious social context requires that such schools be able to selectively 
enrol pupils, if they are to uphold a religious ethos in any meaningful way.70 
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67 See generally G Whyte ‘Some Reflections on the Role of Religion in the Constitutional 
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68 See (n 1).
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70 In this vein, Hogan and Whyte argue that ‘the State is free … to finance denominational 
education and one could argue that the concept of denominational education necessarily 
assumes that schools should be free to have regard to religion in deciding what students to 
admit’ (n 44). 



This is evidently true of schools operated by minority religions as well as those 
run by the Roman Catholic Church. Conversely, a number of arguments 
advanced in this paper illustrate that the policy of supplying primary 
education (to which all citizens enjoy a constitutional entitlement) almost 
exclusively through denominational schools assumes for its viability an 
absence of religious discrimination in admission to these schools. Thus, while 
the social context has changed such as to perhaps render the principle of non-
discrimination unsustainable in terms of ethos, State policy has not responded 
to this difficulty by providing a non-denominational or secular alternative to 
all citizens. Only such a development could reconcile religious discrimination 
by denominational schools with the constitutional freedoms of those persons 
whose belief systems fall outside the denominational education arrangement.
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