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Whistle While You Work
1 

(By Lisa Kinsella, BCL, LLME) 

“When you get in trouble and you don’t know right from wrong, 

Give a little whistle! Give a little whistle! 

When you meet temptation and the urge is very strong 

Give a little whistle! Give a little whistle! 

Take the straight and narrow path and if you start to slide, 

Give a little whistle! Give a little whistle! 

And always let your conscience be your guide!
2
” 

 

This advice was offered by a cricket to a puppet in Walt Disney’s animated 

presentation of the fairytale, “Pinnochio.” Powerful in its simplicity, the message 

clearly states that when in doubt about the moral soundness of actions to which you 

are a party, do not hesitate to “Give a Little Whistle” and to voice your misgivings. 

Whilst simple enough for young children to grasp, this message loses none of its 

resonance in the adult world. When faced with corruption, fraud, criminal behaviour 

and malpractice in the workplace, be it in the private, public or voluntary sector, one’s 

initial instinct is to report one’s misgivings to an internal or even external authority. 

Alas, Jiminy Cricket’s message fails to take account of the culture of silence which 

pervades in society and makes the whistleblowers job a difficult one indeed. 

 

The “whistleblower” in the context of this article is the real life Pinnochio of the adult 

world, who chooses to disclose information relating to serious malpractice even in the 

face of adversity. 

*This Essay was awarded the Cork Online Law Review Gold medal for 2005. In 

describing the profile of the whistleblowers, it is useful to refer to the comments of 

Tom Devine, Legal Director of the United States Government Accountability Project3 

who observed that:  

                                                 
1 Larry Morey, ‘Whistle While You Work’, Snow White and the Seven Dwarfs © Disney (1937)  
2 Ned Washington, ‘Give a Little Whistle’, Pinnochio © Disney (1940)  
3
 The Government Accountability Project was founded in 1977 and is the leading whistleblower 

organisation in the United States. See www.whistleblower.org (last visited 27 February, 2005) 
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Whistleblowers cannot be stereotyped…Motivation can range from the most 

altruistic to the most self-serving. Some whistleblowers are conservative, 

others are liberal; some are braggarts, others self-effacing; some are 

gregarious, others are painfully shy. Their jobs range from maintenance 

positions to seats in high management. What they have in common is that they 

have learned something that they are unwilling to keep to themselves, and they 

have chosen to act on that knowledge.4 

 

Internationally, a raft of legislative reforms in the area of whistleblower protection 

symbolises an awakening recognition of the importance of whistleblowers and the 

corresponding need to protect them. This article discusses the need for protective 

legislation in the Irish context, where the legislature, whilst supporting the spirit of 

whistleblower protection, has consistently failed to implement protective legislation. 

This article will make recommendations as to the appropriate form which the Irish 

legislation should adopt, through consideration of a number of central points, drawing 

from the models existing in the United States, the United Kingdom, Queensland and 

New Zealand. 

 

The Importance of the Role of the Whistleblower 

The 1990’s saw an increasing demand for openness, transparency and accountability 

most notably in the public forum. On the crest of this wave rode the Freedom of 

Information Act symbolising an end to a culture of secrecy and corruption, which had 

dominated Irish society for decades. At the same time, the corruption of old was 

investigated in a variety of Tribunals of Inquiry.  

 

However, frustration with the delays and expense associated with Tribunals has 

highlighted the need for another approach to exposing corruption. The solution lies 

internally, within organisations. In an environment where conscientious employees 

feel sufficiently safe and empowered to disclose information relating to malpractice to 

appropriate persons, the net result is early detection of such crimes, ultimately 

reducing the need for Tribunals in the future.  

 

                                                 
4
 Tom Devine, ‘A Whistleblower’s Checklist’ available at 

http://bullyinginstitute.org/home/twd/bb/bbstudies/blower.html  (last visited 27 February, 2005) 
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The concept of citizen empowerment is not a new one.  The 13th century “qui tam” 

lawsuit encouraged private citizens to protect the King’s interest,5 and has been 

revived in modern times as a means of tackling fraudulent activity against the state.6 

In the criminal law sphere, informers have long been a central tenet to the detection 

and investigation of crimes. In fact the contrast between the treatment of criminal 

accomplices-turned-informers and innocent whistleblowers, has long been the subject 

of criticism.7 Clearly the potential of the conscientious citizen in detecting white-

collar crime has yet to be harnessed.8 A proactive protection of public interest would 

be infinitely more successful and cost effective than the current system of reactive 

justice. 

 

Barriers to the Implementation of Whistleblowing Protections 

Reluctance to implement whistleblower protection is often attributed to fears that it 

would undermine the law of confidence. These fears are largely unfounded, and the 

law of confidence is by no means an insurmountable barrier to the development of an 

open and transparent work culture. Confidence has always been qualified by the need 

to protect public interest. The seminal case in this area is Gartside v Outram where it 

was said that:  

The true doctrine is that there is no confidence as to the disclosure of inequity. 

You cannot make me the confidant of a crime or a fraud and be entitled to 

close my lips upon any secret which you have the audacity to disclose to me 

relating to any fraudulent intentions on your part. Such a confidence cannot 

exist.9 

 

Public interest disclosures do not incur liability under the law of confidence as it is 

and therefore statutory whistleblower protection would do little to alter the current 

                                                 
5 The full title of the action is, “Qui tam pro domino rege quam pro se ipso in hac parte sequitur,” 
which translates as, “He who sues on behalf of the King as well as for himself” 
6 For instance in 1863 the US government relied on the False Claims Act based on the qui tam 
principle, to prevent fraudulent activity against the government during the Revolution. 
7 Public Concern At Work, ‘Whistleblowing, Fraud and the European Union Budget Report’ (1996) 
available at http://www.pcaw.co.uk/policy_pub/whistleblowing_fraud_eu.html (last visited 27 
February, 2005) 
8
 Some organisations have realised the potential of whistleblowers. The New York Department of 

Investigations relies heavily on whistleblowers to expose corrupt and unethical behaviour. Paul Cullen, 
‘Handling New York’s Bad Apples’ in The Irish Times (March 18, 2003) 
9
 Gartside v Outram (1857) 26 LJ Ch 113 followed in Initial Services v Putterill [1968] 1 QB 396, 

Lion Laboratories v Evans [1985] AC 526 and in Re a Company’s Application [1989] IRLR 477 
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position. It should also be emphasised that without exception, whistleblowing 

legislation tends to focus primarily on the development of internal channels within 

organisations for the raising of concerns, and encourages whistleblowers to first 

exhaust these options. Thus the benefits of whistleblowing accrue whilst the integrity 

of an organisation remains intact. 

 

Perhaps the most formidable barrier to the development of a culture of responsible 

whistleblowing is the attitude of society. Traditionally, reactions to whistleblowers 

have been hostile. In Europe this negativity can be attributed to the fact that 

historically informers were important tools in totalitarian regimes.  

 

The Case for Legislative Reform 

The need for legislation to provide specific protection to whistleblowers is an urgent 

one for a number of reasons. Firstly, the potential benefits to be reaped from the 

creation of a society where responsible whistleblowing is encouraged and protected 

are many.10  Secondly, on a practical level, these people are in dire need of protection 

from the law. An American study undertaken in 1989 focused on 150 federal 

employees who had acted as whistleblowers. More than 50% of those surveyed 

required medical attention for stress as a result of the victimisation suffered by them.11 

Common repercussions include attacks on credibility, negative reports on record of 

employee, threats, isolation, humiliation, work overload, prosecution and dismissal.12 

 

Finally, legislation is needed to offer clarity in what can otherwise be a complex area. 

Potential whistleblowers need to be clear as to their liability before they can consider 

making a disclosure. Legislation specifying the appropriate procedure for making 

                                                 
10

 As well as creating a culture of transparency, many wrongs have been exposed by whistleblowers. 
For example the Beef Tribunal resulted from a company employee making disclosures to an 
investigative journalist for a World in Action programme. Most recently a series of whistleblowing 
incidents both to the Financial Services Regulator and the media have revealed a series of scandals and 
abuses within Allied Irish Bank.  
11Jos, Tompkins & Hays, ‘In Praise of Difficult People: A Portrait of the Committed Whistleblower,’ in 
Public Administration Review 49 (6) 552 In 2003, the tragic suicide of Dr. Peter Kelly in the United 
Kingdom following his disclosures to the BBC relating to security matters offered further illustration of 
the psychological pressure experienced by whistleblowers. 
12

 Government Accountability Project, ‘Recognizing Retaliation: The Risks and Costs of 

Whistleblowing’ available at http://www.whistleblower.org/article.php?did=34&scid=72 (last visited 
27 February 2005). In the Irish context, AIB whistleblower Tony Spollen found himself isolated and 
victimised within the workplace having raised his concerns regarding bogus non-resident accounts. 
Ultimately his whistleblowing initiated the DIRT Inquiry. 
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disclosures benefits both the potential whistleblowers and also the organisation central 

to the disclosures. In the case of an unfounded allegation, it is far more appropriate 

that the concern be addressed internally rather than by an approach to the media, 

which can often be the result if a genuinely concerned employee sees no other option. 

 

The case for reform is clear-cut, and whistleblower protection needs to be pushed up 

the agenda. The current situation is wholly unsatisfactory. Quite apart from the tragic 

human costs and enormous financial damage which can arise when fears or suspicions 

are not voiced, public confidence is undermined, not only in the organisation 

concerned, but also in business and governments more generally.  

 

This has been recognised internationally. In the OECD Policy Brief “Building Public 

Trust: Ethics Measures in OECD Countries,” whistleblowing was described as a tool 

in the fight against corruption, having both a deterrent and detection effect.13 In 

numerous jurisdictions, legislative enactments are providing whistleblowers with real 

protection sending a clear message to would-be fraudsters in organisations. Ireland is 

lagging behind in this regard. We are in a unique position now to draw from the 

experiences of the United States, the United Kingdom, Australia and New Zealand 

and to create an effective piece of legislation providing real protection for 

whistleblowers. 

 

Irish Situation 

The traditional antipathy held toward whistleblowers by Europeans is no less palpable 

in Ireland. Mrs. Nora Owens T.D. described it as such: 

Irish people have an abhorrence of being called a tell-tale or of informing on 

another. This stems from our history when we were, for 800 years under the 

yoke of the British crown.14 

 

It is perhaps for this reason combined with the nod-and-wink culture, which prevails 

in Ireland, that legislation providing protection for whistleblowers has not been 

produced. In the absence of statutory protection, whistleblowers are reliant on 

                                                 
13 OECD, “Building Public Trust: Ethics Measures in OECD Countries” OECD PUMA Policy Brief 
No. 7, September 2000 
14

 Dail Debates, 16 June 1999, col. 601  
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common law remedies or the statutory industrial relations route. The remedies 

provided under the Industrial Relations Act 1969 however, are fundamentally limited 

in that they are available only to “workers.”
15

 Similarly Unfair Dismissal remedies are 

unavailable to a number of categories including part-time employees whose working 

week falls below the threshold of eight hours per week; temporary employees whose 

fixed-term contracts have expired; temporary employees where those contracts 

excluded the operation of the Act; employees with less than one year's continuous 

employment and a number of public service and local government employees.
16 

 

Nevertheless, the courts have offered some protection to those who make disclosures 

in the public interest. Consider the approach taken by the Supreme Court in a series of 

cases involving whistleblower disclosure to the media. In National Irish Bank Ltd. v 

RTE
17 it was held that the interest in maintenance of confidentiality was outweighed 

by the public interest in disclosure of serious tax evasion. In Re: National Irish Bank 

Ltd,
18 lenience was shown to whistleblowing employees who co-operated with an 

external investigation under the Companies Act 1990, and in Re: National Irish Bank 

Ltd (No. 2),
19

 the identity of whistleblowers was protected from the employers.  

 

There have been two major attempts in recent years to enact specific protection in law 

for whistleblowers. Minister of State, Eithne Fitzgerald attempted to incorporate such 

protections into the original Freedom of Information Bill. Complications arose 

because the Freedom of Information legislation was intended to deal solely with the 

public sector, whereas whistleblower protection needed to be much more wide-

ranging. Also it required the involvement of two different Government Departments.20 

As a result the relevant sections were omitted. 

 

                                                 
15 Includes those working under a contract with an employer for manual, labour or clerical work but 
explicitly excludes civil servants, teachers, local authority employees, VEC employees, Committee of 
Agriculture employees, School Attendance Committee employees and agricultural employees. 
16

 Unfair Dismissals Act 1977 (as amended 1993) 
17 [1998] 2 ILRM 196 
18 [1999] 1 ILRM 321 per Barrington J 
19

 [1999] 2 ILRM 443 per Kelly J 
20

 Department of Finance and Department of Enterprise, Trade and Employment 
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The second attempt to create legislative protection in this area came in 1999, in the 

form of the Whistleblowers Protection Bill. A private member’s bill, it was introduced 

by Mr. Pat Rabbitte, T.D. who explained that:  

The purpose of this Bill is to challenge and transform the traditional culture of 

secrecy which surrounds the conduct of business and public affairs in this 

country…restoring confidence in our major institutions whether industrial, 

financial or governmental.21 

  

The Bill was modelled on the United Kingdom legislation of the previous year. The 

legislation refers to “protected disclosures,” revelations made by whistleblowers 

under certain conditions. Section 2 describes the content of a “protected disclosure.” 

Section 3 prescribes to whom such disclosures must be made. Section 4 offers 

protection against civil liability from having made such a disclosure. Section 5 offers 

redress to an employee penalised for a disclosure and provides that an employer may 

be required to take “specified steps” or to pay compensation which is “just and 

equitable.” Whilst the emphasis is on encouraging internal disclosures, external 

disclosures to “some other person” are also permitted based a number of factors, 

specifically, whether the disclosure was made for personal gain, whether it was made 

in the reasonable belief that there would be a penalty for internal disclosure, whether 

it was made in the belief that evidence would be or was likely to be concealed or 

destroyed, whether the employee had previously made a similar disclosure and the 

identity of the person to whom the disclosure was made. 

 

The Bill was welcomed cautiously by the government, proceeded to the Second Stage 

and was referred to the Select Committee on Enterprise and Small Business on the 16 

June 1999. There, however it languished, and no further steps have been taken to 

implement the legislation. Let us now consider the issues central to the enactment of 

suitable whistleblower protection in Ireland, some of which were raised in the Dáil 

Debates, others of which have arisen in similar legislation in other jurisdictions. 

 

Issues to be Considered in Drafting the Irish legislation 

• What should the basis of the legislation be? 

                                                 
21

 Dáil Debates, 15 June 1999, col. 220  
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Whistleblower Protection Legislation is as much about sending a message to society 

as it is about providing protection for individuals. Therefore on a theoretical level it is 

essential to determine where the emphasis will lie in the Irish legislation. For instance 

in the USA,22 the emphasis is on free speech, with disclosures protected even if they 

are self serving.  The Australian23 and New Zealand24 emphasis is on ethics in the 

public sector and little regard is had for the motivation of the whistleblower. In the 

United Kingdom25 the focus is on good faith and accountability and disclosures are 

not protected if they are for personal gain.  The 1999 Bill adopted the United 

Kingdom model. This is the most desirable approach, creating an ethos of openness 

where responsible disclosures are encouraged, ultimately resulting in the emergence 

of a positive culture of transparency and accountability. 

 

 

 

• What disclosures should be protected? 

Whistleblower protection should be offered in both the public and private sectors as is 

proposed in the 1999 Bill.26 Section 2 of the Bill requires that a disclosure be made 

reasonably and in good faith and that it relates to one of a number of categories.27 This 

may be problematic to the extent that there is an absence of a specific category 

relating to mismanagement or abuse of authority. Conversely, in Queensland there is a 

reference to maladministration, negligent and improper management and in New 

Zealand there is reference to conduct by a public official that is oppressive, 

improperly discriminatory or grossly negligent or gross mismanagement. Perhaps 

“failure to comply with a legal obligation” will constitute a de facto catch-all 

provision in the Irish context but it may prove useful to include a specific category 

                                                 
22

 Whistleblower Protection Act 1989 
23 Whistleblowers Protection Act, Queensland 1994 
24 Protected Disclosure Act 2000 
25 Public Interest Disclosure Act 1998 
26 This compares favourably with the US situation where only federal employees are given 
whistleblower protection. 
27 Information amounts or relates to or supports an allegation (i) that a criminal offence has been, is 
being or is likely to be committed, (ii) that a person has failed, is failing or is likely to fail to comply 
with any legal obligation to which he or she is subject, (iii) that a miscarriage of justice has occurred, is 
occurring or is likely to occur, (iv) that the health and safety of any individual has been, is being or is 
likely to be endangered, (v) that the environment has been, is being or is likely to be damaged, (vi) that 
information tending to show that any matter falling within any one of the preceding has been, is being 
or is likely to be deliberately concealed. 
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relating to abuse of authority or alternatively to frame this section inclusively and thus 

leave room for expansion.  

 

• What should the appropriate procedure for disclosing be? 

The procedure should be clearly laid out, encouraging initial internal disclosure with 

external disclosure constituting a last resort. In cases where internal disclosure is not 

an option, protection should be granted for external disclosure to specified bodies. In 

the absence of a list of appropriate bodies, the media will often be the target for 

external disclosures.  A culture where it can be argued that media disclosures are a 

legitimate first port of call is an open invitation to an aggrieved or malicious person to 

cause as much damage as they can. This is recognised by the Irish Bill, and ten 

agencies are identified as appropriate disclosure points as well as “any other public 

body” related to the subject matter of the disclosure. It is recommended that this 

provision be retained. 

 

• What remedies should be available to compensate for victimisation? 

One of the chief criticisms of the 1999 Bill concerns the limited remedies available to 

victimised whistleblowers. Damages are capped at 104 weeks remuneration, and 

whilst an employer can be required to take “specified steps” it is unclear as to what 

this entails. This shows a distinct lack of awareness of the extent of suffering which 

can be inflicted on whistleblowers and their families. It is suggested that a variety of 

remedies should be made available including reinstatement, reengagement and 

increased compensation.28  

 

• What about safeguards against False Disclosures? 

The fear that the Bill would be used as, “a vehicle by disgruntled employees to spread 

rumours”29 is an alarmist one.  Safeguards against abuse by malicious individuals are 

of course central to a piece of legislation such as this. The legislature need only follow 

                                                 
28

 It should be noted that some jurisdictions go even further. In Queensland reprisal against a 
whistleblower is a serious offence punishable with up to 2 years imprisonment. This approach is 
unlikely to be adopted in Ireland however, and at any rate would be of little practical application when 
one considers the difficulty of satisfying a criminal burden of proof in such a complex area. 
29

 Tom Kitt, Dail Debates, 15 June 1999, col. 230 
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the model of the Protection for Persons Reporting Child Abuse Act 1998, where there 

is provision for damages for wrongful and malicious accusation.30  

 

 

• How should an appropriate title to the Act be phrased? 

It is suggested that the title “Whistleblowers Protection” is inappropriate and that the 

terminology has alarmist and negative connotations. Instead we should follow the 

examples of New Zealand and the UK where the emphasis is more on the act of 

disclosing with the legislation entitled “Protected Disclosure Act” and “Public Interest 

Disclosure Act” respectively. Choosing to associate our legislation with the labelling 

of already vulnerable people is counter-productive. In considering the Queensland 

Act, one commentator observed: 

The labelling of a person as a whistleblower is an irrelevant consideration as 

the legal protections are only invoked by, and limited to the making or 

intention to make a public interest disclosure. It is the disclosure, not the 

individual that is important.31 

 

• Should support services be provided for potential whistleblowers? 

Even when protection is provided by legislation, employees who wish to make a 

disclosure may be confused as to their rights or how best to proceed.32 The provision 

of a Hotline or some other support enables the new legislation to be made accessible. 

In the United Kingdom, the charity “Public Concern at Work,” which is wholly 

independent of the Government advises and helps employees who are considering 

blowing the whistle on serious malpractice at work. In the United States, “The 

Government Accountability Project” is a non-profit, public interest organisation 

which defends and empowers whistleblowers. A similar body in Ireland would 

complement the new legislation. 

                                                 
30 Section 5: False Reporting of Child Abuse 
31 Peter Anderson in “Whistleblowers Protection Act – Five Years On” quoted in Groweneweg, Sheryl 
“Three Whistleblower Protection Models: A Comparative Analysis of Whistleblower Legislation in 
Australia, the United States and the United Kingdom” Public Service Commission of Canada October 
2001 found at http://www.psc-cfp.gc.ca/research/merit/whistleblowing_e.htm (last visited 27 February 
2005) 
32 See an early criticism of the UK legislation, that “the convoluted structure of the protection 
outlined…gives rise to a suspicion that the only workers who will be able to take advantage of the 
provisions are those who are unusually well advised and informed.” Industrial Relations Law Bulletin 
586 (February 1998) 12-14 
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• Should financial incentives be offered? 

Financial incentives for whistleblowers are offered in the United States under the 

Federal False Claims (Amendment) Act 1986. Private individuals are empowered to 

bring an action on behalf of the United States and if successful, to receive a 

percentage of the recovery.33  This is not just an American phenomenon however, and 

is also present in the field of customs and excise in the European Union.34 It is 

respectfully submitted that such a provision would be counter-productive to the aim of 

creating an ethos of good faith and accountability and in fact would encourage false 

and harmful disclosures. 

 

• What about Immunity from Liability? 

One of the primary disincentives to blowing the whistle is the fear of legal 

repercussions. Any legislation must be clear on the immunities from liability which it 

provides. The Official Secrets Act 1963 imposes criminal sanctions in relation to the 

unauthorised disclosure of official information.35 Protection from liability under the 

Official Secrets Act was omitted from the Irish Bill, which protects an employee only 

from civil liability. It can only be surmised that it was drafted in the knowledge that 

the Select Committee on Legislation and Security had recently recommended that the 

Official Secrets Act be repealed.36 It is recommended that whistleblowers be protected 

from liability under this legislation, pending its reform. However some restrictions on 

external disclosures of sensitive information may be appropriate, as in the United 

States where such matters are channelled to appropriate Congressional Committees or 

in New Zealand, where such matters are restricted mainly to the relevant organisations 

internal procedures. It is of immense importance that the Irish legislature clarifies its 

                                                 
33 Plaintiffs are entitled to 15-20% of the recovery if they are a relator in the action, and 25-30% if they 
take the case alone. Huge amounts of money can be recovered – usually 3 times the losses incurred 
plus fines of $10,000 per false claim. 
34 In Ireland the Revenue Commissioners, the Gardai and the Customs Commissioners can make 
payments at their discretion to informers. 
35

 This includes information objectively secret or confidential; information expressed to be secret or 
confidential and information certified by a Minister to be secret or confidential. A contravention of the 
Act is penalised by £100 and/or 6 months imprisonment on summary conviction, and 2 years 
imprisonment or 7 years penal servitude on indictment. 
36

 Dáil Eireann Select Committee on Legislation and Security, Report on Review of the Official Secrets 

Act (1997) 
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position on this issue, and does not follow the United Kingdom position where no 

protection is available to whistleblowers that breach the Official Secrets Act.37 

 

• Should an onus to investigate be included? 

Protection against victimisation alone will not satisfy the conscientious whistleblower 

if the complaint is not investigated. An onus to thoroughly investigate a disclosure 

once it has been made ought to be placed on the receiving body.38  

 

Conclusion 

Aristotle wrote that, “The roots of knowledge are bitter but the fruit is sweet.” In a 

whistleblowing culture, concerns about corruption and wrongdoing are properly 

raised and addressed in the workplace and in certain situations in the public domain. 

Whilst such revelations may not be pleasant initially, the result will be a society which 

is open and transparent and where confidence in business and government institutions 

is restored. Whistleblower Protection legislation will be pivotal in the creation of this 

new world, creating a structure for disclosure in the public interest and protection for 

those who disclose, tempered by and proportionately balanced with the rights to 

discretion and confidentiality. Within this structure, all that remains is for responsible 

citizens to follow the advice of the oft-underestimated Jiminy Cricket, and to “Always 

let your conscience be your guide,” without fear of repercussions.  

 

The House of Commons Commission on Citizenship has recognised that: 

The challenge to our society in the late 20th century is to create conditions 

where all who wish can become actively involved, can understand and 

participate, can influence, campaign and whistleblow, and in the making of 

decisions can work together for the mutual good.39  

 

The onus is now on the Dáil to take up this challenge, to fulfil the promises made in 

1999 and to enact a piece of legislation which will send out the message that 

whistleblowing is a positive contribution to society and those that choose to so 

contribute will be encouraged and protected. 

                                                 
37 Equally there is no public interest defence to a breach of the Official Secrets Act; R v Shayler [2002] 
UKHL 11, [2003] 1 AC 247, [2002] 2 All ER 477, 2 WLR 754 
38

 In Queensland legal sanctions are imposed if the entity to whom the disclosure is made fails to act. 
39

 House of Commons Commission on Citizenship, Final Report (HMSO 1990) 


