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FOREWORD TO THE FOURTEENTH EDITION 
 

I am honoured to have been asked to write the foreword to the 14th edition of the 

UCC Online Law Review.  I understand that this is very much a student led initiative, 

being a law journal established by the UCC Law Society.  I had the pleasure of being 

invited to speak to members of the Law Society earlier in this academic year and was 

very struck by the level of interest among law students as evidenced by several 

thoughtful and incisive questions which followed my address. 

 

At the outset I must commend the very impressive standard of writing and the 

diverse range of subjects covered by the journal.  I had an unofficial preview of 

advanced drafts on topics ranging from examinership to company law, and from 

sovereignty to “sexting”.  The entire collection of articles has a very contemporary 

feel, touching on aspects of the law which have great significance for all our citizens.   

 

Naturally there are several topics in the journal upon which as a criminal lawyer I 

would not hold myself out as an expert.  It was nevertheless very rewarding to learn 

more about such subjects and to see such a high standard of scholarship and debate.   

 

Topics which had more relevance for my own area of criminal law were thought 

provoking.  It was very refreshing to read such reasoned analysis putting complex 

concepts into an overall context.   

 

Having a law review within a faculty of law is a marvellous outlet whereby not only 

legal writing can be honed but skills of reasoning, analysis and research developed.  

In order to present a concise paper on a complex subject all the authors had to 

navigate and master the seemingly endless online legal resources available now and 

discern those of greatest value to their subject. 

 

Equally for the hard working editorial board with, I am sure, great support and input 

from members of the Law Faculty the process of distilling and refining articles is 

invaluable experience for their later careers.  The collaboration and academic rigour 

required in the editing process is very significant.  The editorial board have had many 

decisions to make, firstly selecting, I am sure, a very few articles from the many 

submitted for publication, then editing them to ensure a consistent style and 

absolute accuracy.  I commend the Editor in Chief and Editorial Board and of course 

the authors themselves on the results which we see in this edition.  I congratulate 

everyone involved in this initiative and I wish UCC Law Society and the Online Law 

Review continued success in the future.   

 

Claire Loftus, Director of Public Prosecutions 
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‘INQUIRING, RECORDING AND REPORTING’: CAN THE BANKING INQUIRY 

DELIVER PRACTICAL REFORMS OF OIREACHTAS OVERSIGHT OF 

GOVERNMENT? 

Dr Fiona Donson 

Dear Editor, 

 

In the aftermath of the banking crisis the question of how we develop effective oversight 

systems for our administrative state stands as an essential, overarching, and yet largely 

unresolved question. While the issue is posed as a single question, in fact it is a series of 

questions which require critical examination of the many diverse parts of our public sector 

and reflect  the multiple methods of delivering administrative justice – whether through the 

operation of judicial review in the High Court or complaints to the Ombudsman. However, I 

wish to focus in this letter on a central and undervalued accountability mechanism in the Irish 

state, that of the Oireachtas.  

 

Article 28.4.1° of the Constitution clearly acknowledges the role of the Oireachtas in stating 

that the “Government shall be responsible to Dáil Éireann”. This reflects the generally 

accepted ideal that administrative decision-making at central level should be subject to 

Parliamentary oversight. However, in practice the Oireachtas has been inadequate in this 

regard. That weakness flows in part from a failure within the Constitution to support this 

fundamental accountability role with clear provisions setting out the machinery by which is 

can be translated into practice.  

 

Further problems flow from the internal culture of the Oireachtas, not least the dominance of 

party politics and the related control of the whip system. Party loyalty is not peculiar to our 
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jurisdiction but is a significant aspect of how our Parliament works.  TDs are highly likely to 

follow the party line for fear of expulsion from their party and the belief that this is ultimately 

fatal to their chances of future re-election. Research undertaken by Professor Farrell and 

colleagues at UCD found only 54 examples of TDs having lost the whip after rebelling 

against their party in a thirty year period — 3.3% of TDs over that period. The consequence 

of this party discipline is that Government TDs will naturally seek to support their 

Government while opposition TDs will generally seek to score political points against the 

Government. In this environment, scrutiny of the Government and its work becomes a more 

marginalised task prioritised when it coincides with these other strategic interests, particularly 

the opportunity to undermine an opposition party. 

 

Criticism of the role played by the Oireachtas both pre and post the banking crisis as an 

oversight mechanism is therefore widespread, but perhaps most starkly demonstrated by the 

recent attitudes towards the Oireachtas Inquiries referendum in 2011. A commitment to 

strengthen Parliamentary oversight had been made by the Fine Gael/Labour Government 

when they took office and included the proposed 30th amendment to the Constitution 

designed to broaden the inquiry powers of Oireachtas Committees. That change should have 

been a relatively straightforward one. However, it was rapidly destabilised by poor drafting 

which seemed to deny the court a supervisory role over such inquiries, particularly on the 

basis of constitutional justice and a right to reputation. Ultimately the amendment was 

rejected not because of a lack of public desire for effective political reform, but rather a lack 

of trust in politicians and the Oireachtas apparatus to effectively implement reforms 

particularly those that appear to give extensive power to politicians. 
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The loss of the referendum in 2011 forced the Government to bring forward changes at a 

legislative level in order to run the banking inquiry through an Oireachtas Committee rather 

than opting for an external accountability tribunal of inquiry mechanism. The Houses of the 

Oireachtas (Inquiries, Privileges and Procedures) Act 2013 seeks to better facilitate 

committee inquiries within the legal context set out by the Supreme Court in Maguire v 

Ardagh [2002] 1 IR 385 which had concluded that the powers of the Oireachtas to engage in 

inquiries were limited to the activities of Government departments. That Supreme Court 

decision fundamentally changed the landscape of Committee inquiries imposing a chilling 

effect on their operation. Even after the 2013 Act the fear of overstepping the Ardagh 

decision haunts Committee work, seen most vividly in the Public Account Committees 

(PAC) attempts to question former senior executives of the Rehab Group. In April 2014, 

former senior executives of that voluntary organisation refused to appear before a PAC 

hearing to answer questions about their pay structure and the use of public funds. Their stated 

reasons were that they were ‘ordinary citizens’ and that PAC was going beyond its remit and 

ignoring constitutional justice. Thus far the Committee on Procedure and Privilege, which has 

responsibility for authorising powers of compellability for committees upon request, has 

refused PAC such authorisation on the basis that the inquiry was ‘outside the remit’ of the 

PAC and, perhaps most tellingly, that ‘a mis-step will cost the taxpayer’. Interestingly, 

judicial review proceedings have also been initiated in the High Court by a former Rehab 

Executive against PAC members on the basis of harm done by this core accountability body. 

 

Clearly then, the Ardagh decision has significantly hamstrung the powers of Oireachtas 

committees. They do not have the power to make findings of fact which could potentially 

damage the good name of persons who were not members of the Oireachtas.  The result tends 

towards a situation by which an Oireachtas Committee Inquiry can provide a sweeping 
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assessment of institutional failing, but never quite come to terms with the specifics of who is 

responsible. This is clearly recognisable in the Banking Inquiry currently being run under 

section 7 of the 2013 Act as an ‘inquiry, record and report inquiry’. This type of inquiry 

operates in relation to a specific issue and can make findings of fact, so long as they are 

uncontested. The belief is that an inquiry that simply records evidence is less likely to engage 

with guilt, good reputation and justice.  Yet even here reputational issues may arise, not least 

because of the surrounding medial and political context of large, set piece type inquiries. 

Indeed, the nexus stage of the Banking Inquiry examining Banking Systems & Practices, 

Regulatory Systems, and Crisis management systems and policy responses will inevitably 

shine a spotlight on the issue of reputational damage and the effectiveness of the 2013 Act to 

deal with the constitutional justice limits on inquiries in our State. 

 

Even before the inquiry got underway, however, the operation of this legislation had already 

come into sharp focus. The banking inquiry faced a significant reputational problem with the 

very selection of members to the committee being overtaken by political infighting. The 

Government’s decision to impose extra members on the committee in order to ensure a 

Government majority unsurprisingly led to allegations of ‘gerrymandering’ from opposition 

parties, and concerns about the credibility of the inquiry. It is therefore interesting to note that 

after this turmoil, the opening stages of the inquiry have been remarkably low-key. The 

feared showboating and political point scoring has, to date, been minimal.  

 

The low-key nature of the inquiry thus far is likely to be because the really controversial 

elements of the inquiry are yet to come. Much of the recent hearings have involved political 

science experts giving evidence on the failure of the Oireachtas to provide adequate oversight 

of government decision-making. That evidence has been insightful and reflects the real 
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challenges of reform within the Oireachtas. Yet in part the hearings have a sense of déjà vu to 

them - the sight of an Oireachtas Committee once again gathering evidence that we are in 

need of reform of Dáil procedures for oversight tends to reinforce the fear that inquiry 

mechanisms provide background noise for business as usual. We have been here before, not 

least with the much praised DIRT inquiry which carried out an examination of an earlier 

banking scandal and published recommendations for reform of the Oireachtas back in 1999. 

Although some of those reforms were introduced little real change was implemented, and 

allowing an environment lacking in real accountability to make possible yet more crises.  

 

The Banking Inquiry therefore has a heavy weight on its shoulders. A failure to effectively 

discharge its constitutional mandate of oversight will ultimately be viewed by the public as 

retrospectively justifying the decision to vote down the inquiries referendum in 2011. In the 

last line of our new book Law and Public Administration in Ireland, Dr Darren O’Donovan 

and I stress the fact that when considering the current problems within our administrative 

state “[f]uture generations will judge us not by our rhetorical condemnations, but by our 

practical reforms.” So in the aftermath of the economic crash the questions regarding our 

governance structures cannot simply be allowed to remain discordant background music to 

business as usual. Rather they must lead to real and effective change. Yet history shows that 

oversight inquiries, whether in Parliament or in the form of Tribunals of Inquiry, tend to 

result in only limited implementation of recommendations and reforms. 

 

In considering the potential of the Banking Inquiry to produce clear and discernable positive 

outcomes, it will need to publish a report, drawn from very wide terms of reference, and 

delivered relatively quickly, that offer real and effective reforms. This process is within its 

powers. However, the next step remains outside the power of the Banking Inquiry and 
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requires Government to act on reform recommendations. However, historical experience 

underlines that while many governments feature the rhetoric of administrative justice reform, 

all have remained content to maintain a weak legislature. Unfortunately for the Oireachtas, 

Government’s likely response will be to implement limited reforms; an outcome which will 

undermine its own credibility as much as that of Government.  Thus to achieve a successful 

outcome, particularly regarding Parliamentary reform, the Oireachtas will need to set aside 

partisan interests and mobilise public support to demand the implementation of effective 

reforms.   

 

The Oireachtas has a long way to go in self-critically rebuilding a parliamentary culture 

which engages seriously and effectively with accountability and oversight. The Banking 

Inquiry has the potential to be part of the process.  However, even where structural change is 

developed, it is important to recognize the limits of the law against the wider cultural context 

of our administrative system. We need to acknowledge that we cannot simply 

constitutionalise or legislate our way to effective parliamentary scrutiny; such change may 

ultimately raise false hopes where there is no overarching change in the political and 

administrative cultures. 

 

Is mise le meas, 

 

Dr Fiona Donson 

Lecturer in Law, School of Law 

University College Cork 

Cork 
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THE PATIENT’S DUTIES TO OTHERS: LIMITATIONS TO THE PRINCIPLE OF 

AUTONOMY IN HEALTHCARE DECISION MAKING 

Rachel O’Sullivan* 

A        INTRODUCTION 

While autonomy may be accepted as the primary governing principle in medical law and 

ethics, the limitations on adherence to this pre-eminent principle are subject to debate. A 

fundamental yet unresolved question involves an assessment of the restrictions placed on 

autonomous medical choices by reference to duties to others. Such third-party constraints 

may arise by virtue of distinct duties owing to identifiable individuals such as those arising 

by virtue of a familial relationship. Alternately, restrictions may be placed on one’s medical 

autonomy by reference to the interests of society as a whole. While Irish law does not provide 

a defined answer to this complex ethical and legal discussion, it is submitted that while one 

may morally conclude that such duties to others ought to limit autonomous healthcare 

choices, their application through the law poses substantial difficulties. In seeking to 

implement moral duties on a legal plane difficult questions arise as to the extent the law 

ought to intervene in private decision making processes, or rather more fundamentally when a 

decision transcends the private realm to acquire a public characterisation. Legalisation thus 

threatens an erosion of autonomy with the re-emergence of medical, or perhaps more 

accurately, moral paternalism. 

B            AUTONOMY AS AN ETHICAL PRINCIPLE 

The right to self-determination is firmly embedded in Irish law.1 However, this legal 

recognition is influenced and dependent on its presence as a fundamental ethical principle. 

                                                      
*BCL (International) IV, University College Cork. 
1 It has a constitutional and common law basis as recognised in Re a Ward of Court (refusal of medical 

treatment) (No. 2) [1996] 2 IR 79 (SC) (Re a Ward of Court). Furthermore, it is also protected under Article 8 of 

the European Convention on Human Rights.   
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The emergence of autonomy as the primary ethical principle in medical law developed as a 

response to the traditionally paternalistic attitude of the medical profession where patients 

were viewed as ‘essentially passive recipients of medical care.’2 Thus, medical ethics 

transformed to afford primacy to the patient's autonomous choice irrespective of the medical 

evaluation of the appropriate course of action.3 Despite the existence of other ethical 

considerations, autonomy has reached a status of overarching supremacy.4  

Traditionally, limitations on autonomy have been governed by Mill's harm principle, as the 

prevention of harm to others is a legitimate justification for curtailing individual freedom. 

However, this does not ‘allow a wholesale overriding of autonomous choice.’5 Indeed the 

extent to which this restriction may be exercised is constrained by the requirement of the 

existence of ‘a distinct and assignable obligation’ to others.6 In more recent times concern has 

been raised as to the operation of the principle of autonomy in medical law and a movement 

away from its individualistic focus has developed.7 Callahan condemns an unconstrained, 

individualistic understanding of autonomy as ‘hazardous to moral relationships and moral 

community’ thus buying individual freedom ‘at too high a price.’8 Consequently, an 

academic re-examination of autonomy is underway with a recalibration of focus to the ‘nexus 

of relationships’ within which an individual lives and co-exists.9 Attention is therefore drawn 

to the Kantian conception of autonomy which is ‘based on the responsible use of freedom and 

                                                      
2 Shiela A McClean, Autonomy, Consent and the Law (Routledge-Cavendish 2010) 10. 
3 Robert M. Veatch, ‘Autonomy's Temporary Triumph’ (1984) 14 The Hastings Center Report 38. 
4 Beneficence, non-maleficence and justice are considered subordinate. Margaret Brazier, ‘Do No Harm. Do 

Patients Have Responsibilities Too?’ (2006) 65 The Cambridge Law Journal 397, 400. 
5 Mary Donnelly,‘The Right of Autonomy in Irish Law’ (2008) 15 MLJI 34. 
6 John Stuart Mill, On Liberty (London 1869) 9 < http://www.bartleby.com/130/1.html> accessed 16 March 

2015. 
7 Candace Cummins Gauthier, ‘The Virtue of Moral Responsibility in Healthcare Decision Making’ (2002) 11 

Cambridge Quarterly of Healthcare Ethics 273. 
8 Daniel Callahan, ‘A Moral Good, Not a Moral Obsession’ (1984) 14 Hastings Center Report 40, 41. 
9 Charles Foster, Choosing Life, Choosing Death: The Tyranny of Autonomy in Medical Ethics and Law (Oxford 

Hart Publishing 2009) 14. 
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thus is diminished when one evades or slights one's obligations.’10 Furthermore, support has 

developed for a relational approach to autonomy which increasingly considers ‘social 

embeddedness and interdependence of individuals.’11 

Therefore, in assessing a patient's right to make choices about his/her own healthcare, it is 

submitted that the ethical understanding of autonomy does not provide an unimpeachable 

barrier to requiring patients to consider duties to others. The ethical understanding of 

autonomy cannot be said to be cemented in an excessively individualistic approach and 

academic discussions indicate a move in favour of increasing patient obligations.12 Ergo, a 

growing realisation of a need to encapsulate an element of moral responsibility within a 

patient's right to make autonomous healthcare choices indicates that the ethical basis for the 

right to self-determination provides sufficient scope in order to impose restrictions on 

medical choices by reason of duties owed to others.13 It must now be assessed whether such 

an approach has been taken in Irish law and indeed whether such duties are desirable. 

C                 THE CURRENT IRISH LEGAL POSITION 

1 Duties to Society 

A patient's individual healthcare choice affects not only those close to them, but also society 

at large. This issue is particularly pertinent in considering communicable diseases where the 

health of a single individual can have wide ranging effects on the general population. In Re a 

Ward of Court, Denham J appeared to indicate that the case of ‘contagious diseases’ 

amounted to an exception to one's ability to refuse medical treatment.14 However, the relevant 

legislation on contagious diseases does not support this judicial dicta. Section 38 of the 

                                                      
10 John Hardwig,‘What about the Family?’ (1990) 20 Hastings Center Report 5, 8. 
11 Katherine Wade, ‘Refusal of Emergency Caesarean Section in Ireland: A Relational Approach’ (2013) 22 

Medical Law Review 1, 14. 
12 GM Sittat and R Gill, ‘Autonomy in Medical Ethics after O'Neill’ (2005) 31 J Med Ethics 127. 
13 Gauthier (n 7) 277. 
14 In Re a Ward of Court (n 1) 156. 
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Health Act 1947 permits the ‘isolation and detention’ of a person suffering from an infectious 

disease.15 Therefore, while it constrains one's personal liberty, it makes no direct attempt to 

circumscribe the patient's autonomous choice to accept or refuse medical treatment. 

However, it is submitted that the apparent preservation of a patient's ability to make an 

autonomous healthcare decision is little more than a fallacy. In S v HSE 16 the High Court 

upheld the lawfulness of the detention of a woman suffering from TB under section 38 of the 

1947 Act. This was despite procedural irregularities in the execution of the detention and the 

absence of a periodic review system, rendering it particularly difficult to exit detention.17 In 

upholding a procedurally dubious detention period of 11 months, the 1947 Act arguably has 

the indirect power to compel patients to submit to medical treatment should they wish to 

avoid compulsory detention on pain of criminal sanctions.18 

It is submitted this is an undesirable legal approach to the question of infectious diseases as it 

creates an illusion of respect for autonomous healthcare choices, while subverting such 

choices through involuntary detentions.19 Yet the question then arises as to whether 

legislation permitting or indeed requiring compulsory medical treatment in the case of 

infectious diseases would be acceptable under the Irish Constitution. While no judicial 

determination on this issue exists in Ireland, it is concluded the statements of the Supreme 

Court in North Western Health Board v HW & CW 20 indicate a strong aversion to 

compulsory medical treatment, even that which is deemed in the public interest. North 

Western Health Board did recognise the public interest at stake in the case of infectious 

                                                      
15 Health Act 1947 (1947 Act). 
16 [2009] IEHC 106. 
17 Mary Donnelly, ‘Public Health and Patient Rights: S v HSE [2009] IEHC 106’ (2009) 15 MLJI 66, 68. 
18 Darragh Connell, ‘Detaining Swine Flu Sufferers Post S v Health Service Executive’ [2009] ILT (NS) 204, 

207. 
19 Furthermore it is arguably in conflict with the European Convention on Human Rights, see discussion of 

Ernhorn v Sweden [2006] ECHR 66629/00 at Donnelly (n 17). 
20 [2001] IESC 90, [2001] 3 IR 622 (North Western Health Board). While this case involved interference in 

parental choice and thus the higher standards of Article 41 of the Constitution applied, it is submitted that the 

general statements of the Supreme Court on the issue of compulsory medical treatment are equally applicable in 

a wider context. 
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diseases. However, it is submitted the tone of the judgment indicated that a high threshold of 

risk must be reached to impose a duty to undergo compulsory treatment.21 A clear reluctance 

was expressed by Hardiman J to move away from the ‘principle of voluntarism’ enshrined in 

Irish healthcare provision. Hardiman J stated, ‘it is better to hesitate at the threshold of 

compulsion, even in its most benevolent form, than to adopt an easy but reductionist 

utilitarianism whose consequences may be unpredictable.’22  

It is considered that such caution is a welcome approach. As noted by the Court in North 

Western Health Board the use of a duty to the common good as a justification for overriding 

individual healthcare decisions can set a dangerous precedent. In Jacobson v Massachusetts23 

compulsory vaccination was upheld with the US Supreme Court affirming that they could not 

‘permit the interests of the many to be subordinated to the wishes or convenience of the few.’ 

However, this decision laid the foundation for a greater erosion of personal autonomy in Buck 

v Bell 24 which held ‘[t]he principle that sustains compulsory vaccination is broad enough to 

cover cutting the fallopian tubes.’ While this is an extreme example, it is illustrative of the 

dangers of utilising duties owed to society as a means of overriding the individual healthcare 

choices of its members. 

Thus, while the circumspect and cautious nature of the Supreme Court in North Western 

Health Board is welcomed as a bulwark against a utilitarian approach to medical treatment, 

the current state of Irish law on this issue is rendered unsatisfactory by virtue of its 

ambiguity. Although the judiciary appear reticent to justify interfering with individual 

healthcare choices this is undermined by the indirect consequences of detention under the 

1947 Act. Moreover, a lack of consistency permeates this question of community interests. 

                                                      
21 Hardiman J recognised an exception to voluntarism in the case of infectious diseases however his subsequent 

statements indicate that compulsory medical treatment ought to be addressed with caution, ibid 750. 
22 ibid 747. 
23 [1905] 197 US 11, 30. 
24 [1927] 274 US 200, 207. 
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The judgment of the Supreme Court in North Western Health Board can be contrasted with 

the approach adopted by the Supreme Court and the superior courts in other comparative 

jurisdictions, on the constitutionality of a prohibition on assisted suicide. In both the High 

Court and the Supreme Court in Fleming v Ireland the limitation on the autonomous 

healthcare decision of the applicant, to choose to end her own life, was held not to offend the 

protection of personal autonomy under the Irish Constitution. 25 The Supreme Court noted 

that ‘it may be impossible to consider the position of the appellant without also having regard 

to the position of other persons not necessarily in exactly the same position as the appellant, 

whose right to life may also have to be taken into account.’26  Thus, the danger of opening ‘a 

Pandora's Box’ of undesirable consequences for vulnerable members of Irish society was 

sufficient to justify the detrimental impact on the personal rights of Ms Fleming.27  

This paternalistic and cautious line of jurisprudence, while permeating all decisions superior 

court decisions throughout the common law world, has not been immune from critique.28 In 

the recent UK Supreme Court decision in R (Nicklinson) v Ministry of Justice, which 

ultimately  upheld the criminal prohibition on assisted suicide, Lady Hale recognised ‘a 

universal ban [on assisted suicide] ... forces people … to stay alive, not for the sake of 

protecting themselves, but for the sake of protecting other people.’29 Similarly, in the 

Canadian Supreme Court case of Rodriguez v British Columbia, McLachlin J highlighted that 

terminally ill persons seeking assisted suicide are being asked to serve as ‘a scapegoat’ for 

the wider community.30 Hence, while the common law has been slow to impose constraints 

on individual healthcare choices based on the protection of third parties, the continued 

                                                      
25 [2013] IESC 19. 
26 ibid 107. 
27 The High Court was concerned to protect, ‘the aged, the disabled, the poor, the unwanted, the rejected, the 

lonely, the impulsive, the financial compromised and the emotionally vulnerable,’ who may feel compelled to 

take their own lives out of a sense of obligation, Fleming v Ireland [2013] IEHC 2, 76. 
28 See Washington v Glucksberg, [2007] 521 US 702, Sue Rodriguez v The Attorney General of Canada and the 

Attorney of British Columbia, [1993] 3 SCR 519. 
29 R (on the application of Nicklinson and another) v Ministry of Justice [2014] UKSC 38, 33. 
30 Rodriguez (n 28) 621. 
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adherence to the prohibition on assisted suicide clearly deviates from this traditional 

approach. Although ‘the choice presented to the court is ... between the concrete suffering of 

a real person and the hypothetical welfare of an undefined class who may or may not find 

themselves at risk’ the courts have erred on the side of caution consequently denying the self-

determination of Ms Fleming and condemning her to continue a life she no longer wished to 

live.31 

Nevertheless, it is recognised that the issue of the prohibition on assisted suicide and the 

legitimacy of compulsory treatment in the context of communicable diseases are distinctly 

different issues, so it is submitted the legislature ought to be the appropriate mechanism to 

formulate directed and individualised responses to the question of the interaction of 

healthcare autonomy and the public interest. It is cautioned that any evaluation of this 

complex issue ought to be conducted free from the urgency created by a sudden onset of a 

communicable disease.32 Martin notes that debate of this sensitive issue ‘should not take 

place in the headlights of an oncoming threat’ and it is unfortunate that the legislature has not 

chosen to address this balance of interests previously as the current context of the Ebola 

outbreak lessens the objectivity of the analysis that must be carried out.33 Both the legal and 

medical confusion characterising the current Ebola outbreak has aptly illustrated the dangers 

of inadequate preparatory measures and it is therefore considered that the issue ought to be 

addressed in order to render more effective and identifiable the current Irish approach to the 

                                                      
31 Seth F Kreimer, Does Pro-Choice Mean Pro- Kevorkian? An Essay on Roe, Casey and the Right to Die 

(Faculty Scholarship Paper 1179 1995) < http://scholarship.law.upenn.edu/faculty_scholarship/1176> accessed 

16 March 2015. 
32 Robyn Martin, ‘The Exercise of Public Health Powers in Cases of Infectious Diseases: Human Rights 

Implications’ (2006) 14 Medical Law Review 132. 
33 ibid 142. The World Health Organisation has declared the current outbreak of Ebola to be a Public Health 

Emergency of International Concern < http://www.who.int/mediacentre/factsheets/fs103/en/> accessed 16 

March 2015. Furthermore, outbreaks may give rise to emergency legislation which is often less appropriate due 

to its rushed introduction which may damage the strength of the safeguards included. See for example the 

Florida Statutes 2010, Title XXIX, Chapter 381.00315 which introduced compulsory vaccination and treatment 

in the context of the Bird Flu outbreak 

<http://archive.flsenate.gov/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0300-

0399/0381/Sections/0381.00315.html> accessed 16 March 2015. 
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restrictions that may be imposed on individual healthcare decisions by reference to the duties 

owed by the individual to society.34 

2 Familial Duties 

It is submitted this issue provides the clearest illustration of the difficulties in ‘identifying 

when and how ... moral responsibilities become legally enforceable.’35 While it may be 

uncontentious that a parent has a moral obligation to consider their children when making 

potentially life-changing healthcare decisions, it is more complex to evaluate whether such 

moral obligations ought to be transformed into legal constraints on one's ability to make an 

autonomous medical choice. 

3 Parental Duties 

In Fitzpatrick v K (No 2)36 Laffoy J was faced with the novel idea of whether, ‘the 

absoluteness of the recognised right to decline medical treatment may be watered down by a 

competing constitutional interest.’ This plenary hearing followed the ex parte, unreported 

judgment of Abbot J where he ordered the administration of a blood transfusion to a Jehovah 

Witness woman against her express refusal.37 The woman's right to make an autonomous 

choice about her medical treatment was overridden on the basis of the duty she owed to her 

newborn child, who it was considered would be left alone in Ireland without any family to 

care for him in the event of her death.38 However, at plenary hearing Laffoy J chose to decide 

                                                      
34 In the United States lack of clarity as to the appropriate legal response led to threats of litigation by those who 

were subject to quarantine restrictions on the basis of the 14th Amendment of the US Constitution, Eugene 

Kontorovich, ‘Constitutional Challenge to Quarantine Unlikely to Succeed’, (Washington Post 27 October 

2014) <http://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/10/27/constitutional-challenge-to-

quarantine-unlikely-to-succeed/> accessed 16 March 2015. 
35 Brazier (n 4) 422. 
36 [2008] IEHC 104, [2009] 2 IR 7, 19 (Fitzpatrick). 
37 Re K, (HC, 22 September 2006). 
38 Ms K was an asylum seeker from the DRC and had informed the medical professionals that her husband was 

not in the jurisdiction. At the plenary hearing it had since transpired that her husband was in Ireland and thus 

‘the baby was not going to be left without a parent in the State.’ Fitzpatrick (n 36) 23.  
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the case on the basis of the capacity of the woman and thus was not compelled to conclude on 

whether ‘a substantial reduction in the status of the right to autonomy’ ought to be introduced 

by recognising a legal obligation to consider the interests of minor children.39 As Laffoy J 

decided that the woman lacked capacity in the circumstances she was not prepared to offer an 

‘advisory opinion’ on the question of balancing of rights.40 Thus, it is as yet unclear whether 

the balancing of rights, which departs significantly from the jurisprudence affirming the 

status of the right to autonomy, will apply in further cases.41 

It is submitted that it is unlikely that the ex parte judgment of Abbott J will find support in the 

future and that the Irish courts are likely to uphold the right of parents to make autonomous 

healthcare decisions. As noted by Donnelly, Re K was a substantial incursion on the rights of 

the woman as the restriction of her autonomy was merely based on an ‘amorphous threat to 

[the child’s] wellbeing, rather than any immediate threat to his health or life.42 Thus, in 

basing the beginning of the erosion of autonomy on such a malleable and ambiguous concept 

it is unclear how far the protection of children will be taken.43 Therefore, it is concluded that 

the position of Abbott J was, like so many judgments in the area of medical law, an ill-

considered reaction to an emergency situation which is not appropriate as a general precedent 

in the future. 

This conclusion is supported by the fact that such an incursion on a parent's right to 

autonomy is inconsistent with the development of the law in other jurisdictions.44 In the 

United States the law has evolved significantly from the decision in Application of the 

                                                      
39 Donnelly (n 5). 
40 Fitzpatrick (n 36) 84. 
41 Asim A Sheikh, ‘Medical Legal Issues and Patient Autonomy’, (2006) 12 MLJI 54. 
42 Donnelly (n 5). 
43 Sheikh (n 41). 
44 Donnelly (n 5). 
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President and Directors of Georgetown College, Inc, a Body Corporate45 where it was held 

that under the parens patriae jurisdiction of the Court a blood transfusion could be 

administered to a Jehovah Witness woman to prevent ‘this most ultimate of voluntary 

abandonments’ of her 7 month old child. As the mother had a ‘responsibility’ to care for her 

child the court would restrain her from disregarding this responsibility. However, in more 

recent jurisprudence this restriction on personal autonomy has been overturned. Thus, in 

Fosmire v Nicoleau46 it was recognised that ‘the State's concern with maintaining family 

unity and parental ties is not an interest which it enforces at the expense of all personal rights 

of conflicting interests.’ One’s status as a parent does not impose a prohibition on 

participation in dangerous activities and thus the State should not adopt a more ‘intrusive 

role’ in the intensely intimate realm of healthcare decision making.47  

It is considered that the Fosmire line of reasoning would be a more appropriate position to 

adopt in Irish law. As noted previously, the restriction of autonomous decisions on the basis 

of duties owed to dependent children is a landmine for potential wholesale denial of 

autonomy based on one's status as a parent due to the lack of clear limitations on this 

exception. It may be argued that the position of the family under Article 41 of the Irish 

Constitution is such that state interest in maintaining parental the family structure is 

heightened.48 However, as indicated by the applicant in Fitzpatrick, limitations exist on the 

State's duty to maintain the family unit.49 Thus, the State is empowered to impose limitations 

on the child's right to the ‘society and care of its parents’ in the context of immigration law.50 

Therefore it is concluded that the jurisprudence of Fosmire provides an appropriate example 

                                                      
45 (1964) 331 F2d 1000, 1008. 
46 (1990) 554 NYS 2d 876, 883. Similarly Norwood Hospital v Munoz (1991) 564 NE2d 1017 which was cited 

by Laffoy J in Fitzpatrick although she expressed no comment on its value, Fitzpatrick (n 36) 84.  
47 ibid.  
48 Article 41.1.2° of the Constitution states, ‘[T]he State, therefore, guarantees to protect the Family in its 

constitution and authority, as the necessary basis of social order and as indispensable to the welfare of the nation 

and the State.’ 
49 Fitzpatrick (n 36) 100. 
50 AO & DL v Minister for Justice, Equality and Law Reform [2003] 1 IR 1, 36 (SC). 
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for the Irish courts and that the constitutional position of the institution of the family does not 

provide a barrier to its adoption.  

Having considered the judgment of Abbot J in light of the subsequent decision in Fitzpatrick 

it is submitted that the ex parte decision is not a conclusive statement of the Irish law on this 

issue and that the courts are free to depart from its determination. Furthermore, it is submitted 

that such incursions on parental autonomy ought to be avoided in future and reasoning similar 

to Fosmire should be adopted. Compelling patients to subject themselves to medical 

treatment which in their view is a fate, ‘worse than death,’ simply on the vague need to 

protect the well-being of children is excessive intervention with the fundamental right to self-

determination. Furthermore, it is important to note that ‘most people will value their 

relationships and take them into account in coming to their own autonomous conclusions 

about how to act.’51 Thus, should ‘the boundaries of the law [be set] by extreme cases’ 

autonomy will be restricted to a significant extent, leaving patients without sufficient 

safeguards against excessive and potentially unwarranted medical paternalism.52 

 4 Foetal Duties 

A particularly contentious issue is whether the autonomy of pregnant women to make 

healthcare decisions can be restricted on the basis of duties owed to the foetus. This most 

often arises in the context of a refusal of a medically necessary caesarean section, and more 

recently foetal surgery.53 Thus, ‘the pregnant woman is forced to undergo serious bodily 

intrusion for the sake of the foetus whose unhealthy condition she has not caused.’54 The 

position in the United States and the United Kingdom appears to have resolved in favour of 

                                                      
51 Foster (n 9) 15.  
52 ibid.  
53 Katherine A Knopoff, ‘Can a Pregnant Woman Morally Refuse Foetal Surgery’ (1991) 79 California Law 

Review 499. 
54 ibid 500. 
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upholding the pregnant woman's autonomous decision to reject such procedures.55 However, 

the situation in Ireland is complicated by Article 40.3.3º of the Constitution.56 No reported 

judicial evaluation of the interaction between a woman's right to refuse medical treatment and 

the obligation to uphold the right to life of the unborn has yet occurred, thus the current 

position is less than clear.57 

Firstly, it must be highlighted that the application of Article 40.3.3º to refusal of caesarean 

section cases may be contended. It may be doubted whether Article 40.3.3º provides a 

justification for restricting a woman's right to make decisions on healthcare. In Roche v 

Roche58 it was stated that ‘the mischief to which Article 40.3.3º was addressed was that of the 

termination of pregnancy, the procuring of abortion, an abortion.’ Furthermore, in Baby O v 

Minister for Justice, Equality and Law Reform59 the Supreme Court declined to apply Article 

40.3.3º in a context where the threat to the life of the unborn arose other than from abortion. 

Although the text of Article 40.3.3º does not delimit its scope merely to abortion, it is 

arguable that given the historical context of Article 40.3.3º and its development, 

interpretation and application by the judiciary that it has been constrained to situations where 

there is a threat of ‘the direct destruction of unborn life.’60 

                                                      
55 In the United Kingdom the position has been settled by St George's Healthcare NHS Trust, R v Collins and 

others, ex p S [1998] 2 FLR 728. In the United States the case law has been less conclusive however the trend is 

in favour of upholding the woman's right to autonomy, In Re AC [1990] A2d 1235, Ferguson v Charleston 

[2001] 532 US 67.  
56 Article 40.3.3° of the Constitution states, ‘[T]he State acknowledges the right to life of the unborn and, with 

due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as far as practicable, by 

its laws to defend and vindicate that right.’ 
57 No reported judgment exists however in HSE v F (HC, 20 November 2010) it is reported Birmingham J 

indicated he could not order a compulsory caesarean section, Wade (n 9) 13. However previously Finnegan J 

advised that ‘serious orders affecting her bodily integrity’, could be made against a pregnant woman in the 

interests of her foetus, see Gerard Casey, ‘Pregnant Woman and Unborn Child: Legal Adversaries?’ (2002) 8 

Medico-Legal Journal of Ireland 75, 76. No written judgment exists and the women consented to caesarean 

sections thus providing little guidance. 
58 [2010] IESC 10, [2010] 2 IR 321, 370. 
59 [2002] IESC 44, [2002] 2 IR 169.  
60Society for the Protection of Unborn Children (Ireland) Ltd v Open Door Counselling Limited and Dublin 

Wellwoman Centre Limited [1988] 1 IR 594, 624 (HC). 
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However, it is concluded that on balance, while strong evidences exists as to the fact that 

Article 40.3.3º  is primarily directed at abortion, this does not lead to an automatic inference 

that it may thus be applied only to circumstances of abortion. This is supported by the recent 

decision of the Irish High Court in PP v Health Services Executive where it was held; 

[W]hile the ordinary common understanding of what in context was involved in the 

referendum which led to the present wording of Article 40.3.3° … was to protect the 

legal position created in Ireland by s 58 of the Offences Against the Person Act 1861, 

the provision, in its plain and ordinary meaning may also be seen as acknowledging in 

simple terms the right to life of the unborn which the State, as far as practicable, shall 

by its laws defend and vindicate. 61 

Thus, it is submitted a more viable approach in analysing the interaction of Article 40.3.3º 

and the autonomous decision of a pregnant woman to refuse a caesarean section is 

considering the inbuilt limitation of Article 40.3.3º. The State's obligation to uphold the right 

to life of the unborn applies only as far ‘as practicable.’ Thus, Hogan and Whyte question 

whether a compulsory caesarean section may be deemed practicable.62 Considering the 

invasive nature of an involuntary caesarean section, a question may arise as to whether, due 

to the competing constitutional rights of the mother ‘the right to life of the unborn can enjoy 

the protection ... normally ... available to it.’63 This is compellingly illustrated by the US 

decision in Re AC where the consequences of ordering an involuntary caesarean section 

where outlined,  

                                                      
61 [2014] IEHC 622. 
62 Gerard Hogan & Gerry Whyte, JM Kelly: The Irish Constitution (4th edn, Dublin Butterworths 2003) para 

7.3.297. Similarly in Baby O the Court highlighted the question of the practicability of subjecting all women of 

childbearing age to a pregnancy test before leaving Ireland, Baby O (n 59) 182.  
63 SPUC (Ireland) Ltd. v Grogan (No 5) [1998] 4 IR 343, 389 (SC). 
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[e]nforcement could be accomplished only through physical force or its equivalent. 

AC would have to be fastened with restraints to the operating table, or perhaps 

involuntarily rendered unconscious by forcibly injecting her with an anesthetic, and 

then subjected to unwanted major surgery. Such actions would surely give one pause 

in a civilized society, especially when AC had done no wrong.64 

However, due to the dangers inherent in engaging in balancing competing constitutional 

rights in the abstract, this question like so many in the realm of medical law is unlikely to be 

conclusively determined without the existence of a distinct factual scenario mandating the 

courts to reach a determination on this issue.65 

This essay has stressed the dangers of interfering with the autonomous right to consent to or 

refuse medical treatment and it is submitted such concerns are equally applicable in the 

context of duties owed by pregnant women to the foetus. In the United States concern has 

been raised as to the extent to which the lives of pregnant women became subject to state 

interference on the basis of foetal interests.66 Thus, should the courts in Ireland consider it 

appropriate to intervene to restrict a woman's healthcare decision on the basis of the duty she 

owes to her foetus caution must be exercised in order to prevent a rapid descent down a 

slippery slope to a society where all aspects of pregnant women's lives are monitored and 

restricted.67 Therefore, as in the case of parental duties and compulsory treatment of 

infectious diseases, restrictions on the autonomy of medical choice ought to be approached on 

the basis of cautious and reasoned considerations. The current legal position in Ireland is 

inappropriate due to the lack of guidance provided to practitioners, thus leading to an almost 

                                                      
64 Re AC (n 55). 
65 AG v X [1992] IESC 1, [1992] 1 IR 1, 78. 
66 American Civil Liberties Union, ‘Ferguson v City of Charleston: Social and Legal Context’ (1 November 

2000) <https://www.aclu.org/reproductive-freedom/ferguson-v-city-charleston-social-and-legal-contexts> 

accessed 16 March 2015. 
67 For example women partaking in legal activities which are harmful to their foetus, such as smoking and 

drinking alcohol, may be subjected to criminal sanctions see John A Robertson, ‘The Right to Procreate & In 

Utero Therapy’ (1982) 3(3) The Journal of Legal Medicine 333, 357. 
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inevitability of an emergency decision being sought in the near future. This creates 

difficulties as an emergency situation is an undesirable context for the determination and 

weighing of these conflicting rights and interests.68 

D           CONCLUSION 

This essay has discussed the limitations that may be imposed on healthcare decision making 

on the basis of duties owed to others. While it was concluded that the ethical concept of 

autonomy does not provide a barrier to restrictions on the basis of duties to others, an 

evaluation of the Irish legal position in light of comparative jurisprudence provides cause for 

caution. The current Irish legal position poses may difficulties for practitioners due to the 

lack of clarity and instruction that exists. However, this lack of clarity should not be 

interpreted as justifying overriding individual healthcare decisions, without a careful, 

contextual weighing of the competing rights. This is necessary to uphold autonomy’s 

contribution to the protection of patient interests. While morally one may approve of 

recognition of patient duties to others, the danger of interfering with autonomous choices is 

that it creates scope for overeager intervention in the future, thus undoing the progress 

medical law has achieved in freeing patients from their subordination to medical 

professionals. Thus, caution is urged in imposing such duties as the consequent effects may 

stretch beyond those immediately apparent. 

 

 

 

 

                                                      
68 For example regard should be had to the criticism of the emergency decision making process in Re AC (n 55) 

where ‘the trial judge … was called in during the worst of emergencies, with little time for reflection, to make a 

decision which under the best of circumstances is extraordinarily difficult.’ 
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THE ASSISTED DECISION MAKING (CAPACITY) BILL 2013: 

A STEP IN THE RIGHT DIRECTION BUT DOES IT GO FAR ENOUGH? 

Kevin Healy* 

 

A     INTRODUCTION 

It is said that disability is the last frontier in the struggle for civil rights.1 Within this debate, 

is the well supported argument that almost every person is capable of expressing their will 

and preferences with the right support provided to them.2 Ireland's Assisted Decision Making 

(Capacity) Bill 2013 (the Bill), introduced to enable Ireland to ratify the Convention on the 

Rights of Persons with Disabilities,3 is currently before the committee stage of the Dáil. The 

Bill sees the abolition of the much outdated current ward of court system, and the inclusion of 

an automatic review of those currently under wardship. The Bill moves away from the ‘best 

interests’ principle, which has been interpreted in a paternalistic way by the Irish courts, and 

moves towards the will and preferences model. Notwithstanding these positive moves 

forward by the Bill, there are still some concerns with the provisions of the Bill. In this article 

the Bill shall be assessed from a human rights perspective, in particular its conformity with 

the CRPD. Beginning with a brief outline of the definition of capacity within the Bill, 

pointing out any problems with the definition before moving on to look specifically at 

Informal Decision Making, Co-Decision Makers and Decision Making Representatives under 

the Bill and the problems which these provisions may present. 

 

 

                                                      
* BCL (International) II, University College Cork. 
1 Eilionóir Flynn and Anna Arstein-Kerslake ‘Legislating personhood: realising the right to support in exercising 

legal capacity’ [2014] 10 International Journal of Law in Context 81, 84. 
2 ibid 84. 
3 Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, entered into force 3 May 

2008) 2515 UNTS 3 (CRPD). 
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B    CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES 

Persons with disabilities became explicitly recognised in international law when the UN 

General Assembly adopted the Declaration on the Rights of Mentally Retarded Persons 19714 

and the Declaration on the Rights of Disabled Persons 1975.5 These, however, were non-

binding 'soft law' instruments. The World Programme of Action Concerning Disabled 

Persons (WPA) was adopted by the UN in 1981. One of the WPA’s goals was the 

equalisation of opportunities for people with disabilities. 

 

The WPA is explicitly acknowledged as one of the antecedents to the CRPD.6  The creation 

of the CRPD has been greeted as a great landmark in reframing the needs and concerns of 

persons with disability in the context of human rights.7 The purpose of the CRPD is to 

promote, protect and ensure the full and equal enjoyment of all human rights and 

fundamental freedoms by all persons with disabilities, and to promote respect for their 

inherent dignity.8 According to the preamble of the CRPD, disability is an evolving concept. 

It is also important to note that the CRPD does not equate disability with lack of mental 

capacity.9 The Bill is consistent with this as it does not equate a lack of capacity with having 

a disability.10 

 

The CRPD does not create any new human rights, but simply applies existing human rights to 

the circumstances of persons with disability.11 A crucial provision of the CRPD is Article 12. 

This is because Article 12 is inextricably linked to the enjoyment of so many of the other 

                                                      
4 UN GA Res 2856/26, 20 December 1971. A/RES/2856. 
5 UN GA Res 3447/30, 9 December 1975. A/RES/447. 
6 Rosemary Kayess and Philip French, ‘Out of the Darkness into Light? Introducing the Convention on the 

Rights of Persons with Disabilities’ [2008] 8 Human Rights Law Review 1, 24. 
7 ibid 2. 
8  CRPD (n 3) Article 1. 
9 Brendan Kelly, ‘The Assisted Decision-Making (Capacity) Bill 2013: content, commentary, controversy’      

[2014] Irish Journal of Medical Science 1, 2. 
10 ibid. 
11 Kayes and French (n 6) 20. 
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rights provided for in the CRPD. Article 12 provides for the equal recognition before the law 

of persons with disability. This cannot be derogated from, even in times of war, as per Article 

4 Paragraph 2 of the International Covenant on Civil and Political Rights.12 This is covered 

under Article 4 of the CRPD which states that nothing in the Convention shall derogate from 

existing international law.13 

 

Under Article 12 States Parties reaffirm that persons with disabilities have the right to 

recognition everywhere as persons before the law and that persons with disabilities enjoy 

legal capacity on an equal basis with others in all aspects of life. Article 12 also provides that 

States Parties shall take appropriate measures to provide access by persons with disabilities to 

the support they may require in exercising their legal capacity. Further to this, States Parties 

shall ensure that all measures that relate to the exercise of legal capacity provide for 

appropriate and effective safeguards to prevent abuse in accordance with international human 

rights law which shall respect the will and preferences of the person, apply for the shortest 

time possible, are subject to a regular review by a competent body and are proportional to the 

degree to which such measures effect the person's rights and interests. Subject to the 

provisions of Article 12, States Parties shall take all appropriate and effective measures to 

ensure the equal right of persons with disabilities to own or inherit property, to control their 

own financial affairs and to have equal access to bank loans, mortgages and other forms of 

financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of 

their property. The text of Article 12 doesn't explicitly require the abolition of substituted 

decision making but it switches the focus from deficits to supports that all people use in 

exercising legal capacity.14 

                                                      
12 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 

1976) 999 UNTS 171 (ICCPR). 
13 CPRD (n 3) Article 4(4). 
14 Flynn and Arstein-Kerslake (n 1) 89. 
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Legal capacity is the ability to hold rights and to be an actor under the law.15 As mentioned 

earlier, if a person is not afforded legal capacity then their achievement of other rights 

provided by the CRPD will be hindered also. Some of these other rights include, but are not 

limited to, the right to equality and non-discrimination under Article 5, the right to 

accessibility under Article 9, access to justice under Article 13, liberty and security of the 

person under Article 14, and living independently and being included in the community 

under Article 19. In addition to this, certain restrictions on legal capacity are seen as 

violations of Articles 5, 6 and 8 of the ECHR.16 

 

C    DEFINITION OF CAPACITY 

Section 3 of the Bill states that a person's capacity shall be assessed on their ability to 

understand the nature and consequences of a decision to be made by the them in the context 

of the available choices at the time the decision is made. A person lacks capacity to make a 

decision if they are unable to understand the information relevant to the decision, to retain 

that information, to weigh that information as part of the process of making the decision or to 

communicate their decision. An explanation should be given to the person in a way which is 

appropriate to them. The fact that a person can only retain the relevant information for a short 

period of time does not prevent them from being regarded as having the capacity to make the 

decision. 

 

The Bill continues to assume that a certain standard of mental capacity is a prerequisite to 

having legal capacity.17 This is not compatible with Article 12 of the CRPD. Under the Bill, 

                                                      
15 Eilionóir Flynn and Anna Arstein-Kerslake, ‘The Support Model of Legal Capacity: Fact, Fiction, or 

Fantasy?’ [2014] Berkeley Journal of International Law 124, 127. 
16 ibid 140. 
17 ibid 134.  
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there is a presumption of capacity. According to Bach and Kerzner, this presents a problem, 

in that a presumption is rebuttable.18  

 

Therefore, the legal recognition and associated rights can be withdrawn and restricted. 

Another concern which has been raised, by the College of Psychiatrists of Ireland, is that the 

definition is unclear on how long an individual must retain the information.19 They also 

provided a good suggestion which may help on clearing up the matter. If section 3(2)(b) was 

amalgamated with section 3(2)(c) to read ‘to retain that information for long enough to use or 

weigh that information as part of the process of making the decision’. 

 

D    INFORMAL DECISION MAKING 

The provisions of the Bill which provide for Informal Decision Making are the ones which 

cause the most concern. They may lead to a system of substituted decision making without 

any safeguards in place to protect the person for whom the decision is made. 

 

1 Outline of Provision 

Part 7 of the Bill deals with informal decision makers on personal welfare matters, apart from 

issues closely connected with non-therapeutic sterilisation, withdrawal of artificial life 

sustaining treatment or organ donation. This, in effect, mirrors the general defence under 

sections 5 and 6 of the Mental Capacity Act 2005.20 Under section 53 of the Bill a person 

may take or authorise the taking of an action in respect of the personal welfare of the relevant 

                                                      
18 Michael Bach and Lana Kerzner, ‘A New Paradigm for Protecting Autonomy and the Right to Legal 

Capacity’ (Law Commission of Ontario, October 2010) 97. <http://www.access-to-justice.org/mediabin/Article-

Summary-Bach.pdf> accessed 16 March 2015. 
19 College of Psychiatrists of Ireland ‘Assisted Decision Making (Capacity) Bill 2013 Comments from of the 

College of Psychiatrists of Ireland’ (November 2013) 

<http://www.irishpsychiatry.ie/Libraries/External_Events_Documents/Response_to_Assisted_Decision_Making

_Capacity_Bill_Nov_2013.sflb.ashx > accessed 16 March 2015. 
20 Mental Capacity Act 2005 (England & Wales).  
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person. An Informal Decision Maker shall not incur any legal liability which they would not 

have incurred if the relevant person had the capacity to consent in relation to the action, or 

had given consent to the informal decision maker to take or authorise taking action. An 

informal decision maker is also indemnified for expense incurred. As per section 53(6), an 

informal decision maker has the same powers of restraint as a decision making 

representative. Section 54 of the Bill deals with the limitations on the powers of an informal 

decision maker. 

 

2 Problems with Informal Decision Making 

Notwithstanding the CRPD silence on substituted decision making, the Committee on the 

Rights of Persons with Disabilities has been clear on its view of the matter. In its first general 

comment,21 the committee stated that States parties must review the laws allowing for 

guardianship and trusteeship, and take action to develop laws and policies to replace regimes 

of substituted decision making by supported decision making, which respects the persons' 

autonomy, will and preferences.22 The Committee's use of the word 'replace' suggests that 

systems allowing substituted decision making to work alongside supported decision making 

are in contravention with Article 12 of the CRPD.23 Furthermore, Article 31 of the Vienna 

Convention requires a treaty to be read in light of its object and purposes.24 In the view of 

Amnesty International, a person should not be allowed to make a decision for someone else, 

outside of the facilitated decision making process.25 

 

                                                      
21 CRPD/C/GC/1. 
22 ibid para 26. 
23 Suzanne Doyle and Eilionóir Flynn, ‘Ireland’s ratification of the UN convention on the rights of persons with 

disabilities: challenges and opportunities’ (2013) 41 British Journal of Learning Disabilities 171, 175. 
24 Amita Dhanda, ‘Legal Capacity in the Disability Rights Convention: Stranglehold of the Past or Lodestar for 

the Future?’ (2006-2007) 34 Syracuse Journal of International Law and Commerce 429, 461. 
25 Amnesty International & The Centre for Disability Law & Policy 2011, Principle 10(e). 
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A further problem, which presents itself, is that there is no obligation for informal decision 

makers to consult with family members of the relevant person.26 This, in combination with a 

lack of safeguards, such as a reporting procedure,27 which are required under Article 12(4) of 

the CRPD, may lead to this provision being used as de facto substituted decision making. 

This also leads to a fear that these powers could be abused in practice.28 Bach and Kerzner 

have said that the line between giving advice and making choices for another person is one 

which is easily crossed.29 

 

This lack of safeguards, present particular concern in relation to the restraint powers provided 

for under section 53(6). Section 27(5)(a) states that a person shall not do an act intended to 

restrain unless the relevant person lacks capacity in relation to the matter in question or the 

decision making representative reasonably believes that the relevant person lacks such 

capacity. This could be an arbitrary assessment of capacity which could lead to an unlawful 

depravation of liberty as provided by Article 14 of the CRPD. On the other side, it is also 

argued that the Bill fails to address key issues faced by informal decision makers.30 For 

example, a carer who wishes to lock the door if a confused person with dementia repeatedly 

tries to walk outside at night. 

 

In conclusion, it is submitted that informal decision making under the Bill could be used as a 

back door to substituted decision making which is in contravention with Article 12 of the 

CRPD. 

                                                      
26 Lucy Series, ‘The Assisted Decision-Making (Capacity) Bill in Ireland – a bit of a mixed bag’ 

<http://thesmallplaces.blogspot.co.uk/2013/07/the-assisted-decision-making-capacity_25.html> accessed 16 

March 2015. 
27 Kelly (n 9) 12. 
28 Darius Whelan, ‘Ireland’s Assisted Decision-Making (Capacity) Bill 2013’ 

<http://irishlawblog.blogspot.ie/2013/08/irelands-capacity-bill-2013.html> accessed 16 March 2015. 
29 Bach and Kerzner (n 18) 77. 
30 Kelly (n 9) 12. 

http://thesmallplaces.blogspot.co.uk/2013/07/the-assisted-decision-making-capacity_25.html
http://irishlawblog.blogspot.ie/2013/08/irelands-capacity-bill-2013.html
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E    CO-DECISION MAKING 

While the introduction of provision for co-decision making in the Bill is a step in the right 

direction, towards replacing substituted decision making with supported decision making, 

there are still some drawbacks to this area of the Bill which need to be addressed. 

 

1 Outline of Provision 

Chapter 4 of the Bill deals with co-decision making. Under section 18(1) of the Bill, a person 

who has reached the age of 18 years and who considers that their capacity is in question, or 

may shortly be in question, may appoint a suitable person, who has also reached that age, to 

jointly make with the first person one or more than one decision on the first person's personal 

welfare or property and affairs. A person is suitable for appointment as a co-decision maker if 

they are a relative or friend who has had such personal contact with the proposed appointer 

over such a period of time that a relationship of trust exists between them. An appointment is 

made in a co-decision making agreement. As per section 17(3)(a), a co-decision making 

agreement has no effect unless it is subject of a co-decision making order. An application to 

the Circuit Court is necessary for a co-decision making order. An appointer may appoint 

more than one person as a co-decision maker, but they may not appoint more than one person 

in respect of the same relevant decision. A co-decision maker for the appointer shall advise 

the appointer respecting matters the subject or to be the subject of relevant decisions, and 

shall share with the appointer the authority to make relevant decisions and may do all things 

necessary to give effect to the authority vested in them. Where a relevant decision requires 

the signing of any document for its implementation, the document is void unless the 

appointer and the co-decision maker co-sign the document. A co-decision maker shall not 

refuse to sign a document if two conditions are met. Firstly, a reasonable person could have 
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made that relevant decision and secondly, no harm to the appointer or any other person is 

likely to result from that relevant decision. 

 

2 Problems with Co-Decision Making 

According to the Committee's general comment, supported decision making must be 

available to all.31 As section 18(1) states that a person who considers their capacity to be in 

question, or may shortly be in question, may appoint a co-decision maker, this does not fit the 

requirement that supported decision making must be available to all. It suggests that the main 

group affected will be those with impaired decision making abilities and in turn cognitive 

disabilities.32 

 

The need to apply to the Circuit Court to have a co-decision making order granted is likely to 

place a great demand on court resources.33 As the cases are not in public, there is also 

concern about the consistency of court decisions. There is no obligation on the Circuit Court 

to terminate the co-decision making order upon an application to do so. This means a person 

may be stuck in a co-decision making agreement for longer than they wish to be.34 This is in 

contravention with the view of the Committee in their general comment. They stated that the 

person must have the right to refuse support and terminate or change the support relationship 

at any time.35 

 

Another concern is that co-decision making could be used as a vehicle for substituted 

decision making without the same safeguards which apply to more serious impediments to an 

                                                      
31 CPRD (n 21) para 29(a). 
32 Flynn and Arstein-Kerslake (n 15) 134. 
33 Kelly (n 9) 12. 
34 Series (n 26). 
35 CPRD (n 21) para 29(g). 
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individual's liberty.36 The use of the term ‘reasonable person’ and the no harm requirement in 

section 19 have been said to act not as a gateway to substituted decision making, but as a 

gateway to substituted refusal.37 The outcome approach of assessing capacity, used in this 

section, is contradictory to section 3 of the Bill which states that a person's capacity is to be 

assessed functionally. This approach has also been criticised for its failure to afford persons 

with disabilities the dignity of making mistakes and taking risks on an equal basis as persons 

without disabilities.38 

 

Series argues that the restriction on the number of people appointed per decision type to one 

is unnecessary.39 She contends that there are attractions to having more than one, per type of 

decision. First of all, she claims problems could arise when a decision needs to be made with 

haste and the co-decision maker is unavailable. Secondly, she states that with 'reasonableness' 

being a subjective standard, what one co-decision maker might find unreasonable and refuse 

to acquiesce to, another may find perfectly reasonable. 

 

A final problem identified with co-decision making, is that there is no provision in place for 

people with no naturally occurring support networks.40 It is possible to appoint a co-decision 

maker for a person who lacks these support networks, as can be seen by the law in Alberta 

and Saskatchewan.41 Under Article 12(3) of the CRPD, the State owes a duty to an 

individual, to take steps to develop relationships as a basis for the support they need.42 

 

                                                      
36 Eilionóir Flynn, ‘Assisted-Decision Making (Capacity) Bill 2013 finally published’ 

<http://humanrights.ie/mental-health-law-and-disability-law/assisted-decision-making-capacity-bill-2013-

finally-published/> accessed 16 March 2015. 
37 Series (n 26). 
38 Doyle and Flynn (n 23) 174. 
39 Series (n 26). 
40 Series (n 26). 
41 Bach and Kerzner (n 18) 85, 86. 
42 Bach and Kerzner (n 18) 92. 

http://humanrights.ie/mental-health-law-and-disability-law/assisted-decision-making-capacity-bill-2013-finally-published/
http://humanrights.ie/mental-health-law-and-disability-law/assisted-decision-making-capacity-bill-2013-finally-published/
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In conclusion, it is put that the co-decision making provisions of the Bill are too problematic 

and are still in need of some modification in order to ensure that they afford the appointers 

the protection they have a right to under the CRPD. 

 

F    DECISION MAKING REPRESENTATIVES 

The provisions of the Bill outlining decision making representatives provide for a system of 

substituted decision making. Unlike informal decision making, there are safeguards in place 

as to the powers of decision making representatives. Notwithstanding these safeguards, 

concerns still present themselves with regard to how these provisions would work in practice. 

 

1 Outline of Provision 

Section 23(2)(b) of the Bill sets out that the court may appoint a decision making 

representative, following a declaration under section 15(1)(b) that the relevant person lacks 

capacity, even if the assistance of a co-decision maker were made available to them. As per 

section 23(3) of the Bill, where no suitable person is willing or able to act as a decision 

making representative, the court shall request the Public Guardian to nominate two people 

from the panel established under section 61(1), and the court may appoint one of these 

nominees to act as a decision making representative for the relevant person. Section 24(2) 

sets out the criteria which exclude a proposed appointee from becoming a decision making 

representative. These include, but are not limited to, the proposed appointee not having 

reached the age of 18; the proposed appointee has been convicted of an offence in relation to 

the person or property of the relevant person or the person or property of a child of the 

relevant person; a safety or barring order has been made against the proposed appointee in 

relation to the relevant person. Section 27 provides restrictions on the powers of a decision 

making representative. A decision making representative cannot stop a person from seeing 
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the relevant person, they shall not without the express approval of the court exercise any 

powers in relation to the settlement of any part of the property of the relevant person, and 

they shall not have the power to refuse life sustaining treatment on behalf of the relevant 

person. Section 27(5) of the Bill deals with the powers of restraint that a decision making 

representative may exercise. 

 

2 Problems with Decision Making Representatives 

The first problem which presents itself is the fact that this is a substituted decision making 

regime. There is a three step test for defining a substituted decision making system.43 Firstly, 

legal capacity is removed from the relevant person, even if only in respect of one decision. 

Secondly, a decision making representative can be appointed by someone other than the 

relevant person. Finally, any decision made is bound by what is believed to be in the 

objective ‘best interests’ of the relevant person, as opposed to their own will and preferences. 

It is contended that the provisions for decision making representatives, under the Bill, satisfy 

these three criteria. Amnesty International state that substituted decision making should be 

used as a last resort, and only where the will and preferences of the relevant person are 

unknown after all supports have been considered.44 Series argues that notwithstanding the 

safeguards in place, this regime is likely to be a worry for the CRPD Committee.45 

 

Under the Bill, the decision making representative can be someone who is a stranger to the 

relevant person. This is in direct contrast with regimes in countries such as France, Greece 

and Hungary, all of whom have ratified the CRPD, where people can choose their own 

guardian. Series points to a 2011 Report by the EU Agency for Fundamental Rights which 

                                                      
43 Flynn and Arstein-Kerslake (n 15) 129. 
44 Amnesty International & The Centre for Disability Law & Policy (n 25) principle 8. 
45 Series (n 26). 
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stressed the importance of the relationship between the relevant person and their guardian.46 

This matter seems to have been overlooked by the Bill. 

 

Having regard to the provisions concerning the powers of restraint, Kelly says that the 

provisions are unclear as to in what situations the decision making representative would be 

using restraint in the first place.47 

 

 An issue which may pose a great problem is the Bill’s interaction with the Mental Health Act 

2001 (2001 Act). Section 2 of the 2001 Act defines a voluntary patient as a person receiving 

care in an approved centre who is not the subject of an admission order or a renewal order. 

Therefore, there is no requirement for capacity. Accordingly, a person may become a 

voluntary patient solely on the basis that a decision making representative has given consent 

on their behalf, and so they will not receive the statutory protection afforded to involuntary 

patients under the 2001 Act. This could be seen as an unlawful deprivation of liberty under 

Article 5(1) of the ECHR, and in turn is not permitted under section 27(7) of the Bill.48 The 

College of Psychiatrists of Ireland has stated that this relationship between the Bill and the 

2001 Act needs to be clarified.49 

 

It is argued that there needs to be stricter safeguards put in place with regards to the decision 

making representative provisions of the Bill, so as to ensure that substituted decision making 

is a final resort. Furthermore, there needs to be more clarity in ensuring the Bill engages with 

the 2001 Act in a cogent manner. 

 

                                                      
46 Series (n 26). 
47 Kelly (n 9) 11. 
48 Kelly (n 9) 13. 
49 College of Psychiatrists of Ireland (n 19). 
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G    CONCLUSION 

While it is accepted that the Bill is a welcome step forward for Ireland in its pursuit of 

ratification of the CRPD, it still presents some major stumbling blocks to this goal. It has 

been shown that, in its definition of capacity, the Bill still assumes that a certain standard of 

mental capacity is a prerequisite to achieving legal capacity. This is incompatible with Article 

12 of the CRPD. Furthermore, the system of informal decision making is seen by some to act 

as a back door version of substitute decision making. Informal decision making's lack of 

statutory safeguards is quite the cause for concern, and one would hope this may be rectified 

before any Bill is passed. On the topic of co-decision makers, it is argued that the provisions 

have too many gaps in them to be effective with the 'will and preferences' model required by 

the CRPD. This idea, in theory, is a good system and may be effective were the flaws to be 

corrected. Having regard to Decision Making Representatives, it is contended that the 

safeguards in place are not stringent enough. It is conceded that there must be provision for a 

certain level of substituted decision making, but only where the 'will and preferences' of the 

relevant person are unknown and all available supports have been considered. As one of the 

motivating factors behind the introduction of the Bill was to introduce legislation in 

conformity with the CRPD, it would be a needless and wasteful use of both time and 

resources to pass a bill which would need significant amendments to enable Ireland to ratify 

the CRPD. It is proposed that the Oireachtas should give the criticisms of the Bill careful 

consideration before voting on it in order to make amendments to bring the Bill into line with 

Article 12 of the CRPD. 
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THE BASIS FOR CONCERN ABOUT ‘SEXTING’: GENDERED ASSUMPTIONS 

ABOUT THE HARM SEXUALISATION CAUSES TO THE YOUNG 

Samantha Long* 

 

A  INTRODUCTION 

In this day and age, technology is an inseparable part of adolescents’ lives.1 A result of this 

has been the emergence of the recent phenomenon of ‘sexting’, a colloquial and sensational 

term utilised predominately by the media to describe ‘the transmission by text message of 

one’s body image in an allegedly sexual pose’.2 The law, as a result, has had to face an issue 

‘which rests uncomfortably between the boundaries of traditional pornography and child 

pornography’ and is otherwise known as ‘Self-Produced Child Pornography’.3 The Child 

Trafficking and Pornography Act 1998 (1998 Act) has now overlapped with the practice of 

‘sexting’ and has made it ‘an offence to produce, distribute or possess sexual material of a 

teenager’, who is therefore underage, even though the material may have been created and 

sent with the full knowledge and consent of those involved.4  

 

Despite the distinct lack of academic literature on the subject, questions arise concerning ‘the 

appropriate balance to be struck in modern society between freedom of expression, bodily 

integrity, privacy and other constitutional doctrines’,5 with Karaian for example describing the 

legal classification of ‘sexting’ as child pornography as evidence of the ‘law’s explicit 

                                                      
*BCL (Hons) LLM (Health and Care Law), University College Cork. The author would like to thank Dr 

Catherine O'Sullivan for her guidance in the production of this article. 
1 Marsha Levick & Kristina Moon, ‘Prosecuting Sexting as Child Pornography: A Critique’ (2009-10) 44 Val 

UL Rev 1035, 1039.  
2 Brian Simpson, ‘Challenging childhood, challenging children: Children’s rights and sexting’ (2013) 16 (5-6) 

Sexualities 690, 691.  
3 This term describes ‘images that possess the following criteria: they meet the legal definition of child 

pornography and were originally produced by a minor with no coercion, grooming, or adult participation 

whatsoever’. Mary Graw Leary, ‘Self-Produced Child Pornography: The Appropriate Societal Response to 

Juvenile Self-Exploitation’ (2007) 15 Va J Soc Pol'y & L 1, 4 as referenced by Brian Hallisey, (n 4).  
4 Brian Hallisey, ‘The Constitutional Status of “Sexting” and Self-Produced Child Pornography’ (2012) 22(4) 

Irish Criminal Law Journal 109, 111.  
5 ibid.  
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censorship of teens’ digital sexual expression’.6 The actual or threatened prosecution of 

teenagers for the distribution and possession of child pornography as the result of ‘sexting’ 

has ‘sparked recent discussion of the phenomenon’.7 This practice has been criticised as ‘a 

gross misapplication of child pornography statutes by using them as a sword and not a shield 

to protect exploited child victims’.8 Simpson identifies an alternative response to ‘sexting’ as 

appearing to be ‘grounded in the concern that it often arises from the sexualisation of our 

culture’ with the role of gender being ‘pivotal to understanding its practice’.9  

 

Such approaches raise concerns regarding the age of consent as well as the right to sexual 

expression. The current Irish legislation will be considered, as will the relationship between 

‘sexting’ and the ‘sexualisation’ of girls. The various difficulties which have arisen in the 

United States of America and Canada, as well as Ireland, in relation to the right to sexual 

expression will also be discussed. By looking at the approach taken in the United States of 

America and Canada in particular, gendered assumptions in practice become evident. Finally, 

reform options will be briefly covered.  

B  THE CURRENT LEGISLATIVE POSITION IN IRELAND 

Although there is no explicit or implicit reference to the practice of underage ‘sexting’ in the 

1998 Act, it has been made a criminal offence by what is described as ‘an accidental 

combination of ageing legislation, broadly drafted definitions and modern technology to 

create a novel situation’.10 Hallisey describes the definition section of the 1998 Act as a 

‘catch-all, subjective provision which will potentially capture any image of a subject posing 

                                                      
6 Lara Karaian, ‘Lolita speaks: “Sexting”, teenage girls and the law’ (2012) 8(1) Crime Media Culture 57, 63.  
7 Simpson (n 2) 691.  
8 Levick & Moon (n 1) 1035.  
9 Jessica Ringrose, Rosalind Gill et al, A Qualitative Study of Children, Young People and ‘Sexting’: A Report 

Prepared for the NSPCC (London: National Society for the Prevention of Cruelty to Children, 2012), as 

referenced by Simpson, (n 2) 692. 
10 This is due to the broad definitions in the 1998 Act. See Hallisey (n 4), s 2 of the 1998 Act is the definition 

section and defines child as under the age of seventeen years. S 5(1) provides that the production or distribution 

of child pornography is a crime. Under s 6(1), knowingly possessing child pornography is also an offence.  
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provocatively in a sexually suggestive manner’ thus allowing for the prosecution of even ‘a 

very ‘mild’ case of [“sexting”] … were prosecutorial discretion to run awry’.11 The use of 

laws which were designed to protect children as opposed to prosecute them has attracted 

much criticism, with Stone noting that the use of conventional child pornography legislation 

can be ‘inappropriately heavy-handed and draconian’.12 Furthermore, there is no discretion to 

account for the age of the defendant and the sanctions are particularly harsh ‘as they are 

directed at sexual offenders, predators and paedophiles’.13  

 

The legislative position is further complicated when the issues relating to ‘sexting’ are 

compared with the age of consent laws under the Criminal Law (Sexual Offences) Act 2006 

(2006 Act) which have clear and definite cut-off points. These laws will inevitably overlap as 

studies show that the majority of those prosecuted for age of consent violations are in their 

teens or early twenties.14 Unfortunately, this leads to legal anomalies. Age of consent laws are 

usually justified on the basis that the young person is protected from sexual exploitation by 

adults.15 Thus, on their face, these laws ‘suggest that the only appropriate teenage sexuality is 

an absence of sexuality’, with age of consent laws ‘that deny any capacity to consent even 

between teenage peers conveying this message with particular force’.16 According to 

Sutherland, however, the concept that ‘no sexual activity is appropriate during the teenage 

years is dramatically undercut by elements of legal regulation that can be characterized as 

                                                      
11Hallisey (n 4).   
12 Nigel Stone, ‘The “Sexting” Quagmire: Criminal Justice Responses to Adolescents’ Electronic Transmission 

of Indecent Images in the UK and the USA’, (2011) 11(3) Youth Justice 266, 266. Simpson notes that ‘some 

commentators arguing that laws designed to protect children from becoming victims of child pornography 

should not be used to punish those same children when they send sexual images of themselves to others’. (n 2) 

696. 
13 Once the subject of the material is under seventeen years of age and the material is considered to be child 

pornography under the broad definitions contained in the 1998 Act, then the defendant will be guilty if he or she 

created, distributed or possessed the material. See Hallisey (n 4). 
14 Kate Sutherland, ‘From Jailbird to Jailbait: Age of Consent Laws and the Construction of Teenage 

Sexualities’, (2002-03) 9 Wm and Mary J. Women & L 313, 316.  
15 Michelle Oberman, ‘Turning Girls into Women: Re-evaluating Modern Statutory Rape Law’ (1994) 85 J Crim 

L & Criminology 15, Britton Guerrina,’Comment, Mitigating Punishment for Statutory Rape’ (1998) 65 U Chi L 

Rev 1251 as referenced by Sutherland (n 14) 315.  
16 ibid 332.  
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mandating a certain level of sexual activity or at least a certain type of sexual expression’.17 

Section 2 of the 2006 Act criminalises any person who engages in or attempts to engage in a 

sexual act with a child under the age of 15, while section 3 does so with regard to children 

under the age of 17. However, an underage couple who engages in sexual activity ‘may not be 

breaking the law if they come within one of the exceptions’ and yet, if they film the sexual 

act, ‘they are open to the full force of the criminal law, notwithstanding the fact that the 

sexual act may be legal’.18  

C  THE LINK BETWEEN ‘SEXTING’ AND SEXUALISATION 

The larger social context that tends to inform the debate regarding ‘sexting’ is often taken as 

one which considers the relationship of ‘sexting’ to the ‘sexualisation’ of girls in 

contemporary culture, according to Karaian.19 Sexualisation is ‘the act of giving someone or 

something a sexual character’ and moulding the sexuality of children ‘into stereotypical forms 

of adult sexuality’.20 The fact that contemporary western culture has become sexualised is 

evident in the ‘proliferation of bodies “on display” … via mediums such as film, television, 

advertising, fashion, music videos, lad mags and internet pornography’.21 Durham claims that 

‘the media contributes to a cultural landscape in which the sexual objectification of girls is 

                                                      
17 ibid. 
18 Their crime will simply be the recording of their sexual encounter, and for this crime they may be convicted 

under the 1998 Act and labelled as sex offenders. Sutherland (n 14). 
19 This also involves the undermining of law by the ‘Lolita effect’, which refers to the book of the same name by 

Meenakshi Gigi Durham and references the apparently ‘distorted and delusional set of myths about girls’ 

sexuality that circulates widely in our culture and throughout the world, that works to limit, undermine, and 

restrict girls’ sexual progress’. See MG Durham, The Lolita Effect: The Media Sexualization of Young Girls and 

What We Can Do About It (New York: Penguin Group, 2008) 12, as referenced by Karaian, (n 6) 58. 
20 Emma Rush, & Andrea La Nauze, Corporate paedophilia: Sexualisation of children in Australia. 

Australian Institute Working Paper #90 (Deakin, ACT: Australian Institute, 2006), available at  

<http://www.tai.org.au/documents/dp_fulltext/DP90.pdf> accessed 16 March 2015 1, as referenced by RD Egan 

& GL Hawkes, ‘Endangered Girls and Incendiary Objects: Unpacking the Discourse on Sexualization’ (2008) 

12, Sexuality and Culture 291, 294. 
21 Clare Bale, ‘Sexualised Culture and Young People's Sexual Health: A Cause for Concern?’ (2010) 

4/10 Sociology Compass 824-840, 824 as referenced by Alison Afra and Jean Quigley, ‘Children's Construction 

of “Porn” in an Irish Primary School: Implications for Boys’ 321-346 in Elizabeth Kiely and Maire Leane 

(Eds), Sexualities and Irish Society: A Reader (Ireland, Orpen Press) 2014, 323.  

http://www.tai.org.au/documents/dp_fulltext/DP90.pdf
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acceptable and even normal’.22 Given the gravity of the claims put forward by various 

commentators, ‘empirical grounding seems crucial’.23 However, Rush and La Nauze admit 

that, ‘research on the effects of sexual content in the media on sexual attitudes and behaviours 

[sic] in adolescents is extremely limited, and studies of effects on children are virtually non-

existent’.24 Therefore the literature on sexualisation appears to create ‘a rhetorical, as opposed 

to an empirical, link between sexualisation and its proposed effects’.25 Furthermore, ‘the lack 

of any sustained discussion’ on the impact of sexualisation on boys is curious ‘[g]iven the 

seemingly universal quality of sexualisation’.26 Yet the debate on sexualisation seems to 

combine sexual expression in girls with sexualisation; according to Egan and Hawkes, the 

portrayal of the problem as gender specific ‘reproduces historically persistent patriarchal and 

moralizing beliefs about the compliant and pathological nature of heterosexual female 

sexuality’.27 Such a gendered vision is certain to have direct implications on the concerns 

relating to ‘sexting’ given that the sexualisation of girls is viewed as the basis for such 

methods of sexual expression, the right to which will now be considered.  

  

                                                      
22 This escalates practices such as the fast-growing area of sex trafficking. MG Durham, The Lolita Effect: The 

Media Sexualization of Young Girls and What We Can Do About It (New York: Penguin Group, 2008), 130-

131, as referenced by Egan & Hawkes, (n 20) 296.  
23 Emma Rush and Andrea La Nauze caution that, ‘the sexualization of children could play a role in “grooming” 

children for paedophiles [sic]’ by sending the message that ‘contrary to laws and ethical norms, children are 

sexually available’. See Rush and La Nauze (n 20) 4, as referenced by Egan & Hawkes (n 20) 295.  
24 Egan & Hawkes (n 20) 296.  
25 ibid. 
26 Although boys are briefly mentioned in sexualisation literature, they seem to mostly escape the consequences. 

At the most extreme, sexualisation fosters predatory behaviour by ‘teaching them to be sexually violent’ and 

partake in the sex industry, Bell (2007) as referenced by Egan & Hawkes (n 20) 304. 
27 Egan & Hawkes (n 20) 293-294. According to the literature, sexualisation is problematic because girls are too 

young to ‘correctly’ decipher such images. However the fact that even the youngest boys seem unhampered and, 

for the most part, unaffected by sexualisation indicates that the problem is not really about age but the production 

of a particular type of sexually precocious girl, 305. This is in contrast to the view that it is ‘violent’ boys and not 

‘sexualised’ boys whom society positions as deviant. See generally Valerie Walkerdine, ‘Violent Boys and 

Precocious Girls: Regulating Childhood at the end of the Millenium’ (1999) Contemporary Issues in Early 

Childhood 1(1), as referenced by Afra & Quigley, (n 21) 325. 
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D  THE RIGHT TO (SEXUAL) EXPRESSION 

 Concerns about ‘sexting’ and the suggested responses to dealing with this phenomenon 

conflict with the child’s right to sexual expression.  

1 The United States of America 

In the United States, arguments have been advanced based on the applicability of the First 

Amendment right to free speech. In New York v Ferber,28 the Supreme Court rejected the 

inclusion of ‘sexually explicit visual depictions of minors’ from First Amendment protection 

and reiterated this decision in Osborne v Ohio29 on the basis that the use of children as 

subjects of pornographic materials was ‘harmful to the physiological, emotional and mental 

health of the child’, that such materials formed ‘a permanent record of that harm’ and that the 

harm caused was exacerbated by the circulation of the materials.30 However, it is well 

established, according to Stone, that ‘statutory provisions that restrict rights of free speech 

must be narrowly drawn and represent a considered legislative judgment that a particular 

mode of expression has to give way to other compelling needs of society’.31 It would thus be 

open to argument on First Amendment grounds that ‘legislation aimed at countering child 

pornography was unconstitutionally over-wide if applied to sanction against “sexting’’’ where 

the images transmitted did ‘not capture sexual abuse of any child’.32  

 

2 Ireland 

In Ireland, the right to freedom of expression is enshrined in Article 10 of the European 

Convention on Human Rights (ECHR). The ECHR was incorporated into Irish law by the 

European Convention on Human Rights Act 2003. The right is qualified with reference to the 

                                                      
28 (1982) 458 US 457.  
29 (1990) 495 US 103. The decision was also extended to the possession as well as the distribution of 

pornographic images of children.  
30 Stone (n 12) 271.  
31 ibid. 
32 ibid. 
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need to protect morals and health while in Handyside v UK 33 and Muller v Switzerland,34 the 

European Court of Human Rights accepted that the restriction of children’s access to 

sexualised imagery could be legitimate. Article 10 was tested in the UK in R v Smethurst 35 

with the Court of Appeal noting the need to avoid excessive rigidity, thus enabling the law to 

keep pace with changing circumstances, including an evolving sense of what is ‘indecent’.36 

The statute in question came within the qualifying ambit of Article 10(2), in particular by 

seeking to protect children from being exploited. While the case did not present facts akin to 

adolescent ‘sexting’, Stone anticipates that a challenge might be made on the basis that 

‘sexting’ pursued or assisted by a willing subject does not fall within the qualification 

provision of Article 10(2) since no protection from exploitation is at stake.37  

3 Canada 

By way of contrast, the Canadian Supreme Court in R v Sharpe focused on the particular harm 

of censoring youths’ private sexual expression, a harm which it found ‘outweighs any tenuous 

benefit that prohibiting self-authorised private recordings might confer in preventing harm to 

children’.38 The relevant Charter provisions are broadly equivalent to Article 10 of the ECHR. 

In determining whether the criminalisation of all forms of child pornography, including self-

generated child pornography, was constitutional, the Canadian Supreme Court chose not to 

strike down the relevant provisions but created an exception to them on the basis that it 

entrenched on the freedom of expression of children to produce pornographic material of 

lawful activity. Therefore self-produced sexualised images of children were regarded as part 

of their sexual expression.  

                                                      
33 (1976) 1 EHRR 737. 
34 (1991) 13 EHRR 212. 
35 [2002] 1 Cr App R 6. 
36 Stone (n 12) 272.  
37 ibid. 
38 [2001] SCC 2, as referenced by Karaian (n 6) 60.  
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Whichever approach is taken to the right to digital sexual expression, the right will inevitably 

be undermined by the gendered assumptions about the harm sexualisation causes which 

become apparent both in case law and media relating to ‘sexting’, as will be discussed.  

E  GENDERED ASSUMPTIONS EVIDENT IN PRACTICE 

1 The United States of America 

In relatively recent times, prosecutors, judges, legislators and legal commentators in the 

United States of America ‘have grappled with the appropriate criminal justice response to the 

“sexting” phenomenon’.39 The first case to challenge the constitutionality of prosecuting teens 

for their digital sexual expression was Miller v Mitchell40 which resulted from Pennsylvania 

District Attorney Skumanick’s threat to bring child pornography charges against teenagers 

who had been caught ‘sexting’ and who refused to attend a gender-based ‘re-education’ 

programme.41 The plaintiffs argued that the two photographs in question ‘were not made by 

abusing or coercing the girls, were not made for commercial purposes, and [did] not depict 

sexual activity or lascivious display of the genitals or pubic area’ and as such were legal, thus 

constituting expression protected by the First Amendment to the US Constitution.42 Levick 

and Moon strongly criticise the decision to prosecute the subjects of the photographs on the 

basis that being the subject of an alleged pornographic image is not itself a crime under any 

child pornography statute.43  

 

However, it was the gender-segregated curriculum that made up the education programme 

designed for the ‘sexters’ and which was rejected by the court that illustrates the gendered 

                                                      
39 Though the ambit of concern has extended to jurisdictions including Canada and Australia, the ‘sexting’ 

controversy has been significantly more muted in the United Kingdom and Ireland, with no directly related case 

authority. Stone (n 12) 267.  
40 (2010) No 09-2144 WL 935766.  
41 Three girls refused this ultimatum. Karaian (n 6) 57.  
42 (2010) No 09-2144 WL 935766 [63], as referenced by Karaian (n 6) 61-2.  
43 Neither is prosecution sustained by most criminal accomplice statutes. Levick & Moon (n 1) 1047.  
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assumptions about the harm sexualisation causes. While ‘both boys and girls were encouraged 

to resist mainstream media representations of femininity and masculinity’, only the girls were 

‘implicitly cast as inviting sexual violence via their behaviours’ (their disrespectful sexual 

expression), according to Karaian.44 They were required to choose between digitally 

expressing desire and the right to be free from violence. This is particularly worrying given 

that the findings of reports overwhelmingly emphasise girls’ as opposed to boys’ engagement 

in sexting’.45 

 

Assumptions based on gender also run through much of the abstinence-only curricula in the 

United States of America. A ‘pervasive theme’, Ehrlich notes, is that boys have little control 

over their sexual desires and are ‘easily satisfied by casual sex, whereas girls have far less 

natural desire and care about developing the emotional dimensions of a relationship’.46 These 

stereotypes are presented as ‘irrefutable gender truths and students are not encouraged to 

question their validity or the assumptions upon which they are based’.47 This reflects the 

traditional view which ‘started well over a century ago’ that women are responsible for 

controlling male sexual behaviour, the implications being that sex, with all of its damaging 

consequences, will be the girl’s fault, ‘either because she failed to keep her own urges in 

check or was unable to help her boyfriend control his’.48 However, Sutherland identifies the 

continuation of a clear reluctance to view boys as sexually exploitable by women and 

contends that this ‘may represent adherence to sexual stereotypes about male desire that 

ultimately deny boys protection against non-consensual heterosexual encounters’.49 In the 

                                                      
44 Karaian (n 6) 68.  
45 National Campaign to Prevent Teen and Unplanned Pregnancy and Cosmo Girl, Sex and Tech: Results from a 

Survey of Teens and Young Adults (2009), available at: <http://www.thenationalcampaign.org/sextech/> 

accessed: 17th March 2015, as referenced by Karaian, (n 6) 65.  
46 J Shoshanna Ehrlich ‘From Age of Consent Laws to the “Silver Ring Thing”: The Regulation of Adolescent 

Female Sexuality’ (2006) 16 Health Matrix 151, 178.  
47 ibid. 
48 ibid. 
49 Sutherland (n 14) 321.  

http://www.thenationalcampaign.org/sextech/
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face of such stereotypes, psychologists suggest that it is very difficult for boys to 

acknowledge that they have been victimized.50 Therefore stereotypical gendered assumptions 

have the dangerous effect of potentially diluting acknowledgment of the harm sexualisation 

causes to both boys and girls.  

2 Canada 

Notwithstanding the ‘private use exemption’ in the Canadian Supreme Court’s decision of R v 

Sharpe which allowed privately captured sexual images exchanged via technology between 

minors who were intimate partners for their mutual enjoyment to be exempt from child 

pornography laws, the criminal prosecutions of Canadian youth who consensually ‘sext’ 

remains a technical possibility in those instances wherein privately captured images are 

exchanged between individuals who are not ‘intimate partners’.51 The lack of a formal 

regulation of consensual teenage sexting by the Canadian state can be understood as the 

development of a terrain wherein sexting has been left to be ‘sorted out according to existing 

[extra-legal] power relations’,52 an analogy of which may be drawn with the current Irish 

legislative position previously discussed.  

 

The CCCP’s ‘Respect Yourself’ Internet safety initiative was launched in Canada in 2009 and 

was aimed at youth aged 13 and older to teach them about the risks of ‘sexting’. The 

campaign has been criticised by Karaian on the basis that its ‘over-representation of a 

particular subset of females exposes the rather gendered, raced and classed focus’ – one which 

runs contrary to ‘sexting’ studies’ findings that girls and boys ‘sext’ at almost equal rates to 

                                                      
50 ibid. 
51 Lara Karaian, ‘Policing “sexting”: Responsibilization, respectability and sexual subjectivity in child 

protection/crime prevention responses to teenagers’ digital sexual expression’ (2013) Theoretical Criminology 

282, 283. 
52 Sutherland (n 14) as referenced by Karaian (n 51). 
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one another.53 When self-respect is viewed as an ‘obligation for girls, rather than boys, to 

abstain from digital sexual expression as a way of managing its risks’, she argues, ‘it reifies a 

sexual double standard which, culturally and legally, has resulted in girls’ sexual activities 

being disbelieved or judged and punished more harshly’.54 Furthermore, the campaign’s 

reflection of ‘mainstream sexual discourses that narrowly frame girls’ sexual empowerment in 

terms of their ability to say “no”, rather than to say “yes”, to sex and sexual expression’ 

promotes the continuation of “sexual norms within which girls, not boys, who say ‘yes’ to 

sexual expression may be subject to shame and blame by both society and the criminal justice 

system should they ever be sexually victimized”.55 It also paradoxically reproduces certain 

teenage female ‘sexters’ as ‘desirable objects in sex’56 and thus ‘sustains the very 

“sexualizing” [sic] and objectifying social context it appears to rail against’.57  

F  REFORM 

While much of the moral panic around ‘sexting’ is ‘fuelled by media coverage of the punitive 

legal response to [the] practice’, ‘national, local, and online media sources across North 

America have pronounced girls the disempowered and duped victims of “sexting”’.58 

Commentators have focused on the gendered nature of ‘sexting’ and the manner in which 

girls are pressured and sexualised by a ‘sexting’ culture that is driven by a broader 

                                                      
53 M Fleschler Peskin et al, ‘Prevalence and Patterns of Sexting Among Ethnic Minority Urban High School 

Students’ (2013), Cyberpsychology, Behavior, and Social Networking 16(6), 454–459, Amanda Lenhart, Teens 

and Sexting: How and Why Minor Teens are Sending Sexually Suggestive Nude or Nearly Nude Images via Text 

Messaging (Pew Research Centre Report, 2009), available at: <http://pewresearch.org/assets/pdf/teens-and-

sexting.pdf> accessed 16 March 2015, National Campaign to Prevent Teen and Unplanned Pregnancy and 

Cosmo Girl, Sex and Tech: Results from a Survey of Teens and Young Adults (2009), available 

at: <http://www.thenationalcampaign.org/sextech/> accessed: 16 March 2015, as referenced by Karaian, (n 51) 

5.   
54 Jan Jordan, ‘Beyond belief? Police, rape and women’s credibility’ (2004) Criminal Justice 4(1) 29–

59, Jennifer Temkin and Barbara Krahe, Sexual Assault and the Justice Gap: A Question of Attitude (Oxford: 

Hart Publishing, 2008), as referenced by Karaian, (n 51) 5. 
55 Karaian (n 51) 287-8.  
56 Pat Macpherson, ‘The Revolution of Little Girls’ in Michelle Fine et al, (Eds), Off White: Readings on Race, 

Power and Society (New York: Routledge, 1997) 283–293, 290, as referenced by Karaian (n 51) 10.  
57 Karaian (n 51) 291. 
58 Karaian (n 6) 57, 61.  

http://pewresearch.org/assets/pdf/teens-and-sexting.pdf
http://pewresearch.org/assets/pdf/teens-and-sexting.pdf
http://www.thenationalcampaign.org/sextech/
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‘sexualised’ society.59 The paradigm produced by sexualisation scholars ‘constructs the child 

as passive and in need of protection from adults’ while the discourse on sexualisation emerges 

from the adult world, with adult voices deciding what is dangerous and children being 

‘subjugated to adults in a hierarchy of cognition’.60 Reframing the sexualisation debate is 

required in order to take gender seriously, while moving beyond the understanding that 

sexualisation is a ‘girls only’ issue.61  

 

In 2012, the Minister for Children and Youth Affairs launched a new National Children’s 

Funded Research Programme in which the ‘sexualisation and commercialisation of childhood 

in Ireland’ was identified as an area of research concern.62 However, the studies and anti-

‘sexting’ campaigns discussed reveal how child protection/crime prevention efforts often 

‘paradoxically sustain the very conditions they seek to remedy’.63 Therefore a more balanced 

and measured approach is required to deter children from ‘sexting’, including the possibility 

of creating specific legislation which ‘can include not only deterrence, but also 

rehabilitation’.64 The importance of such reform is highlighted when one considers that ‘the 

threat of prosecution for appearing as a subject in alleged child pornography would serve to 

deter children who are real victims of exploitative sexual abuse in the production of video or 

photographic child pornography’, as noted by Levick and Moon.65 However, the argument for 

‘lesser’ sanctions may miss the point that creates concern about ‘sexting’ in the first place; in 

sending possibly pornographic images of themselves to other children, these children are 

                                                      
59 See generally Jessica Ringrose, Rosalind Gill et al, A Qualitative Study of Children, Young People and 

‘Sexting’: A Report Prepared for the NSPCC (London: National Society for the Prevention of Cruelty to 

Children, 2012), as referenced by Simpson, (n 2) 694. 
60 Rush & La Nuaze (n 20) 299-300.  
61 ibid 292.  
62 E Kiely, The Commercialisation and Sexualisation of Children in Ireland: An Exploratory Study, (Department 

of Children and Youth Affairs, 2012) as referenced by A Afra and J Quigley, ‘Children's Construction of “Porn” 

in an Irish Primary School: Implications for Boys’, 321-346 in E Kiely and M Leane (Eds), Sexualities and Irish 

Society: A Reader (Ireland, Orpen Press) 2014, 325-326. 
63 Karaian (n 51) 295. 
64 Hallisey (n 4) 112. 
65 Levick and Moon (n 1) 1047.  
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challenging what it means to be a child.66 What this means, according to Simpson, is that we 

need to move beyond traditional legal responses to ‘sexting’ based on older notions of privacy 

rights, child protection and acting in the child’s best interests.67 Indeed, as Nussbaum notes: 

“[y]ounger people…are the only ones for whom it seems to have sunk in that a truly private 

life is already an illusion…so it may be time to consider the possibility that young people who 

behave as if privacy doesn’t exist are actually the sane people.”68 

G  CONCLUSION 

The phenomenon of ‘sexting’ appears to be caught between debates on the sexual rights of 

children, including the right to sexual expression, and the role of the state in protecting 

children from themselves via age of consent and child pornography laws. The application of 

child pornography statutes in jurisdictions such as the United States of America and Canada 

has attracted criticism on the basis that ‘the law is being heavy handed in its response through 

applying laws that were designed to deal with adults who prey on children, not children who 

commit immature acts in their childhood’.69 Indeed, the current legislative position in Ireland 

merely creates blanket offences targeted at prohibiting traditional child pornography, 

therefore ‘the law becomes unclear and uncertain because it unintentionally overreaches into 

                                                      
66 Simpson (n 2). 
67 ibid.  
68 Emily Nussbaum, (2007) ‘Say Everything’ in S Fishman, J Homans and A Moss (Eds), New York Stories: 

Landmark Writing from Four Decades of New York Magazine (Random House, 2007) 400–415, 415, as 

referenced by Karaian, (n 6), 66-7. 
69 Catherine Arcabascio, ‘Sexting and Teenagers: OMG R U Going to Jail???’ (2009-2010) Richmond Journal of 

Law and Technology 16(3) 1–43 available at: <http://jolt.richmond.edu/v16i3/article10.pdf> accessed 16 March 

2015, Terri Day, ‘The New Digital Dating Behavior – Sexting: Teens’ Explicit Lover Letters: Criminal Justice 

or Civil Liability?’ (2010) 33(1) Hastings Communications and Entertainment Law Journal 69–95, Elizabeth C 

Eraker, ‘Stemming Sexting: Sensible Approaches to Teenagers’ Exchange of Self-produced Pornography’ 

(2010) 25 Berkeley Technology Law Journal 555–596, Mary Graw Leary, ‘Sexting or Self-produced Child 

Pornography? The Dialog Continues: Structured Prosecutorial Discretion within a Multi-disciplinary Response’ 

(2009-2010) 17(3) Virginia Journal of Social Policy and the Law 486–566, Spring 2010 CUA Columbus School 

of Law Legal Studies Research Paper No. 2010–31 Elizabeth M Ryan, ‘Sexting: How the State can Prevent a 

Moment of Indiscretion from Leading to a Lifetime of Unintended Consequences for Minors and Young Adults’ 

(2010) 96 Iowa Law Review 357–383; JW Weins and TC Hiestand, ‘Sexting Statutes and Saved by the Bell: 

Introducing a Lesser Juvenile Charge with an ‘Aggravating Factors’ Framework’ (2009) 77(1) Tennesee Law 

Review 81–108, Robert H Wood, ‘The Failure of Sexting Criminalization: A Plea for the Exercise of 

Prosecutorial Restraint’ (2009-2010) 16 Michigan Telecommunications and Technology Law Review 151–178, 

available at: <http://www.mttlr.org/volsixteen/wood.pdf> accessed 16 March 2015, as referenced by Simpson, (n 

2) 692.  

http://jolt.richmond.edu/v16i3/article10.pdf
http://www.mttlr.org/volsixteen/wood.pdf
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“sexting”’.70 Simpson notes that in response to ‘new technologies that have made it difficult 

to impose the same historical constraints on the child as in the past, it should not be surprising 

that many adults cling to past legal constructs to seek to explain “sexting”’.71 It is clear that 

any re-evaluation of the law must involve a move away from gendered assumptions about the 

harm that sexualisation causes towards the recognition of new-found rights arising from the 

digital age in which we live.   

                                                      
70 Hallisey (n 4) 112. 
71 Simpson (n 2) 692.  
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THE RELEVANCE OF SOVEREIGNTY IN CONTEMPORARY TIMES: THE 

POSTMODERN CONCEPTION OF SOVEREIGNTY AND PRINGLE.  

Samantha Long* 

 

A INTRODUCTION 

This article considers the case of Pringle v Government of Ireland & Ors1 in light of the 

postmodern conception of sovereignty. This concept, coupled with the judicial conception 

evident in Pringle, would appear to illustrate the Irish State’s current position in relation to 

sovereignty, not merely because the case is quite recent but also due to the fact that it 

seriously considers the implications of European integration. As noted by Cahill, ‘[w]hen the 

Irish Constitution was drafted in 1937, the capacity of a national government to act on the 

international sphere was one of the highest expressions of state sovereignty’.2 Nowadays, it is 

more accurate to say ‘that action on the international level poses the biggest threat to 

sovereignty’ with the result that ‘national constructions of sovereignty must either be re-

construed in order to accommodate the shift from national to supranational sites of 

government, or that the nation state must surrender its self-understanding and self-description 

as ‘sovereign’.3 Accordingly, Walker highlights how the ‘shift to a multi-dimensional 

configuration or authority’ as a result of the emergence of the European Union and other 

post-state polities ‘deepens and sharpens the challenge to sovereignty’ and ‘demands, at least, 

a radical overhaul in our understanding and conceptualisation of [the] key term, and at most, 

a renewed consideration of whether it is indeed facing redundancy.’4 MacCormick, on the 

                                                      
* BCL (Hons) LL.M. (Health and Care Law), University College Cork. The author would like to thank Dr 

Maria Cahill for her guidance and advice in the production of this article.  
1 [2012] IESC 47 (Pringle).  
2 Maria Cahill, ‘Judicial Conceptions of Sovereignty’ in Eoin Carolan (ed) The Constitution of Ireland: 

Perspectives and Prospects (Bloomsbury 2012) 143-158 at 143.  
3 ibid.  
4 Neil Walker, Sovereignty in Transition (Hart 2003) 9.  
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other hand, believes that the sovereignty of the Community’s Member States has been 

subjected to a process of division and combination as opposed to truly lost.5  

 

First, the evolutions in the definitions of sovereignty advanced in theory by MacCormick and 

Walker in the recent history of European integration will be discussed. Secondly, the 

Supreme Court’s contemplation and articulation of sovereignty in Pringle will be examined. 

This examination will focus on the judgments of Denham CJ, Hardiman J and Clarke J in 

particular as these appear to reflect the different viewpoints put forward by MacCormick and 

Walker while at the same time leading to distinctive conclusions within the case itself.  

B MACCORMICK’S THEORY 

This theory contends that ‘we may at last be witnessing the demise’ of the ‘sovereign state’ in 

Europe, ‘through the development of a new and not-yet-well-theorized legal and political 

order in the form of the European Union.’6 MacCormick defines sovereignty as ‘power not 

subject to limitation by higher or coordinate power’, held independently over some territory.7 

In distinguishing between internal and external sovereignty, he notes that external 

sovereignty ‘may be present even when in the strict sense internal sovereignty is absent.’8 

Member States are ‘no longer fully sovereign states externally, nor can any of their internal 

organs be considered to enjoy present internal sovereignty under law; nor have they any 

unimpaired political sovereignty.’9 In one highly important sense, however, sovereignty has 

not been lost. The distinction of external and internal sovereignty indicates that ‘even a strict 

definition of sovereignty permits a sense of divided or limited sovereignty.’10 Due to the fact 

                                                      
5 Neil MacCormick, Questioning Sovereignty (OUP 1999) 133.  
6 ibid 125.  
7 MacCormick (n 5) 127.  
8 MacCormick (n 5) 129. External sovereignty ‘characterises a state which is not subject to superior political 

power or legal authority in respect of its territory … In a legal sense, external sovereignty is the authority 

granted by international law to each state to exercise legal control over its own territory without deference to 

any claim of legal superiority made by another state or organisation.’  
9 MacCormick (n 5) 132.  
10 MacCormick (n 5) 130.  
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that under international law, no state or other entity outside the European Union has any 

greater power over Member States individually or jointly than before, ‘there is a kind of 

compendious legal external sovereignty towards the rest of the world.’11 This ‘divided 

sovereignty’ has taken us ‘beyond the sovereign state’,12 thus ‘it cannot be credibly argued 

that any member state of the European Union remains politically or legally a sovereign state 

in the strict or traditional sense of these terms.’13 

C WALKER’S THEORY 

Walker defines sovereignty as ‘the discursive form in which a claim concerning the existence 

and character of a supreme ordering power for a particular polity is expressed’.14 Such 

‘supreme ordering power [thus] purports to establish and sustain the identity and status of the 

particular polity qua polity and to provide a continuing source and vehicle of ultimate 

authority for the juridical order of that polity.’15 The debate over sovereignty under this 

theory ‘is not a debate over the capacity of a particular concept to capture some underlying 

trans-theoretical essence, but, rather, over the heuristic value of this or that concept of 

sovereignty (or its demise) as a way of enhancing the claims of a particular theoretical 

understanding of the world.’16 ‘[T]he particular understanding of the world that provides the 

theoretical context for discussion of sovereignty is that of constitutional pluralism’, a position 

‘which holds that states are no longer the sole locus of constitutional authority, more 

prominently … those situated at the supra-state level, and that the relationship between state 

and non-state sites is better viewed as heterarchical rather than hierarchical.’17  

 

                                                      
11 MacCormick (n 5) 133.  
12 Neil MacCormick, ‘Beyond the Sovereign State’ (1993) 56 Modern Law Review 1-18.  
13 MacCormick (n 5) 133.  
14 Walker (n 4) 6.  
15 ibid.  
16 ibid 4.  
17 ibid. This has both an explanatory dimension and a normative dimension. (emphasis added). 
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The line of reasoning which seeks to ‘… reject or marginalise sovereignty as irrelevant is 

based upon the premise that in a world in which many circuits of power operate beyond the 

direct control of the sovereign state … sovereignty figures lower and lower in the register of 

explanatory variables which may be invoked to make sense of that world.’18  

 

In present times, ‘we have reached, or at least are in a process of transition towards,’ a post-

Westphalian phase ‘ushered in by the linked pressures of globalisation on the one hand and 

multi-dimensionality and constitutional pluralism on the other.’19 While it is claimed that ‘… 

sovereignty clearly continues to form part of the object-language, it is no longer so widely or 

so confidently conceived of as part of the meta-language or explanation and political 

imagination.’20 

1 Reconceptualising Sovereignty in the European Union 

Walker asserts that ‘[i]t is well-known that the European Court of Justice has been 

remarkably frugal in its discussion of sovereignty’ whereas it has been ‘much more assertive 

… in its development, and much more tenacious in its maintenance, of a doctrine of 

supremacy.’21 He refers to the argument that ‘[w]hile supremacy is clearly not identical with 

sovereignty, the assertion of original authority and of priority over domestic law contained in 

the doctrine of supremacy appears to presuppose – and implicitly confirm – the EU’s 

sovereign status.’22 Therefore this leads to the conclusion that ‘a deep presumption of 

sovereignty is implicit in the broader constitutional logic espoused by the ECJ and endorsed 

                                                      
18 ibid 6.  
19 ibid. Westphalian sovereignty is defined by Krasner as the principle of non-intervention and represents one 

key (but essentially derivative) aspect or incident, variously interpreted or qualified, of the claim to sovereignty 

in the external sphere.  
20 ibid 10. This is in contrast to during the earlier Westphalian phase, when sovereignty formed a confident part 

of the meta-language of political science, law, international relations, etc.  
21 ibid 12. On those few occasions when it has engaged in a discussion of sovereignty, it has ‘been more 

forthright in the view that the sovereignty or Member States is limited by the implication in the EU order (see 

Case 6.64 Costa v ENEL [1964] ECR 585 and Case 26/62 Van Gend en Loos [1963] ECR 1) than in the more 

radical claim that the EU itself possesses sovereign authority.’ Walker (n 4). For a discussion of what 

constituted acts of sovereignty in these cases, see Hans Lindahl, ‘Sovereignty and Representation in the 

European Union’. 
22 ibid 12.  
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by the other European institutions.’23 In referring to the position which views sovereignty in 

the European context in disaggregated terms, Walker identifies the ‘vulnerability and 

instability’ of this position as never being far from the surface.24 Frequently the metaphorical 

language of sovereignty disaggregation, he contends, is referred to ‘in self-consciously ironic 

quotation marks, a rhetorical flourish to highlight the oxymoronic suggestion in such strange 

couplings as “shared” or “divided” sovereignty, and thus to indicate the bankrupt currency of 

the traditional explanatory language of sovereignty.’25 Walker therefore suggests ‘adopting 

the language of late sovereignty to make sense of the new multi-dimensional order’, which in 

turn suggests that ‘the basic conceptual apparatus of sovereignty can be adapted to 

understand the new order.’26 In the new post-Westphalian order ‘with the emergence of 

functionally-limited polities which do not claim comprehensive jurisdiction over a particular 

territory it becomes possible to conceive of autonomy without territorial exclusivity – to 

imagine ultimate authority, or sovereignty, in non-exclusive terms.’27 The ‘charge of actual or 

anticipated redundancy’ may be answered by ‘suggesting that the dynamic of transformation 

within late sovereignty will involve the continuous evolution rather than the demise of 

sovereignty.’28  

D PRINGLE 

The case of Pringle v Government of Ireland & Ors revolved around whether the European 

Stability Mechanism Treaty, referred to as ‘the ESM Treaty’, involved a transfer of 

sovereignty to a degree that made it incompatible with the Constitution, when applying the 

principles set out by the Supreme Court in Crotty v An Taoiseach 29 meaning that a 

                                                      
23 ibid 12. The ECJ is now known as the CJEU.  
24 ibid 15. 
25 ibid.  
26 ibid. Four characteristics of late sovereignty were identified by Walker to include continuity, distinctiveness, 

irreversibility and transformative potential. 
27 ibid 23. The key difference in the claim made in the multi-dimensional post-Westphalian order is that the 

boundaries are no longer merely territorial, but also functional. 
28 ibid 28.  
29 [1987] IR 713 (SC) (Crotty).   
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referendum amending the Constitution would have been necessary to permit the State to 

ratify the ESM Treaty. Both the appellant and the State relied on the majority judgments in 

Crotty, with Mr Pringle arguing that the Government in ratifying the Treaty establishing the 

ESM would be acting unlawfully and unconstitutionally in transferring power which is vested 

in it under the Constitution to an institution which exists outside the constitutional framework 

and which is responsible neither to Dáil Éireann nor to the people of Ireland.30  

 

In Crotty it was found that by undertaking in various ways to coordinate Ireland’s foreign 

policy with those of other Member States, the Government was impermissibly fettering its 

future ability to conduct the external relations of the State.31 Mr Pringle’s argument alleged 

that ‘participation in the ESM impinged on and diminished Ireland’s budgetary, economic 

and fiscal sovereignty.’32 In Crotty, ‘the aspect of sovereignty in question was the foreign 

affairs power itself whereas in Pringle, the issue was a diminution of the State’s sovereignty 

in economic and monetary matters’.33  

 

In the High Court in Pringle, Laffoy J accepted that the emergency procedure under Article 

4(4) of the ESM Treaty could generate a decision that had adverse consequences for Ireland 

without Ireland’s consent. However, she considered that the need for an emergency 

procedure, where both the European Commission and the European Central Bank considered 

that there was a threat to the economic and financial stability of the Euro area, could not be 

seen as a diminution in sovereignty since its objective was to protect the Eurozone. This, 

according to Doyle, is ‘questionable’.34  

                                                      
30 Cahill (n 2). It is equally not responsible to the EU Institutions or the European Parliament as per Hardiman J.  
31 Oran Doyle, ‘Constitutional Law’ (2012) Annual Review of Irish Law 117. 
32 ibid 189. 
33 ibid. Crotty protected the State’s ability to formulate and implement policy in relation to these and other 

matters.  
34 ibid 190. He accordingly argues that ‘[j]ust because there might be good reason to diminish the sovereignty of 

the State to allow for effective and timely collective action does not mean that the sovereignty of the State has 

not been diminished.’ 



[2015] COLR 

56 
 

 

In respect of the Crotty issue, four judges in the Supreme Court upheld the decision of Laffoy 

J, while Hardiman J dissented. The judgments of Denham CJ, Hardiman J and Clarke J 

illustrate the vastly different conclusions reached as well as judicial applications of some of 

those aspects of the theories of sovereignty discussed.  

1 Denham CJ 

While Denham CJ’s focus emphasised external relations, she adopted the new and pithy 

definition of sovereignty as espoused at the time in Crotty; namely, ‘the unfettered right to 

decide: to say yes or no’.35 She identified the core issue in both cases as being whether the 

State in attempting to ratify the Treaty before the Court was endeavouring to act free from the 

restraints of the constitution and distinguished the facts in Crotty from the current case. At 

issue in Crotty was the executive power of the sovereign state to decide future external 

relations, whereas no such fundamental decision arose in relation to the ESM Treaty. The 

State had not ceded policy making for the future to another institution to enable the creation 

of policy in the future, nor the power to increase the State’s financial contributions 

elsewhere.36 Consequently, Denham CJ found that there had been no transfer of sovereignty 

to any degree incompatible with the Constitution because there had been no abdication of 

freedom of action nor any attempt to bind the State in its freedom of action in its formulation 

of foreign policy.37 The distinction between internal and external relations employed by 

Denham CJ reflects those concepts underlying MacCormick’s theory of postmodern 

sovereignty based on the distinction between internal and external sovereignty, which Cahill 

                                                      
35 Cahill (n 2). As noted by Cahill in referencing Crotty (n 29) 769.  
36 Crotty (n 29). In Pringle, Denham CJ emphasised that all treaties involve matters of policy but still 

presumptively fall within the foreign relations power of the Government. It is only a ceding of sovereignty that 

requires a mandate from the people.  
37 Pringle (n 1) 11 (Denham CJ) Following on from Laffoy J’s judgment, Denham CJ  considered that the 

compelling need for an emergency procedure meant that it could not be a diminution of sovereignty.  
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has indeed identified as being one of the two most obvious dichotomies that have emerged 

from judicial discussion of the concept of sovereignty.38   

2 Hardiman J 

Hardiman J, in his dissenting judgment, considered that Crotty did more than preclude the 

transfer or abdication of sovereignty. It also precluded the Government from signing up to an 

international organisation where decisions would be made other than by reference to the 

common good of Ireland under Article 6 of the Constitution.39 Hardiman J favoured the 

analysis based on an altered ‘point of reference’ in Henchy J’s judgment in Crotty and noted 

that while the Single European Act bound Ireland to adopt as its ‘point of reference’ the 

common position determined by Member States, that common position could not be arrived 

at without Ireland’s consent. The ESM on the other hand allowed for an effective position 

among the members to be arrived at without any regard to Ireland’s position. Therefore, 

Hardiman J found that the ‘point of reference’ was for the provision of support in the 

financial stability of the Euro area as a whole and its Member States, as opposed to the 

common good of the Irish people.  

 

He considered the provisions of the ESM Treaty to do just what was prohibited in Crotty; 

they bound the State ‘to exercise in a particular procedure’ their power to decide, for 

example, whether or not to advance a particular sum of money to a particular state, alone or 

in conjunction with others. He also found that Crotty was not distinguishable from the present 

case; the Treaty in question being both in form and content an international agreement, nor 

was the freedom to formulate foreign policy distinguishable from the freedom to formulate 

economic policy and the freedom to legislate, as argued by the State. Rather, the quote relied 

on from the judgment of Walsh J in Crotty appeared to assimilate, and not to differentiate, 

                                                      
38 Cahill (n 2) 144.The other being the contrast between ‘state sovereignty’ and ‘popular sovereignty’.  
39 Doyle (n 31) 193. This had been the case with Title II of the Single European Act in Crotty but was also the 

case with the ESM Treaty since its decisions could be made in the interests of the financial stability of the 

Eurozone rather than Ireland’s common good. 
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these on the basis that they were all aspects of sovereignty. Furthermore, he noted that the 

Treaty was not a European Union instrument or something required by membership of the 

European Union.  

 

An analogy may be drawn between Hardiman J’s interpretation of the ‘point of reference’ 

and the distinction between internal and external reference points by Walker.40 By qualifying 

the European Community as a ‘new legal order of international law’ and as ‘an own legal 

system’, the ECJ in the Van Gend en Loos41 and Costa v ENEL42 rulings asserted what 

Grimm denied; namely that law-making in the Community takes place by virtue of an 

‘internal reference point’, as a result of which Community Law is the expression of collective 

self-legislation.43 If sovereignty were ‘shared’ or ‘pooled’ (as is MacCormick’s assertion, as 

previously discussed) this would be tantamount to acknowledging that the Treaty had an 

‘external reference point’, namely the Member States.44 In accordance with the tradition of 

democratic theory, ‘the autonomy of a legal order implies that this legal order must be 

referred back to a people as its ground or bearer, which means that a people exercises its 

pouvoir constituant by directly enacting a constitution or by mandating a body to do so on its 

behalf.’45 Therefore Hardiman J’s finding that decisions must be made on the reference point 

of the common good of the Irish people seems to be in-keeping with this theory relating to 

the postmodern conception of sovereignty.  

3 Clarke J 

The judgment of Clarke J also appears to incorporate elements of MacCormick’s theory of 

postmodern sovereignty. Clarke J considered that it might be possible to conceive 

                                                      
40 Walker (n 4) ch 2.  
41 Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen [1963] ECR 1. 
42 Case 6/64 Flaminio Costa v ENEL [1964] ECR 585.  
43 Walker (n 4) 170 Dieter Grimm contends that the EU is a legal community, not a political community, 

because there is no European people, in the singular and determinate, that could serve as the ‘substrate’ of an 

autonomous legal order. As a constitution gives expression to a people’s self-determination, the Community 

Treaties cannot be a constitution because they ‘do not refer to a single European people; rather, the many 

peoples of Europe are recognised as distinct groups’. 
44 ibid 170.  
45 This, precisely, is the gist of Grimm’s allusion to the ‘internal reference point’ of a constitution.  
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sovereignty as being enhanced where small countries pool their sovereignties in order to gain 

greater leverage in international affairs, thereby conforming to the concepts of “pooled”, 

“shared” or “disaggregated” sovereignty. ‘However, such a model was not found to be 

endorsed by the Constitution, save in respect of the specific authorisation for the various EU 

Treaties in Article 29.4.’46 The Irish constitutional organs do not have the power to cede the 

sovereignty of the State. The State’s freedom to act includes the freedom to undertake 

commitments that fetter future freedom but cannot abdicate, alienate or subordinate their 

powers to the interests of others. On the basis of this illimitable conception of sovereignty, 

Clarke J was satisfied that ratification of the ESM Treaty amounted to an exercise of 

sovereignty, rather than an abdication. Like O’Donnell J, he distinguished the very specific 

commitment in the ESM Treaty from the Single European Act which concerned every aspect 

of foreign policy. Furthermore, he noted that the ESM Treaty was not a Union measure at all, 

since it was an international agreement only between the Member States within the Euro area, 

and pointed out that the Constitution does not require, as a matter of principle, that all 

international agreements be put to the people for approval through a referendum. It was noted 

that it would be a strange conclusion if the broad discretion given to the Government as to 

how to conduct the foreign policy of the State was to mean that it could not, as a means of 

exercising that discretion and thus, exercising its sovereignty, utilise the most common 

method of exercising its sovereignty.47  

E CONCLUSION 

National constitutional courts are one important forum in which the dilemma regarding the 

relevance of sovereignty in contemporary times is addressed 48 and in which the postmodern 

conception of sovereignty is advanced. The judgment of the Supreme Court in Pringle has 

been described as constituting ‘a re-interpretation of Crotty which is less absolutist in 

                                                      
46 Doyle (n 31) 193.  
47 See further Eugene Regan, ‘Policing the Conduct of Referenda; Recent Case Law’ [2013] The Bar Review 3. 
48 Cahill (n 2) 143.  
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defining what the exercise of sovereignty means’.49 The drastically differing opinions of the 

judges illustrate a knock-on effect of the numerous definitions of sovereignty that have been 

espoused in the Irish courts throughout the history of the Constitution, as well as the different 

viewpoints put forward by MacCormick and Walker. Denham CJ’s view that ratification of 

the ESM Treaty amounted to a current exercise of policy rather than a fettering of the power 

to make a policy in the future would appear to follow MacCormick’s distinction between 

internal and external sovereignty, while Hardiman J’s dissenting judgment would appear to 

be made on the basis of Walker’s ‘reference point’ argument (though not necessarily 

intentionally). Clarke J, in addition, incorporates the ‘disaggregation’ element of 

MacCormick’s theory into his consideration. Therefore Pringle is more ‘usefully assessed for 

what it says about the current state of constitutional law than for what it says about Crotty’ as 

well as the resulting 'dilemma over whether autonomy or sovereignty involves the power to 

constrain future exercises of one’s autonomy or sovereignty.’50 The implication is argued as 

being that ‘[i]t opens the possibility that future amendments of the EU Treaties may not be 

considered, by definition, to require a referendum, provided the amendments are limited to 

the method of decision-making and related to limited, specific and discrete competences.’51 

This is particularly worrying given the scepticism over the use-value of sovereignty in the 

immediately relevant context of the European Union.52 Whether Walker’s or MacCormick’s 

theory of postmodern sovereignty is favoured, there is no denying that sovereignty as 

formerly recognised in strict terms no longer exists. As Lindahl so accurately puts it, ‘could it 

be that sovereignty is the name of a problem, far more than its solution [and,] if so, would 

attempts to move ‘beyond’ sovereignty unwittingly reintroduce the problem in another 

guise?’53 

                                                      
49 ibid.  
50 Regan (n 47) 194.   
51 ibid 5.  
52 Walker (n 4) 5.  
53 ibid 87-88.   
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O’FLYNN v CARBON FINANCE LTD: CONTEMPORARY DEVELOPMENTS FOR 

EXAMINERSHIP LAW IN IRELAND 

Cillian Bracken* 

 

A INTRODUCTION 

Although examinership is by its genesis an American, British and antipodean creature, it has 

evolved in Irish jurisprudence to be an Irish solution to an Irish problem. Despite bearing 

many similarities to administration in the United Kingdom,1 quite a nuanced and distinct 

system of corporate rescue has been born of the modern legislation and its interpretation; an 

archetypal example of this being the decision in O’Flynn & Anor v Carbon Finance Limited 

& Ors.2 Examinership remains a critically relied upon mechanism in the Irish sphere of 

corporate law, depended upon by employers, creditors and employees alike; its import is of 

such that its development in an Ireland still reeling from political, financial and legal 

remedial recessionary action could have far reaching implications for a variety of commercial 

enterprises, significantly expanded since the introduction of the Companies (Miscellaneous 

Provisions) Act 2013 and the related increase in access to justice and the courts.3 

Contemporaneously the evolution of the area is of great interest within the recessionary time 

period in light of the National Assets Management Agency, established under the auspices of 

the NAMA Act 2009, apropos of the implications for companies seeking the protections 

afforded by the scheme and all the benefits that come with it and, as the case may be, those 

seeking to avoid it in order to maintain a nexus of stability and independent governance. 

 

The aim of this case note is threefold – to succinctly delineate the facts and specifics of the 

case and the basis upon which the action is grounded both factually relating to the law and 

                                                      
*BCL (German) 2014, University College Cork and Judicial Assistant, Courts Service. The author would like to 

thank Professor Irene Lynch-Fannon for her invaluable advice and feedback whilst writing this article. 
1 See Thomas B Courtney, The Law of Companies (3rdedn, Bloomsbury Professional 2012) ch 22 for 

comparison. 
2 O’Flynn & Anor v Carbon Finance Limited & Ors [2014] IEHC 458 (O’Flynn). 
3 See below, ‘Legislative Background’. 
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briefly the historic background of the legislation in the jurisdiction, to examine the decision 

and reasoning of Irvine J, and finally to explore the consequences of the judgment for Irish 

company law and for the area of examinership, as reflected in the growing body of modern 

cases in Irish corporate law expanding upon its application. 

 

B ANALYSIS 

1 Legislative Background 

Generally examinership is a central tenet of corporate insolvency; its purpose is to extend, to 

a company with some reasonable prospect of survival, a ray of hope and the prospect that 

through the court’s protection the company will survive and thrive. As noted by Courtney and 

O’Donnell, the origins of examinership in the Companies (Amendment) Act 1990 arose in 

rather unusual circumstances.4 On 6 August 1990, four days after the Iraqi invasion of 

Kuwait, the UN trade embargo on Iraq triggered potentially disastrous consequences for the 

Irish economy due to the huge financial stakehold beef producer Goodman International, a 

company which accounted for 42% of national beef exports and potentially up to 6% of 

GNP,5 had in exporting beef to Iraq. The passing of the 1990 Act, a fast-tracked portion of 

the Companies Bill 1987, allowed for a company to be placed under court protection, 

freezing its assets for up to 12 months. It is the foundation of modern Irish examinership, the 

Act having clear origins in the Cork Committee and the Harmer Report, and thus bearing 

many parallels with its British and Australian counterparts.6 The McDowell Report was 

published in 1998 on company law compliance and included recommendations regarding the 

examinership legislation.7 Following the Gallagher Report in 1994 more far-reaching changes 

                                                      
4 Courtney (n 1), and John L O’Donnell, Examinerships (Oak Tree Press 1994). 
5Dáil Deb 9 March 1989, vol 388, no 2 

<http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail1989030900006?ope

ndocument>   accessed 16 March 2015. 
6Report of the Review Committee on Insolvency Law and Practice (Cmnd 8558, 1982) ch 9 (The Cork 

Committee); Australian Law Reform Commission, General Insolvency Inquiry (Report no 45, 1988); see Lynch 

Fannon and Murphy, Corporate Insolvency and Rescue (2nd edn, Bloomsbury Professional 2012)  490. 
7Report of the Working Group on Company Law Compliance and Enforcement (1998). 

http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail1989030900006?opendocument
http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail1989030900006?opendocument
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to the original legislation were recommended which came to fruition in the Companies 

(Amendment) (No 2) Act 1999.8 This new Act sought to provide ‘checks and balances … to 

give sufficient focus to viable companies’ whilst giving ‘sufficient protection to the interests 

of creditors’.9 Most critically the Act dictated that an examiner shall not be appointed by the 

court unless it was satisfied that there is a ‘reasonable prospect of survival of the company 

and the whole or any part of its undertaking as a going concern’ whereas previously this had 

only been ‘some prospect’ under the 1990 Act,10 which adds a heightened hurdle to obtaining 

examinership. Most recently the Companies (Miscellaneous Provisions) Act 2013, originally 

a part of the proposed Companies Bill 2012, has introduced what is colloquially known as 

‘Examinership-Lite’ extending the jurisdictional remit of the Circuit Court to appoint 

examiners where companies are under a certain threshold, thus avoiding the necessity of 

High Court applications and procedures and reducing the cost of processing. In this way, the 

protections of examinership were extended to small and medium-sized enterprises at 

significantly reduced legal costs.11 The legislation remains an integral and functioning part of 

the modern Irish corporate framework; from 2012 to 2014 alone 64 companies were granted 

examinership.12 Broadly speaking, there exists the dichotomy of internal management-led or 

creditor-led examinerships. Relatively speaking creditor-led examinerships such as in the 

O’Flynn case are atypical; creditors generally, though not always, prefer to pursue 

receivership.13  It is precisely these specific facts of this case paired with the nature of the 

application that make for such a salient judgment. 

 

 

                                                      
8Report of the Company Law Review Group (December 1994) (The Gallagher Report); see Lynch, Marshall and 

O’Ferrall, Corporate Insolvency and Rescue (1st edn, Butterworths 1996). 
9 ibid, para 2.12. 
10 s 2(1) Companies (Amendment) Act 1990 (as amended s5(b) Companies (Amendment) (No 2) Act 1999). 
11 McDonald, ‘Examinership Lite’ (2014) 46(1) Accountancy Irl 37. 
12 Examinership Totals: Comparison from 2012 to 2014 (InsolvencyJournal.ie) 

<http://www.insolvencyjournal.ie/stats/examinership-totals-comparison-from-2012-to-2014> accessed 16 

March 2015. 
13 For further information see Cappoquin Poultry Limted (HC, August 2012); Golden Discs Limited (HC, 

February 2009). 

http://www.insolvencyjournal.ie/stats/examinership-totals-comparison-from-2012-to-2014
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2 Factual Background  

The background of the case is relatively idiosyncratic. The O’Flynn group of companies, 

being as it was, and still is, heavily embroiled in the construction industry, originally fell into 

trouble upon the collapse of the property development and construction market Its debts then, 

under the purview of the NAMA Act 2009, fell under the control of National Asset Loan 

Management Limited (NALM), the wholly-owned subsidiary of NAMA and entered its 

restructuring process in the hope that the company could be rehabilitated. The restructured 

loans were then sold to Carbon Finance Limited, a member of the Blackstone Group, and it is 

from this that the current scenario arises.14 Due to the restructured nature of the personal 

loans originally acquired by NALM and NAMA, and then purchased by Carbon, they were 

such as to allow the lender to call them in at any time. On 29 July 2014 at 10.30am Carbon 

Finance triggered this term, issuing demand letters for loans worth €16,764,351 in total, by 

1.00pm on the same day. Failure to pay would form the basis of the alleged default on these 

monies. Accordingly Carbon Finance appointed receivers to Mr O’Flynn’s shareholding in 

Colebridge International Limited, the British Virgin Island parent company of the group, 

which in turn broke the lending agreement between Carbon and O’Flynn and put the entire 80 

plus companies in the O’Flynn Group into default. This is the basis upon which Carbon 

appointed four receivers, who proceeded to remove the existing directors from Colebridge 

International and applied to the court to apply an interim examiner. At 4pm Carbon presented 

a s 3A(1) 1990 Act ex parte petition to the High Court seeking protection in the absence of an 

Independent Accountant’s Report, external guidance for the court which typically is 

fundamental to the granting of examinership. McGovern J in appointing an interim examiner 

accepted the arguments of Carbon and set 27 August 2014 to hear the petition. In defence of 

the group’s continued survival, O’Flynn sought the appointment to be dismissed as well as an 

                                                      
14 O’Flynn (n 2) [10-20]. 
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interlocutory injunction restraining the calling in of, or enforcing of, the corporate O’Flynn 

Group loans. The domino effect set in motion by Carbon Finance deftly sprung control of the 

company from the O’Flynns in the space of a mere three hours and it was the minutiae of this 

process that the Court had to consider. 

 

3 Judgment 

In essence three issues lay before the court for decision; the s 3(A) 1990 order and the 

exceptional jurisdiction of the court, s 4(A) and the obligation to exercise utmost good faith, 

both issues regarding the granting of interim examinership, and finally the injunctive 

proceedings restraining Carbon Finance. 

 

(a) Section 3A(1) Companies (Amendment) Act 1990 

Section 3A(1) sets out the conditions under which the court is willing to dispense with the 

Independent Accountant’s Report (IAR); that there be exceptional circumstances outside the 

petitioner’s control that render it impossible to present the report alongside the petition, and 

that said circumstances could not have been reasonably anticipated by the petitioner. In their 

argument the plaintiffs relied on the judgment of Hogan J in Re Belohn15 and argued that 

there are two matters the Court ought to contemplate when reconsidering ex parte orders on 

an inter partes basis; that the order be set aside due to a lack of candour on the part of the 

original applicants and on the basis of insufficient justification demonstrated on the facts 

before the court. With a pragmatism that exemplifies the entire judgment, Irvine J remained 

attuned to commercial realism. In interpreting section 3A, Irvine J highlights the importance 

of section 4A’s stipulation of ‘utmost good faith’ and links it to Re Belohn.16 Irvine J 

highlighted that both the volume of correspondence and the frankness thereof were such to 

undermine Carbon’s assertions, regardless of the disputed interpretation of the Facilities 

                                                      
15 Re Belohn [2013] ILRM 407 (HC). 
16 s 4A(b). 
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Agreement.17 Irvine J even goes as far as noting the ‘remarkable’ speed by which the Group 

facilitated Carbon. Furthermore Irvine J found any recalcitrance on the part of the Group to 

be not due to general uncooperativeness but due to the fact that the Group disputed Carbon’s 

entitlement in the first place. In closing Irvine J highlighted that Carbon could not escape 

culpability for the lack of disclosure, rather that it was the Court’s decision to decide what 

was relevant even if the information is not determinative of the matter,18 and it was for these 

reasons that the interim examinership should be set aside: 

 

I should also state that I do not accept that Carbon can escape culpability for the 

failure to bring all of the aforementioned matters relevant to the cooperation of the 

Companies to the Court’s attention by relying on the fact that the petition went no 

further than to state that there had been an absence of ‘full’ cooperation, leaving open 

the concession that they had provided some cooperation.19 

 

Furthermore the Court noted that in applying the exceptional jurisdiction under the section, 

the standard of proof was to establish material nondisclosure and not, as was contended by 

Carbon, that the disclosure be of a probative value to sufficiently demonstrate the decision 

taken would have been different in that circumstance. The materiality of the nondisclosure 

should be that the court would have been unable to form an accurate view of the 

circumstances, and not to have drawn an erroneous one.20 

 

(b) Section 4A Companies (Amendment) Act 1990 

Having already used it to underpin the interpretation of section 3A, section 4A plays a pivotal 

role in the entire judgment. Section 4A provides the Court with the power to decline a 

                                                      
17 O’Flynn (n 2) [50]. 
18 ibid [56-58]. 
19 ibid [56]. 
20 ibid [58]. 
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petition on the basis of a failure of disclosure of information material to the granting of the 

court’s protection, and if there is a failure to exercise utmost good faith. The interpretation of 

this section is what underpins much of the judgment. Irvine J very usefully breaks the 

application down to the six categories of document and the various aspects of the bases for 

the non-disclosure, which form the grounds of the petitioner’s allegations. The disputes 

regarding each are somewhat contextual and relate to the technicalities of the facilities 

agreement originally between NAMA and the Group, and of cash flow and balance sheet 

insolvency, however the reasoning applied by the Court remains constant.  

 

(i) Absence of any Default on Repayment 

The first category relates to the actual absence of default on repayment by the Group, which 

was not set out by Carbon in the petition. The Group argued that the ‘sense of urgency set out 

by the petition’ was completely at odds with a failure to not mention this lack of default, it 

being so intrinsic and rare in the current climate in relation to loans taken over by NAMA.21 

Counsel for the Group noted that it was particularly rare that such a fact would be omitted on 

the petition of the Court for an examinership. Carbon countered by saying that, due to a 

dispute with NAMA as to the date of default which was later conceded by NAMA on 

agreement, they had not acted in bad faith, as the absence of default was not the main concern 

of the petitioner, rather that the balance sheet insolvency was.  Irvine J held that the non-

disclosure of the absence of default was a material non-disclosure, discussed below in 

relation to the Proposals in Regard to the Facilities, whereby the Court held that Carbon were 

engaged in what could be termed intellectual honesty by labeling correspondence as 

‘restructuring’ rather than ‘refinancing’ or ‘repayment’. 

 

 

                                                      
21 ibid [64]. 
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(ii) Dispute on Construction of Finance Documents and Resultant Cash Flow Crisis 

A dispute existed as to the construction of provisions of the finance documents and whether 

the Group could use the proceeds of asset disposal to pay down interest, with Carbon taking 

the position that its consent was required and the Group arguing this would result in a cash 

flow crisis. At one point the Group had threatened to seek declaratory relief in the 

Commercial Court but this was ultimately decided against. The Group argued that the 

omission of this dispute in the petition to the Court was particularly egregious as it directly 

affected cash flow solvency, which again Carbon argued was merely a subsidiary issue.22 The 

Court came to the decision that this was also a material non-disclosure as there was a real 

possibility and danger that cash flow insolvency could occur, or that the companies were 

already cash flow insolvent due to this dispute and this was of significant importance and 

falling within the scope of section 4A.23 

 

(iii) Failure to fairly Report on the Companies’ Asset Strategy 

Arguably quite a serious non-disclosure, which could be more accurately described as a 

distortion or purposefully misleading account, concerned the details of the companies’ asset 

strategy. The Group argued that the petition purposefully represented the disposal of certain 

assets negatively, when they were in fact a contractual requirement between the parties. 

Counsel for Carbon countered that consent was again a necessity and its inclusion in the 

petition was subject to Carbon’s interpretation of the heavily disputed facility agreement. 

Further, counsel submitted that as it was open to Carbon to reject this asset disposal plan, it 

was their prerogative whether or not to include it in the petition.24 The Court came to the 

conclusion this too was a material non-disclosure as Carbon had failed to bring the 

contractual necessity to the Court’s attention, and rejected counsel’s argument that it was 

                                                      
22 ibid [68-71]. 
23 ibid [97]. 
24 ibid [73], [78]. 
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sufficient to suggest that the requirement for permission was enough to preclude disclosing 

that a contractual basis existed for the asset strategy, especially when advancing a critique of 

it in the petition.25 

 

(iv) Financial Information available to produce an IAR 

In relation to this category, the limited information available to Carbon in the production of 

the IAR, which the Court had already considered in relation to the section 3A order, there 

was competing affidavit evidence as to both the level of available information and the 

cooperation of the Group when requested. The arguments relating to the IAR, being of key 

importance in examinership proceedings, act as an instructive insight into both Carbon’s 

interpretation as to their rights in petitioning examinership and the Group’s role in this.26 To 

this the Court took the view that the correspondence certainly undermined Carbon’s 

contentions that the Group, as per section 3A, had been reticent as to cooperation. The Court 

further took the view that the petitioner had asserted an inaccurate impression of the 

circumstances,27 on the basis of the correspondence between the parties.  

 

(v) Proposals in regard to facilities 

The fifth category of alleged non-disclosure was the portrayal in the petition that the 

O’Flynns did not have any proposals as to the refinance or repayment of the personal 

facilities, which was rejected by the O’Flynns having submitted without prejudice 

correspondence on this basis.28 Irvine J held that it was insufficient for Carbon to classify the 

proposals made by the O’Flynns via correspondence as ‘restructuring’ rather than 

                                                      
25 ibid [98]. 
26 ibid [85-86]. 
27 ibid [99-100]. 
28 ibid [89]. 
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‘refinancing’ or ‘repayment’ and had therefore improperly created an impression of 

‘disengaged’ and ‘disinterested’ borrowers.29 

 

(vi) Position on the 2013 Audited Accounts and Access to the Auditors 

The final alleged non-disclosure relates to the petition’s contention that the Group were of the 

position that NAMA had waived an entitlement to the 2013 audited accounts in preparation 

of the sale to Carbon, and that when Carbon sought the audited accounts the Group had 

attached conditions, such as that NAMA had originally waived the production of these 

accounts, and that a timeframe to produce them within was needed. The Group did not 

dispute this. Indeed, the Group had also put it to Carbon that the best route of getting an 

accurate position of the companies was via management rather than its auditors.30 

 

In conclusion, of the six categories, Irvine J came to the conclusion that an inaccurate picture, 

or no picture at all as the case may be, was presented to the Court in all but the position of 

sixth category, the 2013 audited accounts, where Carbon accurately portrayed the difference 

of position of the parties and also accurately noted the Group’s belief that NAMA had 

granted a waiver. However the five other categories were such that they amounted to a breach 

of the petitioner’s obligations under section 4A. 

 

The Court underlined the centrality of the ex parte application and the burden this placed on 

the petitioner, as codified by section 4A(b), paired with RSC Order 75A, and that the 

standard was not just of good faith but rather of ‘utmost good faith’31 and the materiality of 

the non-disclosures. Quite importantly the Court also delineates the consequences of the non-

disclosures, both specifically and generally, as being critical to the decision of McGovern J 

                                                      
29 ibid [101]. 
30 ibid [92-93]. 
31 ibid [100]. 
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and to the case at hand, whilst the petitioners argued that in order for the petition to be 

dismissed the non-disclosures must be of sufficient import to indicate that the Court would 

have taken a different decision.32 However despite this and counsel’s novel argument that this 

would be the pragmatic interpretation of the section in that following the judgment in Re 

Traffic Group Limited,33 the protection of jobs and a viable enterprise were key here and 

would ameliorate the lack of candour, Irvine J followed the reasoning of Hogan J in Re 

Belohn in holding that the necessity of candour was linked to constitutional fair procedures 

and that a high standard of disclosure was therefore necessary.34 She further distinguished Re 

Traffic Group on the basis that the examinership at issue there had for all intents and 

purposes concluded, unlike here where it was in its infancy.35 Critically the Court noted the 

atypicality of the situation – creditors rarely apply for the protection of the Court through 

examinership, rather it is usually the company itself. The Court then went as far to say that it 

was in fact the petitioner, as creditor, who presented the main threat to the survival of the 

company.36 The Court’s bluntness certainly does not belie the gravity of the consequences to 

the Group:  

 

In the present circumstances the main threat to the survival of the companies comes 

from the petitioner itself; there was no evidence at the hearing of an impending threat 

from any other creditor. As such, the dismissal of the petition does not of itself pose a 

threat to the survival of the companies.37 

 

In recognition of Carbon’s aggressive strategy, Irvine J emphasized that the Court retains 

discretion to decline the appointment of an examiner even when the statutory requirements 

                                                      
32 ibid [103]. 
33 Re Traffic Group Limited [2007] IEHC 445, [2008] 3 IR 253 (Re Traffic Group). 
34 Re Belohn (n 11) 413. 
35 O’Flynn (n 2) [106-107]. 
36 O’Flynn (n 2) [115]. 
37 ibid. 
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are fulfilled. Counsel for Carbon accepted that the use of the insolvency process was purely 

to transfer ownership of the Group’s assets to Carbon. If this was found to be an improper 

purpose, the Court could use its discretion to decline the request for examinership, but Irvine 

J stated that the consideration of the matter would be inappropriate at this stage in the 

litigation and would have to await the full hearing. This emphasis of the Court’s discretion 

suggests that meeting the formal statutory requirements alone will not be sufficient for a 

grant of examinership, where the examinership would be essentially a distortion of the 

objectives behind the legislative scheme. 

 

(c) Injunctive Proceedings 

Despite the dismissal of the petition, the injunctive proceedings still remained key to the case, 

were the O’Flynns to prospectively protect their involvement in the Group, so as to remain in 

control of the Group, and stave off their ousting by Carbon. Counsel for the O’Flynns 

contended that by triggering the personal loan demand letters the last thing in fact that 

Carbon wanted was repayment, rather that this was part of an overall strategy to 

‘capriciously, arbitrarily and unreasonably’ enforce the corporate loans.38 In the application 

of the Campus Oil interlocutory test,39 Carbon argued that there was no arguable case for the 

contentions of the plaintiffs on the basis that they had afforded them reasonable time and 

were not bound to act within the facilities agreement which they had not been a party to.40 

Initially in applying the ‘mechanics of payment test’, which allows the debtor only as much 

time to transfer the outstanding sum to the creditor as is reasonable in all circumstances, the 

Court concluded that the repayment demand was unreasonable and therefore so too were all 

subsequent acts of enforcement of this,41 on the basis of the Australian precedent of its 

                                                      
38 ibid 118. 
39 Campus Oil v Minister for Industry and Energy (No 2) [1983] IR 88 (HC) (Campus Oil), as delineated in the 

judgment through B&S Ltd v Irish Auto Trader [1995] 2 IR 142 (HC). 
40 O’Flynn (n 2) [121]. 
41 NALM v Barden [2013] IEHC 32. 
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interpretation, grounded in the English case of Sheppard & Cooper Ltd v TSB Bank Plc.42 

Despite this the Court did conclude that even had a reasonable amount of time been given the 

plaintiff it would not have been in the position to pay, though this did not preclude the 

granting of an interlocutory injunction.43 Having satisfied the first limb of the test, that there 

was a serious issue to be tried, the Court turned its attention to the key issues of whether 

damages would be adequate were the injunction to be refused and later be successful at trial, 

on the balance of convenience. It was accepted that the defendant was in a position to pay 

damages, but the Court concluded that in the circumstances they would be inadequate: 

 

[I]t will not be possible to parachute the plaintiffs back into the management roles in 

the companies … these plaintiffs, by reason of their seniority and expertise, operate at 

the most senior level … and accordingly may find it difficult to obtain positions even 

remotely resembling those they held before 19 July 2014 …44 

 

The reasoning here is somewhat reflexive; job security at the highest level is hardly a factor 

which ranks amongst those to demonstrate inadequacy of damages given the existing narrow 

application of the inadequacy limb of the injunctive test and seems an inconsistent slip from 

the pragmatism which defines this judgment, especially in the granting of the examinership to 

a construction firm. Why the Court would extend the test to accept job protection of business 

people in specific industries due to seniority seems especially flippant given the existing 

jurisprudence in this area.45 However this is tempered by the Court’s examination of the 

potential effect on the O’Flynn’s reputations when the Court says: ‘It is not correct or fair for 

Carbon to suggest … [the O’Flynn’s] are to be considered failed businessmen with no 

                                                      
42 Sheppard & Cooper Ltd v TSB Bank Plc [1996] 2 All ER 654 (HC). See also Bunbury Foods PTY Ltd v 

National Bank of Australia Ltd [1984] HCA 10. 
43 O’Flynn (n 2) [142-147]. 
44 ibid 164. 
45 AIB v Diamond [2011] IEHC 505, Curust v Löwe-Lack-Werk [1994] IR 450. 
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reputation to protect.’46 Overall the Court emphasized that the injunction would, as per 

Clarke J in AIB v Diamond,47 maintain the status quo pending full trial. This seems to depart 

perpendicularly from the very sound reasoning of the rest of the decision and is arguably the 

weakest strand of the Court’s judgment. There is an amount of frivolity that is at odds with 

the earlier pronouncements that undermines the overall reliability of the case for the future. 

The case places into precedent that a party may rely both in general injunctive and equitable 

proceedings as well as those specifically addressing examinership, on future employment 

prospects in very specific circles as fulfilling the adequacy as to damages test. Of course, the 

Court’s observations as to the prospective reputational damage is well within previous 

precedents,48 but this does seem almost to be the Court expanding the test in order to 

facilitate the answer it wants. Arguably even without this disparate niche of the judgment, the 

Campus Oil test is otherwise fulfilled. 

 

Overall Irvine J’s decision reflects the growing body of cases concerned with maintaining the 

‘community’ benefits of employment and the supra economic effects of companies to the 

local and national economy. The Tivway Ltd and Ors49 and Re Eircom50 series of cases began 

a trend whereby the Court gave some amount of credence to the employment provided by 

companies and the role they played in the local community and saw it as a consideration 

worth bearing in mind in the granting or denial of examinership. There exists diverging 

jurisprudence on the weight that should be afforded these considerations, however the 

decision does broadly conform to the more conservative approach of the later of that series of 

cases,51 whereby the Court stressed the need for restraint considering the failure of the 

                                                      
46 O’Flynn (n 2) [166]. 
47 AIB (n 44).  
48 ibid. 
49 Tivway Ltd and Ors [2009] IEHC 494. 
50 Re Eircom [2012] IEHC 107. 
51 Vantive Holdings and Others [2009] IEHC 409, [2009] IESC 69. 
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examinership process of many of the earlier cases.52 On the other hand, a corollary of this is 

that the Court has underlined that none of NAMA’s obligations are passed to Carbon as they 

are purely public law duties, arising from NAMA’s statutory duty to act within the public 

interest, which could arguably go some way as to undermine certain aspects of the decision 

vis-á-vis the effect on the community at large.53 However, the decision is undoubtedly the 

correct one with regard to the implications of the imposition of public law duties on a body 

corporate. 54 

 

Undoubtedly the implications for the upheaval of the O’Flynns from the management of the 

Group would have had a discernible effect both for the Group’s own employees and those of 

similar companies were a precedent set enforcing Carbon’s aggressive manoeuvers though 

whether these aspects should be considered worth applying remains debatable.55 Irvine J in 

the application of section 3(A) and section 4(A) undoubtedly appreciated the consequences of 

allowing such blatant aggression for the Group specifically and for examinership as a whole 

and it is this strand which permeates the judgment as a whole and exemplifies the entire 

decision.  

 

C CONCLUSION 

On 6 October 2014 McGovern J of the Commercial Court upheld the order of O’Malley J 

granting provisional ex parte leave to extra jurisdictionally serve proceedings on the UK arm 

of The Blackstone Group LP, The Blackstone Group International Partners LLP, parent 

company of Carbon Finance Ltd.56 This decision was appealed to the Court of Appeal, which 

was to deliver its judgment in January 2015 and so the full hearing had been provisionally 

                                                      
52 Re Cork City Investments Ltd (HC, 15 April 2005). 
53 O’Flynn (n 2) [155-159]. 
54 See Keany, “Insolvency Law: A Matter of Public Interest?”  (2000) 51 NILQ 509 which addresses issues of 

public interest law and their application to the body corporate in the case of liquidation.  
55 See Kirwan, “Aspects of Examinership” (2009) 16(11) CLP 252 and Keany, (n 50) which although dealing 

with liquidation is somewhat analogous to the Court’s reasoning in Tivway et al. 
56 O’Flynn & Ors v Carbon Finance Ltd & Ors [2014] IEHC 439. 
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listed to be heard thereafter during Hilary term 2015. However in late January the O’Flynns 

reached a consensual outline agreement, bringing proceedings to a close.57 Had the hearing 

proceeded and the appeal failed the addition of the Blackstone Group would have meant that 

the full hearing could have been a very intriguing examination into the extra jurisdictional 

lifting of the corporate veil vis-à-vis deciding culpability and the factual unraveling of the 

sequence of events that lead to the current case, and had the appeal been refused, the 

judgment of the Court of Appeal would have been a salient insight into the Court’s 

motivation in assigning accountability if any to Carbon Finance.  

 

In summary the judgment acts as a sort of vindication for the procedural aspects and criteria 

of the examinership process and the safeguards inherent in the legislation if nothing else. It 

would perhaps too be glib to say that the O’Flynn group was in a rather precarious financial 

position and that perhaps the loans were sold on too soon from NAMA, without going 

through the restructuring process, but regardless of this corollary issue the courts have 

remained extremely pragmatic. Irvine J’s judgment remains a committed enforcement of the 

letter of the law, methodical in its purposive interpretation of the Act; examinership is and 

always was intended to be a remedial mechanism, not one by which aggressive financial 

services firms would tactically attempt coups. It also raises issues toward the ease by which 

interim examinership may be granted, though the particularly organized and committed 

defense and appeal by which this course of action was averted may in practice be atypical. 

The implications for the area of law are promising; the judgment demonstrates that the court 

will not suffer a lack of candour gladly, nor will it allow a blatant abuse of process. The 

methodical approach taken by the Court both in the application of sections 3A and 4A and 

the investigation of the six alleged categories of non-disclosure demonstrates that the Court 

will also not shirk from the minutiae and specifics of each individual application and petition. 

                                                      
57 Barry O’Halloran, ‘O’Flynn to Agree Deal with Blackstone’ Irish Times (Dublin, 31 January 2015).  
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Overall it bodes well for the post-recessionary body corporate, though it could be argued that 

it is a step in a generous direction. Had the circumstances been different another firm given 

the benefit of the doubt could well have fallen leaving its creditors to pick up the pieces; 

conversely a lesser firm may never have even survived to get to litigation. One thing is for 

certain, the Group’s continued development will have companies who have left or are still in 

the NAMA process watching with interest. 
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RESTRICTION, DISQUALIFICATION AND THE COMPANIES ACT 2014: 

A REFORMATORY ANALYSIS 

Aaron Sheehan* 

 

A INTRODUCTION 

As Ireland has developed as a legitimate site and source of international business, so too has 

the need for an effective corporate legal regime. In turn, the body of law initiated with the 

Companies Act 1963 (1963 Act) has grown into a cornerstone of the Irish legal sphere. The 

focus of this piece shall not be the law here as a whole, but rather a number of key elements. 

These are sections 150 and 160 of the Companies Act 1990 (the 1990 Act), better known as 

the restriction and disqualification provisions respectively. With a large body of 

developments over the years, the shadow of the financial crisis still looming and the 

imminence of a further Companies Act in the near future, these provisions make for 

excellent subjects of analysis. 

 

While interrelated in many ways, sections 150 and 160 have nonetheless led distinctive 

lives. As such, separate examinations of the specifics of both are warranted. Restriction, for 

example, was a completely new creation arising from the 1990 Act, with disqualification 

partly deriving from provisions included in the original 1963 Act. With this in mind, it 

would do both a great disservice to look at them collectively. Instead, section 150 will be 

looked at in detail before moving on to view section 160, separately, in similarly detailed 

analysis. 

 

In doing so, this piece aims to provide something more than a bare statement of the law. 

Instead, a keen, critical eye will be cast over the legislation, moving from the origins of the 

law towards more modern developments. Framing the law with my own views and those of 
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various academics in this field is crucial in ensuring the integrity of the piece. 

Commentators such as Lynch-Fannon and Murphy have observed that, at ‘the time of their 

original enactment’, restriction and disqualification ‘lacked clarity in terms of 

enforcement’.1 Consequently, there is real scope for appraisal, both positive and negative, 

throughout the legislation. 

 

A further crucial element is that of the various reforms to have occurred in this sphere. The 

corporate legal framework has not existed in a vacuum, and the numerous developments 

experienced are of particular interest. Reform has consistently been on the mind of 

legislators, as seen in publications such as the McDowell Group Report in 1998, the 

Company Law Enforcement Act 2001 (the 2001 Act) and the establishment of the Office of 

the Director of Corporate Enforcement (ODCE); all noteworthy contributions to the 

corporate legal landscape. 

 

Additionally, sizeable effort has been directed towards the Companies Act 2014 (2014 Act). 

Acting to consolidate and revise much of the existing company legislation here, these 

reforms are of substantial relevance to this piece. Having covered the existing law, the 

objective here is to look at the relevant restriction and disqualification portions of the Act, 

consider what they propose to do and provide a critical response. In doing so, it is hoped 

that both the successes and failures of the Act will be abundantly clear. Lauded by the 

Minister for Jobs, Enterprise and Innovation Richard Bruton as the largest substantive bill 

in the history of the State and as ‘part of the Government’s drive to make Ireland the best 

                                                      
*BCL, University College Cork, LLM (International and European Business Law), Trinity College 

Dublin. Sincerest thanks to my mother and father, Marie and Tadg, and my sister, Sarah, for their 

continued support before, during and after the writing process. 
1  Irene Lynch-Fannon and Gerard Murphy, Corporate Insolvency and Rescue (2nd edn, Bloomsbury 

Professional 2012) para 11.01. 
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small country in the world in which to do business’,2 the significance of this both 

historically and going forward is readily evident. 

 

In all, the dominant intention of this piece is to provide an all-encompassing look at the 

restriction and disqualification provisions in Ireland. In considering the origins, 

developments and current state of the law, a comprehensive timeline is established. Further 

fleshing out these concepts is a consistent deference to reform; whether it is potential, 

upcoming or initiated. Having succinctly brought these factors together, it is hoped that an 

accurate representation of the achievements of the restriction and disqualification regimes, 

but also the challenges still facing these areas, is portrayed. 

 

B RESTRICTION 

One of the most prominent methods of acting against directors in terms of company 

enforcement is that of restriction under section 150 of the 1990 Act. This denotes that any 

person to whom the Act is deemed to apply ‘shall not, for a period of five years, be 

appointed or act in any way, whether directly or indirectly, as a director or secretary or be 

concerned or take part in the promotion or formation of any company’, with a number of 

mitigating factors also set out. The remit of restriction is expanded upon in the preceding 

section 149, which sets out that the provisions apply to any company that is unable to pay 

its debts ‘at the date of the commencement of its winding-up’ or ‘at any time during the 

course of its winding-up the liquidator of the company certifies’. With regard the persons 

who may be affected by such an order, section 149 also sets out that restriction provisions 

can be applied to any person who acted as a director, shadow or otherwise, ‘at the date of, 

or within 12 months prior to, the commencement of its winding-up’. 

                                                      
2 Department of Jobs, Enterprise and Innovation, ‘Press Release’ (2012) 

<http://www.djei.ie/press/2014/20141217.htm> accessed 16 March 2015. 
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This provision was first introduced alongside the 1990 Act and primarily aims to combat 

the supposed ‘phoenix syndrome’, wherein company controllers act in such a way as to lead 

the company into insolvency before leaving, setting up a new company in the same field 

and availing of the advantages of limited liability once again. 

 

The 1990 Act was not the first suggestion of a restriction framework, however. Courtney 

notes that the Companies (No. 2) Bill 1987 put forward a ‘drastic solution’ of automatic 

restriction to all directors of an insolvent company.3 The misgivings of such an approach 

were noted in the McDowell Group Report, which admitted that it would be ‘unjust to 

penalise ‘honest’ business failure’.4 As the Irish company law landscape has developed, 

however, elements of the 1990 Act itself have grown unsuitable. Chief amongst these was 

the simple fact that while applications for restriction could be made, they rarely were in 

practise. The case of Business Communications Ltd v Baxter and Parsons5 saw some 

progress here, with Murphy J holding that all official liquidators of insolvent companies 

must bring subsequent section 150 applications. It was not until the 2001 Act that this was 

given legislative status. Alongside this was a more prominent role given to the Director of 

Corporate Enforcement (DCE), lending further weight to proceedings. Evidently, then, 

restriction as a concept has not remained static over the years. 

 

 

 

 

 

                                                      
3 Thomas Courtney, The Law of Companies (3rd edn, Bloomsbury Professional 2012) para 28.063. 
4 Working Group on Company Law Compliance and Enforcement, The Report of the Working Group 

on Company Law Compliance and Enforcement (Pn 6697, 1998) para 6.4. 
5 (HC, 21 July 1995) (Business Communications). 
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1 Purpose 

The purpose of section 150 has been looked at by a number of parties since its enactment. 

In the seminal La Moselle Clothing Ltd. v Soualhi,6 Shanley J remarked that the ‘primary 

purpose’ of the section was ‘the protection of the public’ from the restricted directors in 

question, such was the danger they posed.7 This was reaffirmed in Re Colm O’Neill 

Engineering Services Ltd 8 by Finlay Geoghegan J, who referred to it being ‘well 

established’ that the purpose of section 150 is to ‘protect the public against the future 

supervision and management of companies by persons whose past records as directors of 

insolvent companies have shown them to be a danger to creditors and others’.9 Interestingly, 

she further noted that the purpose of the section was categorically not the punishment of 

said individuals. 

 

Such a viewpoint can be looked at with some cynicism, however, Courtney puts it 

succinctly; while not the purpose it is ‘almost invariably the effect’.10 The provisions are 

perhaps more multi-faceted than this, with Courtney again observing that section 150 is 

‘[o]ne of the most effective ways of punishing dishonest or irresponsible directors’.11 Ahern 

takes a similarly nuanced view, seeing restriction as occupying ‘a pre-eminent position in 

the armoury for the enforcement of directors’ duties in Ireland'.12 As such, while section 

150 has been given a protective focus by the judiciary, it remains far more multi-purpose in 

reality.  

 

 

                                                      
6 [1998] IEHC 66. 
7 ibid [5] (Shanley J). 
8 [2004] IEHC 178. 
9 ibid (Finlay Geoghegan J). 
10 Courtney (n 3) para 28.064. 
11 Courtney (n 3). 
12 Deirdre Ahern, Directors’ Duties: Law & Practice (Thomson Reuters 2009) para 15-01. 
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2 Scope 

Naturally, restriction is centrally focused on directors of companies. However there are 

several caveats which act to broaden and contort the scope of the provisions when required. 

As per section 149 of the 1990 Act, action here applies to any person who acted as a 

director or shadow director of the insolvent company within 12 months prior to the 

commencement of winding up. The actual wording of the section has proven more 

contrived than this. Courtney is especially critical, regarding it as ‘tortuously drafted’.13 

Rather than simply referring to insolvent companies, the 1990 Act requires proof that the 

company ‘is unable to pay its debts’ at either the start or during the winding up process. 

Semantics aside, however, this nonetheless zones in on insolvent companies exclusively. 

While far from exceptionally constructed, this has operated to an adequate level thus far.  

 

This focus has been broadly construed to allow for a wide catchment of wrong-doers. The 

interpretation section of the 1963 Act, for example, refers to ‘director’ as including ‘any 

person occupying the position of director by whatever name called’. This mantra is 

continued in the wording and application of section 150 of the 1990 Act, which targets 

directors de facto, de jure, shadow, executive and non-executive.  This author takes the 

view that this is the most effective approach to take in such cases, where the potential for 

abuse is tantamount. Indeed, without these ‘catch-all’ provisions, the true brains behind 

such operations could go on unperturbed to do further damage at other companies. 

This scope has not proven inefficient either, with a number of cases seeing so-called 

shadow directors hit with restriction orders. In Re Gasco Ltd,14 for instance, McCracken J 

held there was ‘no doubt’ that the accused controlled the management of the company in 

                                                      
13 Courtney (n 3) para 28.074. 
14 [2001] IEHC 20. 
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spite of his lack of formal directorial appointment.15 In the circumstances, he was found to 

fall under the scope of section 150. The discretion afforded here can also potentially work 

in the other direction, as seen in Re Kelly Technical Services (Ireland) Ltd; Kavanagh v 

Kelly et al.16 Here, the purported director was found by MacMenamin J to have been totally 

unaware of his apparent appointment as director of the now liquidated company. No 

restriction order was, in turn, handed down despite the requisite forms for directorial 

appointment being signed. As Courtney puts it, the crucial element was that the accused did 

not have the necessary ‘informed consent’ to become a director in the first place.17 

 

An interesting aside is the judicial development of the law to include directors not resident 

in Ireland. This was enunciated by Finlay Geoghegan J in Euroking Miracle (Ireland) Ltd; 

Fennell v Frost et al,18 asserting it would ‘clearly be absurd’ to regard the law as only 

meaning to apply to directors resident within the state.19 This is a useful piece of law which 

is testament to the broad application afforded to restriction proceedings when necessary.  

 

While the legislation here allows for a wide number of persons to be restricted, it should 

also be noted that this is subject to a general time limit of 12 months prior to the winding up 

of the company. As such, any person who ceased to be a director outside of this timeframe 

will generally not be subject to potential restriction. A useful example of this is seen in Re 

Cavan Crystal Group,20 where Murphy J deemed restriction not applicable to one 

respondent given their resignation over 12 months prior to the eventual winding up. While 

narrowing the overall scope of the provisions, it is hard to argue against this being a 

                                                      
15 ibid [11] (McCracken J). 
16 [2005] IEHC 421. 
17 Courtney (n 3) para 28.078. 
18 [2003] IEHC 15. 
19 ibid (Finlay Geoghegan J). 
20 (HC, 26 April 1996). 
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sensible addition. Rather than chasing every past director, the 12 month limit allows for 

greater focus on directors who, bar the most drawn out of circumstances, are likely most 

responsible for the woes of the company.  

 

Finally, in analysing the scope of restriction, it is useful to look at the locus standi of parties 

with regard applications. Most prominently of course, are liquidators of insolvent 

companies, who have an obligation by law to bring applications for restriction. Proceedings 

are not limited to liquidators, however, with case law and subsequent legislation acting to 

widen the list of parties who may apply. Early on, as per section 154 of the 1990 Act, 

receivers of companies could bring restriction applications, albeit without the same 

requirements of reporting to the DCE that beset liquidators in such cases.  

 

Despite this, however, the law lacked a conclusive list of who could take action. Given this 

perceived gap in the law, the judiciary acted to fill it. Notable here is Re Steamline Ltd,21 

where Shanley J gave a wide construction to the existing law. He interpreted the category of 

people able to bring a restriction application as being ‘broadly, the same’ as those who 

could apply for disqualification, in spite of their differing effects.22 In turn, it was held that 

the creditors of an insolvent company could bring, and in this case maintain, a restriction 

application.   

 

The logic of Shanley J was soon to lose standing, however, with the enactment of section 

150(4A) and the codification of who may bring restriction applications within it. This 

allowed liquidators, receivers and the DCE to bring restriction applications thus, as 

                                                      
21 [1998] IEHC 102.  
22 ibid [3] (Shanley J). 
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Courtney puts it, ‘remedying the deficiency in the original’ 1990 Act.23 The effect of this is 

underlined by Re Document Imaging Systems Ltd.24 Here, a director sought to be joined as a 

party to the liquidator’s application against three other directors. This request was denied, 

however, with Finlay Geoghegan J unequivocally stating that section 150(4A) meant that 

the ‘court has no jurisdiction to permit a person who is not the Director of Corporate 

Enforcement, a liquidator or receiver’ to be an applicant in such actions.25 While the 

practical result of these developments is to limit the scope of the overall restriction 

provisions, the ensuing certainty from these changes is a worthwhile payoff.  

 

3 Effects 

The effects of restriction have proven similarly broad. The immediate consequences, 

however, are very much mandatory in nature. Section 150(1) of the 1990 Act, for example, 

states that restriction will apply ‘for a period of five years’.  Commenting on this in 

Business Communications, Murphy J surmised that ‘the Court has no discretion to impose a 

lesser restriction’.26 As we will see later, this is almost in direct contrast with the 

disqualification provisions of section 160 of the 1990 Act, which, somewhat contradictorily, 

allow a level of discretion with regard length of application. Murphy J did note that ‘some 

concerns’ existed regarding the ‘lack of flexibility’ in section 150, but saw fit not to expand 

further.27 

 

Much like the purpose of the framework, though, the restriction period is not quite as 

inflexible as it may initially seem. As Cahill notes, the effects of restriction ‘may be 

                                                      
23 Courtney (n 3) para 28.089. 
24 [2005] IEHC 250. 
25 ibid (Finlay Geoghegan J). 
26 Business Communications (n 5) (Murphy J).  
27 ibid (Murphy J). 
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tempered by a number of factors’.28 Section 150(1) states that a person restricted under the 

Act may not act as ‘a director or secretary’ or involve themselves in the ‘promotion or 

formation’ of a company. By no means, however, does this absolutely prevent a restricted 

person from playing a role within a company, nor restrict them from acting as an auditor, 

receiver or liquidator or examiner in the time frame. Furthermore, the Act sets out a number 

of capital requirements in section 150(3) which, when met, allow a restricted person to 

effectively circumvent the order. In the case of a plc, a fully paid up in cash capital of at 

least €317,440 is required, with all other types of company requiring the lesser sum of 

€63,487. Fennelly J has previously voiced criticism of this leeway, stating in Re Verit Hotel 

and Leisure (Ireland) Ltd 29 that ‘the severity of the restrictions mandated by the section is 

significantly ameliorated by section 150(3)’.30 Although additional requirements are placed 

on companies in such circumstances, it nonetheless serves to undermine the strictness of the 

provisions. Indeed, Murphy J observed in Business Communications that ‘[i]t would seem 

that the more serious penalty which the restraining order imposes is the stigma which 

attaches as a result of the making of the order’.31 

 

Ahern has also raised the point that the capitalisation requirements are rather uneven in their 

application in that it ‘impacts differently on those with ready access to capital as opposed to 

those who struggle to meet the capitalisation requirement’.32 Quite simply, restriction could 

impact far more harshly upon directors of small businesses in comparison to those of large 

companies or with pre-existing capital reserves, regardless of the scale or severity of their 

actions. As Ireland continues to grow and court further international commerce, this could 

be a constructive area to reform and refine.  

                                                      
28 Nessa Cahill, Company Law Compliance and Enforcement (Tottel 2008) para 19.006. 
29 [2001] IESC 74. 
30 ibid [4] (Fennelly J). 
31 Business Communications (n 5) (Murphy J). 
32 Ahern (n 12) para 15-248. 
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C DISQUALIFICATION 

In spite of the various links it shares with restriction, the disqualification of directors per 

section 160 of the 1990 Act has grown in a distinctive manner. In broad terms, 

disqualification is seen as an altogether stricter provision than that of restriction. Section 

159 of the 1990 Act sets down the parameters of disqualification, preventing persons from 

acting as an ‘auditor, director or other officer, receiver, liquidator or examiner or be in any 

way, whether directly or indirectly, concerned or take part in the promotion, formation or 

management of any company’. From this alone, the enhanced severity is evident. While 

restriction stays more squarely in the remit of directors, disqualification aims to prevent a 

wider spectrum of potential roles within a company. Similarly, while capitalisation 

requirements can be met to allow a restricted party to continue to partake in company 

dealings, no such exceptions exist for disqualified parties. Ahern regards this as 

‘comprehensive in its effect’, with the disqualification applying regardless of how ‘the 

company he may wish to participate in is capitalised’.33 The greater force inherent in 

disqualification was espoused by the courts from an early point. In Business 

Communications Murphy J described it as ‘constituting an appropriately severe sentence for 

conduct which is manifestly more blameworthy than merely failing to exercise an 

appropriate degree of responsibility’ in their capacity as a director.34 Finally, it is worth 

noting the discretion afforded to judges in disqualification proceedings. While section 150 

sets down a mandatory 5 year period of restriction, section 160(2) allows the court to set 

down disqualification for ‘such period as it sees fit’. In theory, then, the potential for 

exceptionally long disqualifications is very real. These facts, and more, will be returned to 

in greater detail in due course.  

                                                      
33 Ahern (n 12) para 16-02. 
34 ibid (Murphy J). 
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As divergent as the effects of restriction and disqualification are, so too are their origins. 

Wherein restriction can easily be traced back to the 1990 Act, the concept of 

disqualification has existed in some form or another for a much longer time. Section 184 of 

the 1963 Act, for example, allowed courts to disqualify persons from being directors when 

convicted on indictment of any offence connected with the management of the company or 

involving dishonesty or fraud. While later replaced by the 1990 Act, this clearly 

demonstrates an eye by the legislature towards overarching corporate enforcement 

provisions.  

 

In spite of this, it would seem the beginnings of the disqualification procedure were largely 

disappointing. Courtney puts some degree of focus on this remarking that while a greater 

number of disqualifications were anticipated with the enactment of the 1990 Act, the 

‘expected increase never materialised’.35 The Gallagher Company Law Review Group were 

particularly damning of this, noting a single digit figure of disqualifications in 1994 and 

subsequently making a number of recommendations to rectify this problem. Interestingly, 

and picked up upon by commentators such as Courtney, the Group regarded disqualification 

as being more suited to combating the purported ‘phoenix syndrome’ than restriction.36 

Elsewhere, it was also advised that a dedicated executive body be formed to apply, when 

appropriate, for disqualification, with liquidators and receivers obliged to report potential 

cases to them.  

 

Since then, a number of further developments have occurred. With the publication of the 

McDowell Group Report and the enactment of the 2001 Act, some of the Gallagher 

recommendations have been acted upon. Chief amongst these would seem to be the 

                                                      
35 Courtney (n 3) para 28.148. 
36 ibid, para 28.148. 
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Director of Corporate Enforcement stepping into the role envisaged by the Gallagher 

Report, albeit with arguably more diverse and comprehensive functions. One need only 

look at the figures to see the benefits. While the Companies Report 1999 noted only two 

disqualifications as of the 31st of December 1999,37 the Companies Registration Office 2012 

Report found a staggering 3,908 disqualified up until the same date of that year.38 With the 

recent enactment of the 2014 Act, further revisions in this area are likely. 

  

1 Purpose 

The purpose and principles surrounding disqualification are a useful starting point in any 

analysis here. Much like restriction, protection of the public has been well established as a 

principal aim of disqualification provisions. Ahern presents this mantra as meaning that ’if 

there is no present danger to the public, a disqualification order may not be justified’.39 

While perhaps taking a reductive view of the consideration of previous actions in such 

proceedings, it serves as a useful rule of thumb when assessing the case law. The natural 

corollary of this is that it is not intended to be a punitive act. Some, such as Forde and 

Kennedy have, however, observed that one of the ‘earliest declared objectives’ of the 

disqualification provisions were to ‘strike out’ at supposed ‘rogue directors’.40 While 

possibly overly aggressive in the context, this serves to demonstrate, once again, how 

evasive a singular purpose here can be.  

 

A pertinent re-emphasis of this protective purpose is seen in Re Kentford Securities,41 

wherein Peart J held that section 160 ‘is not punitive in nature, but rather protective of the 

                                                      
37 Department of Enterprise, Trade and Employment, Companies Report 1999 (2000) 45. 
38 Companies Registration Office, Companies Registration Office Report 2012 (2013) 34. 
39 Ahern (n 12) para 16-62. 
40 Michael Forde and Hugh Kennedy, Company Law (4th edn, Thomson Round Hall 2007) para 5-41. 
41 [2007] IEHC 1. 
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community’.42 Of particular relevance in this field is Re Lo-Line Electric Motors Ltd,43 an 

English case involving the then applicable Companies Act of 1985. Browne-Wilkinson VC 

laid down an authoritative statement of the law, holding that ‘the primary purpose of s300 

[the disqualification proceedings per the 1985 Act] was to protect the public against future 

conduct of companies by persons whose past records as directors of insolvent companies 

showed them to be a danger to creditors and others’.44 Consideration was also given to what 

sort of behaviour may justify making such an order. ‘Ordinary commercial misjudgement’ 

in itself, for example, was deemed insufficient to justify an order on its own.45 A lack ‘of 

commercial probity’ in the actions complained of or, indeed, an ‘extreme case of gross 

negligence or total incompetence’ could suffice, though.46 These principles have since been 

adopted in Ireland in the context of both restriction and disqualification, the latter occurring 

in Re Wood Products (Longford) Ltd.47 A cautionary note was sounded by Fennelly J here, 

however, wherein he was reluctant to accept these principles as an exhaustive statement of 

what encompasses unfitness.  

 

It is arguable, however, that the preventative nature of disqualification flies in the face of 

other elements of the courts’ approach. Differing views are commonplace within the 

jurisprudence, leading to some operational difficulties. Murphy J, for example, has 

previously warned of ‘the danger of hindsight and the illusion of synoptic vision’ in Re 

National Irish Bank: Director of Corporate Enforcement v Brennan.48 Elsewhere, though, 

we see a broader analysis employed. In Re National Irish Bank: Director of Corporate 

                                                      
42 ibid (Peart J). 
43 [1988] Ch 477. 
44 ibid (Browne-Wilkinson VC) 477. 
45 ibid (Browne-Wilkinson VC) 487. 
46 ibid (Browne-Wilkinson VC) 486. 
47 [2005] IEHC 41. 
48 [2008] IEHC 132 [20] (Murphy J). 
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Enforcement v Byrne49 the Supreme Court placed particular focus upon the respondent’s 

conduct during the entirety of his reign at the company. The Court of Appeal has weighed 

in here in a similarly confusing manner. In Re Barings plc50 it was held that ‘the court is 

concerned only with the respondent’s conduct in respect of which complaint is made set in 

the context of his actual management role in the company’.51 In turn, it is difficult to 

pinpoint the precise scope of the courts’ analysis. 

 

Elsewhere, in the English case of Re Westmid Packing Services Ltd,52 Woolf MR observed 

that, in such situations, ‘other factors come into play’ such as the ‘deterrent element in 

relation to the Director himself and a deterrent element as far as other Directors are 

concerned’.53 This was subsequently quoted with approval by McGovern J in Director of 

Corporate Enforcement v Stakelum.54 Later, in Director of Corporate Enforcement v 

McGowan,55 Fennelly J accepted the validity of deterrence as a purpose of making an order 

here.56 As such, while protection of the public may be held in high regard, the practical 

effect of the jurisprudence is to give a number of other factors some degree of importance 

also. 

 

In looking to reform this area, this author believes clarification by either the judiciary or the 

legislature could be hugely beneficial. While by no means fatal to the law as is, a greater 

degree of certainly would be inherently preferable to the existing framework. Having said 

this, the courts have seen fit to group these considerations together more readily as recently 

                                                      
49 [2009] IESC 57, [2010] 1 IR 222 (Byrne). 
50 [2000] 1 BCLC 523. 
51 ibid [35] (Morritt LJ). 
52 [1998] 2 All ER 124. 
53 ibid (Woolf MR). 
54 [2007] IEHC 486. 
55 [2008] IESC 28. 
56 ibid [25] (Fennelly J). 
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as 2013. In Permanent TSB v Skoczylas,57 Cooke J went on to consider and consolidate the 

various factors at play in this area. He commented that disqualification served the ‘public 

interest by deterring dishonesty, fraud and misconduct in the management of corporate 

affairs’.58 Furthermore, he went some way towards harmonising the co-existing 

retrospective and preventative elements of the provisions, noting that the ‘essential 

function’ of them was ‘protecting the public interest by excluding individuals from 

involvement in the offices or management of companies in the future by reason of 

misconduct, fraud or other dishonesty for which they have been responsible in the past’.59 

Despite not providing a wholly conclusive statement of the law here, this is still a useful 

tool in ascertaining the more pressing aspects of decision making in disqualification 

applications.  

 

An interesting conceptual aside is whether or not disqualification infringes upon the 

constitutional rights to earn a livelihood and to one’s good name. The former has been 

enunciated in a number of cases, such as Blake v Attorney General 60 and Attorney General 

v Paperlink.61 While an unenumerated right per Article 40.3.1 of the Constitution and, 

therefore, not absolute by any means, this still serves as a curious counterpoint to section 

160. The right to one’s good name is more explicitly guarded by the Constitution in Article 

40.3.2. In spite of this, however, such arguments have received short shrift from the 

judiciary. Murphy J was quick to reject such an application on the basis of these rights in Re 

National Irish Bank Ltd; Director of Corporate Enforcement v Seymour.62  Here, he stated 

that disqualification was ‘not penal in nature’ but rather ‘an indication of a lack of 

                                                      
57 [2013] IEHC 42. 
58 ibid [11] (Cooke J). 
59 ibid [36] (Cooke J). 
60 [1981] IESC 1. 
61 [1983] IEHC 1. 
62 [2007] IEHC 102 (Seymour). 
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commercial probity in relation to the management of a company’.63 A distinction was also 

drawn between the position of director, simply a ‘mode of earning a livelihood’ as per 

Ahern,64 and a trade, vocation or other profession which may actually fall under the scope 

of these rights. In spite of this, some leeway has subsequently been given in this sphere. 

Denham J, presiding over Director of Corporate Enforcement v Byrne,65 has suggested that 

courts can take the effect disqualification may have on a professional person in 

disqualification proceedings. With Macken J concurring, one can conclude that a reasonable 

amount of authority can be attached to this.66 Certainly, it would seem sensible to allow 

some consideration of this given the ultimately harsh effects of the order. Allowing this any 

more influence than it currently holds, however, would be in this author’s view, a 

potentially dangerous prohibitive move.  

  

2 Effects 

A consistent theme within disqualification is that it would seem far more onerous than the 

corresponding restriction provisions. While discretion as to whether or not something 

warrants disqualification is somewhat fictitious in operation, this is far from the case with 

regard the period of disqualification set down. The two forms of disqualification in 

operation, discretionary and deemed, have tended to diverge from each other in many ways 

and this area is no exception. Section 160(2) denotes that discretionary disqualification may 

be set down by the court ‘for such period as it sees fit’. Only one real exception exists to 

this, what with section 160(1)(a) requiring a mandatory period of 5 years disqualification 

for persons convicted of fraud or dishonesty. At first glance this would seem an unduly 

large concession to the courts. However, much like the supposed purpose of 

                                                      
63 ibid [11.11] (Murphy J). 
64 Ahern (n 12) para 16-69. 
65 Byrne (n 49) [37] (Denham J). 
66 ibid (Macken J). 
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disqualification, this is not an inflexible precept. Indeed, commentators such as Ahern 

acknowledge the existence of ‘some broad indicative principles’ to help in the exercising of 

this discretion by the courts.67  

 

With longstanding links to the Irish legal system, the corresponding UK provisions are of 

some persuasive value. Some difficulty is noted, however, with Courtney referring to issues 

arising with how disqualification periods set down by the English courts have ‘varied 

greatly’.68 Some attempt at standardisation occurred with the judgment in Re Sevenoaks 

Stationers (Retail) Ltd,69 Dillon J breaking down the 15 year limit imposed by the UK 

Company Directors Disqualification Act 1986. He held that a period over 10 years was 

reserved for particularly serious cases, those from 6 to 10 years applying to serious but not 

top bracket worthy cases and 2 to 5 years applying to cases which are, relatively speaking, 

not that serious.70 Continuing to apply in England, this approach has seen some use here, 

notably in Re CB Readymix Ltd 71 Courtney does point out, however, that the same level of 

clarity as to the maximum period does not exist in Ireland as it does in the UK.72 

 

Other Irish cases have taken the time to consider the issue of the period of disqualification 

in more intricate detail, with Re Clawhammer Ltd 73 particularly noteworthy. Finlay 

Geoghegan J considered a number of factors to be a relevant here, including evidence put 

forward by the respondent as to their role in the company and the effect disqualification 

may have on them, such as their ability to earn a livelihood.74 Drawing a comparison 

                                                      
67 Ahern (n 12) para 16-198. 
68 Courtney (n 3) 28.199. 
69 [1991] 3 All ER 578. 
70 ibid 581 (Dillon J). 
71 [2002] 1 IR 372 (SC). 
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between the possible options of restriction and disqualification, she concluded that, when a 

respondent has failed to put forward any evidence relating to the issue, it is unlikely that 

disqualification for less than 5 years will be seen as more onerous than a five year 

restriction.75 Disqualification was later ordered for one year, with one respondent arguing 

this very point. The reasoning invoked in this case has seen later approval in cases such as 

Director of Corporate Enforcement v D’Arcy.76 The conflict between the two potential 

sanctions has also been addressed in other case law.  In Re Barnroe Ltd,77 for example, 

O’Leary J unequivocally stated that disqualification will always ‘be seen in the business 

community as a far greater sanction than restriction’.78 As such, when it comes to the lower 

end of the time spectrum, it would appear difficult to precisely distinguish the severity of 

both provisions.  

 

More recently, some attempt at formalisation in line with that seen in England has been 

observed. In Director of Corporate Enforcement v Collery,79 Finlay Geoghegan J broke 

disqualification down to a number of propositions. With regard the period of 

disqualification, she remarked that it should ‘reflect [...] the gravity of the conduct’ making 

said director unfit to be concerned with management of a company, contain ‘deterrent 

elements’ and not exceed 10 years bar in ‘particularly serious cases’.80 Finally, she deemed 

it correct to first assess the appropriate period at face value and, only then, ‘take into 

account mitigating factors’ before setting the finalised period.81 An example of this 

practically applied is seen in Director of Corporate Enforcement v Seymour.82 Here it was 

                                                      
75 ibid (Finlay Geoghegan J). 
76 [2005] IEHC 333. 
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78 ibid (O’Leary J). 
79 [2006] IEHC 67. 
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agreed that a high starting point, in this case 12 years, was fitting in particularly serious 

cases. On considering a number of mitigating factors, this was reduced to a final order for 9 

years.  

 

Putting it bluntly, the law associated with periods of disqualification in Ireland is distinctly 

uneven. While some discourse has taken place amongst academics and the judiciary, we 

lack the same established standardisation of procedure evident in the UK. Although some 

general principles have been applied, this author would take the view that either the 

judiciary or legislature would be well advised to move towards greater formalisation of this 

area. As it stands, the uncertainty hanging over disqualification would seem to have 

manifested into fear, with the courts unwilling to grant applications barring the most 

exceptional and clear of circumstances, as demonstrated by the relatively low number of 

disqualification orders made since its inception. Addressing this could prove a major step in 

establishing a more widespread, effective framework of disqualification. 

 

D REFORMS 

As noted from the preceding analysis, restriction and disqualification have not existed in a 

vacuum. The law surrounding corporations in Ireland has developed into an integral part of 

the Irish legal sphere and, in turn, cannot afford to remain static in the face of increased 

societal relevance. With this, the law of companies here has been subject to a wide array of 

amendments, developments and reforms. 
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Since the enactment of the 1990 Act, bringing with it the relevant practises of restriction 

and disqualification, seven Acts falling under the ‘Companies’ heading have been enacted.83 

While mostly irrelevant to the topic at hand, this is nonetheless indicative of some 

willingness by the legislature to update and improve the foundations of Ireland’s corporate 

landscape. Where appropriate, these provisions will be looked at in detail, charting their 

progression over this period of time but also with a critical perspective. Particular 

consideration will be given to the 2014 Act, a crucially important piece of legislation. 

Ideally, this will also involve an inherent critical analysis, enunciating the possible positive 

but also negative effects this Act may have. With the pervasive importance of reform in the 

legal sphere, this acts as a vital part of this piece. 

 

E LEGISLATIVE DEVELOPMENTS 

Undoubtedly the most conspicuous piece of company legislation, both in terms of 

restriction and disqualification and more generally, since the 1990 Act and prior to the 2014 

Act, is that of the Company Law Enforcement Act 2001. While others, such as the 

Companies (Amendment) (No. 2) Act 1999, tend to dedicate some time to possible 

corporate offences and their corresponding compliance and enforcement actions, only the 

2001 Act deals with restriction and disqualification in significant detail. This Act introduced 

a number of elements that have since become vital to not only the aforementioned 

provisions but the body of corporate law as a whole. 

 

Permeating through this Act is the ODCE. Already touched upon in earlier sections of this 

piece, the DCE, and the overarching position it occupies, were created by section 7 of this 

Act. Section 12(1) of the 2001 Act, in turn, sets out the functions of this office. Primarily, 

                                                      
83 Companies (Amendment) Act 1999, Companies (Amendment) (No 2) Act 1999, Company Law 

Enforcement Act 2001, Companies (Auditing and Accounting) Act 2003, Companies (Amendment) 

Act 2009, Companies (Amendment) Act 2012, Companies Act 2014. 
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the DCE is tasked with enforcing and ensuring compliance with the Companies Acts. On 

top of this, investigative and supervisory roles over certain activities are also prescribed. 

The DCE is, in essence, totally focused in his role upon the Companies Acts and the 

adherence to them. In turn, while potentially registered under the same Acts, the activity of 

bodies such as banks and charitable organisations is outside the remit of the DCE. 

 

With the establishment of the ODCE come a number of additions to the restriction and 

disqualification sphere. The first such change is seen in section 40 of the 2001 Act, wherein 

the DCE is afforded broad powers, when he ‘has reason to believe that a director of a 

company is an undischarged bankrupt’, to compel the production of certain relevant 

documents. To date though this has not proven to be even somewhat prevalent, if at all. On 

further application from the DCE, on the back of such disclosure, the company director in 

question may be compelled to appear before the court and answer questions on oath 

‘pertaining to the content of the statement’. This section subsequently provides for 

disqualification, should the director be found to be an undischarged bankrupt, or another 

offence, should they fail to comply with the disclosure requirements. This being said, this 

legislation does occupy a sensible role that was unfulfilled before the 2001 Act. Prior to 

this, the 1990 Act rendered undischarged bankrupts who acted as directors liable to 

disqualification orders only if convicted for such behaviour.84 The 2001 Act bypasses much 

of the lengthy proceedings here by establishing that such an application may be made by the 

DCE without the prior requirement of conviction. I would contend that this adds some much 

needed teeth to this ground, without which the undischarged bankrupt may remain 

undiscovered or unperturbed by disqualification should the relevant court proceedings run 

on. 
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Elsewhere, more straightforward administrative changes are seen. Section 41(1)(c) of the 

2001 Act inserts section 4A into the original restriction proceedings, lending liquidators, 

receivers and the DCE the authority to make restriction applications. Courtney views this as 

‘remedying the deficiency’ in the original 1990 Act,85 as noted in Re Steamline Ltd.86 Here, 

Shanley J granted standing to creditors to bring a restriction application. Given the lack of 

specification as to who may actually apply for such an order, he instead interpreted the 

persons who may apply for restriction orders under section 160(4)(b) as ‘broadly, the same 

category of persons who would have an interest in seeking an order for restriction of a 

director’.87 One must presume, then, that the explicit statement of locus standi in the 2001 

Act serves to reverse this element of the decision.  Alongside this, section 41 instigates 

changes to the monetary requirements of section 150. Touched upon in earlier analysis, 

restriction provides that ‘restricted companies’, those which have a restricted person 

involved, must meet a number of requirements in order to continue trading while subject to 

restriction. On enactment, this entailed needing a fully paid up share capital of at least 

£100,000 for public limited companies and £20,000 for ‘any other company’. This was 

increased substantially by the 2001 Act, raising this to £250,000 and £60,000 respectively, 

with both sums still standing, albeit adjusted for the introduction of the euro in 2002. 

Given the inherent links between both provisions, the 2001 Act naturally entails a number 

of amendments, changes and reforms to the existing disqualification legislation alongside 

those made to the corresponding restriction framework. The main bulk of these additions 

are seen in section 42 of the 2001 Act, although even these are connected to other parts of 

the statute. 
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The first segment of the Act allows for the disqualification of directors with regard to 

foreign disqualification and their conduct in relation to it. Section 42(a) inserts section 

160(1A) into the 1990 Act, which has a two-fold effect. First of all, this provides that 

deemed disqualification will be incurred by a person if they fail to notify the registrar of 

companies, on change of directors, that they are disqualified in a foreign jurisdiction and 

provide other such details required by section 3A of the Companies (Amendment) Act 1982 

and section 195 (8) of the 1963 Act. While this may lead to significant penalties and 

prosecution for acting while disqualified per sections 161 and 163 of the 1990 Act, there 

remains a gap in the legislation. Effective policing of this may be more difficult to attain 

than by simply enacting further legislation, however. The 2001 Act also introduced a 

number of additional grounds for discretionary disqualification. Added by section 42(b)(ii) 

of the Act, these provide for disqualification of parties whom; have been found guilty of 

two or more offences of failing to keep proper books of account; have been director of a 

company which has been struck off the register and those who have been disqualified in 

another jurisdiction. Following this comes section 160(2)(h), which entails that being a 

director of a company struck off the register of companies may suffice as a ground for 

disqualification. As above, a degree of ambiguity seems to run through the manner in which 

such orders are executed. A prominent example of this is the fact that it is simply required 

that the person subject to the disqualification be a director at the time the letter, sent as per s 

12 of the Companies (Amendment) Act 1984,  is dispatched. Cahill contends quite correctly 

that this ‘leaves open the possibility that a person who was a director when the section 12 

letter was sent, but who resigned before the company was struck off, may face 

disqualification’.88 The final addition here, much like the corresponding amendment to 

deemed disqualification, relates to disqualification handed down in a foreign state. Rather 

                                                      
88 Cahill (n 28) para 22.072. 



[2015] COLR 

102 
 

than acting independently these two provisions tend to interact and even support each other 

when necessary. Such an order may be made regardless of whether the party in question is 

deemed to be disqualified per section 160(1A) of the 1990 Act. In practice, if both types of 

disqualification are ordered the one under deemed grounds will cause the person in question 

to be disqualified for the unexpired portion of the foreign disqualification. Only after this 

will the period set down as per the discretionary grounds begin to apply. As such, there is a 

very real chance that the final period of disqualification here will be quite substantial. The 

courts would seem to have a sizeable degree of discretion here generally. 

 

The final additions made to section 160 by the 2001 Act come in the form of amendments 

to section 160(9). This subsection provides that a person may be subjected to a 

disqualification order on grounds ‘which are or include matters other than criminal 

convictions’ regardless of whether or not the person may be made liable criminally for said 

actions. Serving as an addendum to this the 2001 Act grants, per section 160(9A), courts the 

ability to consider the imposition of restriction as an alternative here should it deem 

disqualification insufficiently justified. Alongside this, section 160(9B) empowers the 

courts to order a person either disqualified or restricted here to cover the costs of making 

the application and where appropriate the various investigative costs incurred. Of all the 

amendments here this is likely the least eminent. It contributes minor but sensible changes 

to the existing legislation. 

 

Outside of the explicit section 150 and 160 additions, several other references to restriction 

and disqualification are added by way of the 2001 Act. Section 371 of the 1963 Act, for 

example, is amended to include both as penalties which will not be prejudiced by the 

operation of the provision. Section 56(2) of the 2001 Act also makes for interesting reading, 



[2015] COLR 

103 
 

obliging liquidators of insolvent companies to make applications for the restriction of each 

director involved between 3 and 5 months after submitting their reports to the ODCE. 

However, this may be avoided should the DCE relieve the liquidator of this obligation. 

As one the most prominent piece of amendatory legislation to arise with regard restriction 

and disqualification to date, the 2001 Act can thankfully be looked upon positively. 

Although far from revolutionary, the Act has led to sensible and astute changes to the 

existing framework. Some commentators such as Cahill, noted above, are a little more 

cautious in their appraisals, with particular trepidation felt with regard the construction of 

these amendments. Outside of some obtuse interpretation being given to elements such as 

the newfound grounds of discretionary disqualification, I take the view that these fears are 

unlikely to come to fruition. As a whole, one can take mostly positives away from the 

various amendments and reforms at play. 

 

F THE COMPANIES ACT 2014 

While the Irish legal system has not been inundated with corporate reform over the years, 

the most recent financial crisis acted to force the hand of the legislature. Although far from 

excessively quick in execution, what followed was the presentation of the Companies Bill 

2012 and its later enactment as the 2014 Act. In short, the 2014 Act serves to consolidate 

and codify the existing law in this area. With this, the aim is to establish a solid body of law 

to act as the foundation for all corporate legal matters for many years to come. 

 

Such legislation is by no means a new concept, however. Similar reform was conceived in 

1998 with the publication of the McDowell Group Report, wherein it was recommended 

that the legislature ‘incorporate the provisions of the existing Companies Acts and the 

substantive company law now set out in regulations’ and consolidates them in ‘one single 
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comprehensible companies code’.89 The long-standing consideration of these issues is 

testament to the crucial importance of corporate law in both the legal and financial spheres 

in Ireland. Summarising the provisions for the Companies Registration Office, Courtney 

espouses the benefits of these structures, remarking that the ‘private company has been the 

work-horse of commercial life in Ireland since that form of registered company was first 

permitted under the Companies Act of 1907’.90 The regard for such provisions is noted in 

numerous facets of the Irish legal framework, with the Minister for Jobs, Enterprise and 

Innovation Richard Bruton referring to it as a ‘landmark legislative project’ and ‘the largest 

substantive Bill in the history of the State’.91 Evidently, then, the potential importance of the 

Act with specific regard to the existing section 150 and 160 provisions is huge.  

 

This potential is particularly evident when one considers the appropriate enforcement 

statistics. The Annual Report for 2013 by the ODCE states that a total of 222 restrictions 

and 34 disqualifications were made in Ireland in 2013, either on the back of liquidator or 

ODCE applications to the courts.92 Over the past decade, the figures here have tended to 

remain at a similar level. Comparative figures from the UK disqualification regime have 

proven much higher, with a total of 1208 disqualifications in the 2013/2014 period.93 While 

factoring in various size and population disparities is necessary, this nonetheless raises 

questions as to how effective the Irish system is. Certainly there is an argument in favour of 

more pro-active enforcement leading to a strong dissuasion of director misbehaviour.   
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This being said, it is difficult to ascertain accurately whether enforcement statistics here are 

reassuringly consistent or evident of an underperforming framework. Looking at these 

figures in isolation, one could easily conclude that either system is superior to the other. 

Given the minute details necessary to properly consider such a question, the issue of reform 

becomes particularly important. This allows us to consider whether minor tweaks or 

widespread changes, such as a shift to the disqualification only approach in the UK or the 

aggressive stance towards abuse of the phoenix syndrome in Australia, are warranted. 

 

Speaking more generally, the 2014 Act introduces and refines numerous elements of the 

law relevant to existing and would-be directors. More stringent requirements will be asked 

of potential directors, with bodies corporate and persons under the age of 18 amongst those 

no longer able to hold the position of director of a company. The practical effect of this, in 

this author’s view, is to increase the accountability and visibility of directors in the 

corporate structure while simultaneously preventing token directorships being availed of as 

a ‘front’ for others. Such moves are broadly sensible and can only serve to tighten up the 

existing corporate framework. 

 

Given the focus of this piece, however, the main body of analysis will focus in on how 

restriction and disqualification are affected by the Act. This will be divided into two distinct 

sections, addressing the substantial issues of fiduciary duties and the additions to restriction 

and disqualification provisions within the Act itself. 
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1 Fiduciary Duties 

In practice, the ways in which the new Act interacts with restriction and disqualification 

varies in both the scope of application and the actual change it instigates. Most prominent, 

perhaps, of all of these alterations is the codification of directors’ fiduciary duties by the 

Act. Alongside this are provisions which ensure the consistent application of duties and 

responsibilities across all types of directors, whether officially appointed, de facto or 

shadow. The fiduciary duties set out in the Act are as follows: 

- to act in good faith in what the director considers to be the company’s interests; 

- to act honestly and responsibly; 

- to act in accordance with the company’s constitution and to exercise powers only for 

lawful purposes; 

- not to use company property for own or others’ use unless approved by the members or 

the constitution; 

- not to fetter discretion unless permitted by the constitution or entered into in the 

company’s interests; 

- to avoid conflicts of interest unless released by members; 

- to exercise care, skill and diligence; and 

- to have regard to the interests of members. 

Significantly, this is the first time these duties have been set out in a statutory manner. Prior 

to this they had remained, at best, imprecisely set out by way of common law. Nonetheless, 

these have been alluded to in prior judgments of the courts. In Re Tralee Beef and Lamb,94 

Finlay Geoghegan J in the High Court went some way toward placing them in a position of 

prominence in the Irish framework, stating that ‘directors owe duties to the company, which 

                                                      
94 [2004] IEHC 139. 
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are normally divided into duties of loyalty based on fiduciary principles’ at common law.95 

Ahern theorises that this ‘led to a renewed focus on these duties’ for some time in litigation 

here.96 In Re Cooke’s Events Co Ltd (In Liquidation); Kavanagh v Cooke,97 MacMenamin J 

had particular regard to the failure to comply with the fiduciary duty to avoid a conflict of 

interest with the company in granting the restriction order. Similarly, in Re 360Atlantic 

(Ireland) Ltd (In Receivership and In Liquidation); O’Ferral v Coughlan,98 the fiduciary 

duty to act in the interests of the company played a contributory role in the eventual 

granting of restriction orders against the directors involved. This trend was short lived, 

however, and on appeal to the Supreme Court in Re Tralee Beef and Lamb,99 it was deemed 

inappropriate to have lent such weight to common law duties in restriction proceedings. Of 

particular relevance was the grave stigma and reputational damage such an order carries. 

Ahern, writing before the 2014 Act was anything more than a concept, contends that this 

‘has put in doubt the appropriateness of the High Court continuing to have regard to the 

equitable and common law duties in a restriction application’.100  

 

Some confusion, then, must be said to arise by the subsequent codification of duties in the 

Act. If considering these somewhat illusory concepts is deemed inappropriate, cementing 

them within the legislation only a few years later appears quite contradictory. It would 

seem, though, that much of the reasoning employed by the Supreme Court in Re Tralee Beef 

and Lamb was based on the fact that the fiduciary considerations only arose relatively late 

in the case without prior evidential recognition of them. Conceivably, then, codification 

could be said to more accurately reflect the attitude of the courts. In doing this, the hands of 

                                                      
95 ibid (Finlay Geoghegan J). 
96 Ahern (n 12) para 15-214. 
97 [2005] IEHC 21. 
98 [2004] IEHC 412. 
99 [2008] IESC1. 
100 Ahern (n 12) para 15-218. 
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the judiciary are no longer tied in an operational sense with regard common law duties. 

While the actual practical implications of this facet of the 2014 Act are yet to be seen, one 

must presume that they will be largely positive. In consolidating a line of thinking 

previously adopted by the courts while simultaneously providing them with greater options 

and considerations, this could prove a great boon to the Irish corporate scene.  

 

The application of this codification in relation to disqualification is perhaps a little more 

nuanced in its execution however. Section 160(2)(b) of the 1990 Act provides that a person 

may be liable for disqualification if they are proven to have acted in ‘breach of duty’ in their 

capacity as ‘promoter, officer, auditor, receiver, liquidator or examiner of a company’. As 

such, there is already a partial deference to the broad concept of ‘duties’ in the original 

legislation. Much of the case law, likely due to the inclusion of ’guilty’ in the wording of 

the section, has tended to concentrate on statutory duties. Nonetheless, as the volume of 

litigation has grown so too has the acceptance of common law duties as a viable ground 

here. In Re National Irish Bank Ltd; Director of Corporate Enforcement v Brennan,101 it 

was submitted that the director in question had breached his common law duty to exercise 

skill, care and diligence. Although the application was rejected on grounds of insufficient 

evidence, support for this as a valid basis for disqualification was given. Murphy J did note 

however that the consideration of these duties will vary depending on a number of other 

factors, such as the size of the company in question, the standard of skill the director was 

held to or perhaps, as noted in Re Barings Plc,102 the level of remuneration received.103 The 

greater the size of these factors the greater the level of responsibility that will likely be 

attached to the director.104  

                                                      
101 [2008] IEHC 132. 
102 [1999] 1 All ER 1017. 
103 ibid 1020 (Murphy J). 
104 Director of Corporate Enforcement -v- Brennan [2008] IEHC 132 [19.6] (Murphy J). 
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Theoretically, utilisation of these fiduciary duties in a disqualification setting may be more 

likely given that interpretation of existing legislation lends them some basis in the law as it 

stands. With less operational absurdities obstructing their use relative to the corresponding 

restriction considerations, the codification of duties here could prove roundly positive. If 

one misgiving were to exist, it would be the potential limitations of providing a 

comprehensive list of these duties via legislation. The 2014 Act does, however, establish 

that the list of fiduciary duties is by no means an exhaustive one. As such, an appreciable 

level of interpretation is wisely left to the judiciary. 

 

While some questions have been raised of the new framework, I would contend that the 

overall result is a favourable one. In codifying factors which have remained dormant for 

some time, greater relevance is afforded to them. Brian Cheffins strongly espouses the 

remedial benefits of this in a wider sense, stating that ‘fiduciary duties provide an incentive 

to managers to act consistently with shareholders' interests’.105 Ahern is somewhat more 

cynical, remarking that the ‘deterrent effect may be lessened by perceived hurdles to 

enforcement’.106 Giving a legislative basis to these longstanding duties then is vital. Doing 

this while allowing a degree of leeway to the judiciary essentially pairs the benefits of a 

wide, interpretive approach with those of a more formalised one. This also remedies a 

perceived disconnect between legislature and judiciary, smartly amending the law in line 

with learned judicial opinions. While relatively minor in the context of the 2014 Act in its 

entirety, such drafting could suggest a more thoughtful and judicially deferent approach to 

                                                      
105 Brian Cheffins, ‘Law, Economics and Morality: Contracting Out of Corporate Fiduciary Duties’ 

(1991) 19 Canadian Business Law Journal 28, 31. 
106 Deirdre Ahern, ‘Directors' Duties: Broadening the Focus Beyond Content to Examine the 

Accountability Spectrum’ (2011) 18(1) DULJ 116. 
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law making in the future. With drafting issues continuing to arise in 2015, as seen in 

Bederev v. Ireland107 most recently, the benefits of this could prove substantial.  

 

As of yet, it is difficult to determine whether codifying previously common law duties will 

be an effective balancing of approaches or an idealist attempt at the best of both worlds. 

Nevertheless, as it stands, this author takes the view that it appears a well measured 

approach towards directors’ duties. 

 

G ADDITIONS TO THE RESTRICTION AND DISQULIFICATION 

FRAMEWORK 

Elsewhere, the Companies Act also provides alterations which apply more directly to 

existing restriction and disqualification provisions. Compliance and Enforcement 

mechanisms are all gathered under the general header of Part 14 of the Act, a move 

Courtney describes as ‘consistent with a stricter and more transparent approach in these 

areas’.108 A cursory glance at the Act emphasises a move towards increased efficiency of 

operation, allowing for more stringent requirements but also streamlining proceedings 

where possible. 

 

The first such addition to the law in relation to restrictions is that it must be proven by the 

directors in question that they have complied, as far as could reasonably be expected, with 

the liquidator in the operation of the winding-up. Section 820(2)(b) adds this to the existing 

provisions of section 150, which originally required only for the director subject to the 

application to have acted ‘honestly and responsibly’ with no other ‘just and equitable’ 

reason for granting the application present. This would seem a marked departure from 

                                                      
107 [2015] IECA 38. 
108 Courtney (n 87). 
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previous provisions, which included an alternative defence of having been appointed to the 

position by a financial institution or venture capital company in the execution of their 

functions. For all intents and purposes, this would seem designed to impose more strenuous 

checks and balances on directors particularly with regard their conduct after entering 

liquidation. While much of the law has focused on either the 12 months immediately prior 

to liquidation or the entirety of the director’s reign, some scope for misbehaviour still exists 

in the period of time directly after liquidation is entered. As such, this serves to keep 

directors under far keener supervision, potentially protecting the company from mischief 

arising from uncooperative or simply inequitable behaviour post-appointment of a 

liquidator. Given the difficulties that have historically arisen with regard director 

misbehaviour in Ireland in the past, more strenuous requirements and supervision can only 

be construed positively. Although quite broad in application, affecting directors good and 

bad alike, the net effect remains positive with only more nefarious parties required to act 

differently in order to avoid restriction. 

 

Furthermore, the 2014 Act attempts to augment the efficiency and speed of existing 

restriction and disqualification proceedings. This is done by facilitating the givin, and 

acceptance of undertakings as to either by company directors subject to applications. 

Chapter 5 of Part 14 of the Act provides a comprehensive pronouncement of the manner in 

which directors may ‘submit’ themselves to disqualification and restriction and the effects 

this has. Ideally, this acquiescence to restriction or disqualification will drastically cut costs 

and court time which would otherwise be expended in investigating and prosecuting such 

matters before the courts. This being said, a totally unfettered ability to accede to such 

actions is not present. An example of this is noted in sections 850 and 851. While the 

former prescribes that the eventual disqualification period may be any time the DCE 
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believes is warranted in the circumstances, the latter denotes that the DCE should not 

exercise their discretion here should they feel a period of disqualification longer than 5 

years is warranted. Some criticism could be aimed at this for furnishing a somewhat 

contradictory solution; aiming to cut down on expensive court proceedings but potentially 

excluding a number of significant cases from consideration. Having said this, cases which 

result in a disqualification period above 5 years are relatively rare and quite severe in their 

consequences. As such, only a relatively small amount of cases are likely to be outside the 

remit of the Act. Furthermore, it is likely that the greater severity of both actions and 

consequence involved more readily justifies lengthier court proceedings being invoked. 

Taking this into account, this would appear a largely beneficial cost and time saving 

exercise.  

 

Restriction is covered in subsequent sections of the Act in much the same manner. The 

above caveat, preventing such action if the conduct is deemed severe enough to warrant 

more than 5 years disqualification, is not present due to the more stringent time periods 

involved. Both do come, as a result of the Act, with a stipulation preventing such an 

accession to either should an official application already be in place. The practical effect of 

this is to facilitate further expedience of proceedings, forcing the DCE and persons targeted 

to act promptly and prevent subsequent court action. Additionally, this prevents confusion 

arising from various actions and applications occurring simultaneously. In lighting a fire 

underneath both those prosecuting and those accused, the potential for significant increases 

to restriction and disqualification speed and efficiency is abundantly clear. While unlikely 

to result in a massive upheaval in either numbers or approach in this sphere, this author 

takes a hopeful view as to how these reforms may benefit the framework in the long term.  
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H EVALUATING THE 2014 ACT 

Despite not introducing momentous reform, the Companies Act can be looked upon 

assuredly with regard the restriction and disqualification regimes. This Act applies in two 

different manners, covering direct and indirect amendments to the law. In codifying the 

heretofore common law fiduciary duties of directors, a much needed element of certainty 

has been added to considerations towards which the court have shown a tendency to regard, 

but towards which they have also been reluctant due to a lack of legislative standing. In 

simultaneously ensuring the codification is by no means exhaustive, discretion is crucially 

left in the hands of the judiciary. While some may be critical of this, case law only seems to 

re-emphasise that this is merely giving effect to the approach of the courts rather than 

drastically changing the framework. 

 

Restriction and disqualification are not themselves majorly overhauled at an operational 

level. The changes which are made however add to an overall streamlining of the corporate 

legal system which permeates through the 2014 Act These allow for a more expedient and, 

it is hoped, efficient system of corporate compliance and enforcement, placing greater 

burdens on directors hoping to avoid restriction. Procedures allowing for directors to submit 

to restriction or disqualification, bypassing the need for lengthy court appearances, are also 

introduced. In doing this, it is envisaged that the vast costs and time spent in applying for 

orders are substantially reduced. In all, this may appear a minor change but its lasting 

effects could prove significant. 

 

The Act has not been universally well received. Parties such as then President of Chartered 

Accountants Ireland, Austin Slattery, in 2013 have criticised the piece as a ‘missed 
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opportunity’ for numerous purported omissions throughout.109 While the smattering of 

amendments to the existing restriction and disqualification provisions are smartly 

constructed, they are nonetheless few in number. In a corporate landscape that has changed 

massively since the enactment of the 1990 Act, cynicism regarding the continued use of a 

framework that has changed little in 25 years is understandable. 

 

With the 2014 Act being lauded for its significant size and consolidation of corporate law, 

apprehension remains that may lead to the legislature resting on its laurels for the 

foreseeable future. In doing so, a more active system of reform may be lost with a large but 

static Act in its place. Such worries are far from remote possibilities but they should not be 

given enough weight to construe the 2014 Act in an overall negative light. Restriction and 

disqualification have, as of yet, worked to a more than acceptable degree. In fine tuning 

them, rather than broadly replacing the work that has been done, the potential for absurd or 

mischievous constructions of the law are further minimised. Although the legislature has 

passed up a sizeable opportunity to widely reform the law in this area, it is arguable that the 

vast amount of case law and precedent based on the existing framework is a more valuable 

asset.  

 

Conversely, however, legislators cannot allow this new system to fall into disrepair. In 

committing to a large, consolidated body of law, commitment to continuously updating and 

refining it must also be shown. A major failing of the fallout of the Financial Crisis in 

Ireland, for example, was an inability to prosecute wrongdoers given the vast and unduly 

complex nature of the offences covered by law. If law makers are to overhaul the corporate 

                                                      
109 ‘Companies Bill 2012 "a missed opportunity"’ (2013) 45 Accountancy Ireland 85. 
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legal system but fail to adequately update it in line with future developments then I would 

take the view that they are simply condemning us to repeat the mistakes of the past.  

 

In closing, the success of these provisions, and the Act as a whole, is not guaranteed. In 

revamping the already sizeable corporate regime, obvious logistical difficulties are likely to 

arise as Ireland develops as a commercial centre. This being said, if continued reform and 

enforcement are to take central roles, this author takes the view that the provisions should 

be regarded with some optimism. 

 

I CONCLUSION 

In the space of 25 years, restriction and disqualification have grown into central parts of the 

Irish corporate compliance and enforcement structure.  Introduced to the scene in 1990, 

both have developed in their own distinctive manner whether it by way of legislative or 

judicial interpretation and amendments. With corporate and financial matters consolidating 

their pre-eminent position in Irish society as a whole, the continued presence of measures to 

combat wrongdoing within them is wholly reassuring. 

 

Throughout the history of these provisions, complete with seven Companies Acts and 

numerous pieces of case law, reactions have generally proven positive. With an established 

primary purpose of ensuring protection for the public at large, both have avoided becoming 

overly punitive and vindictive. Elsewhere, a comprehensive catalogue of sanctions, 

defences and avenues of relief have solidified their procedural integrity. A willingness to 

avoid a static framework is also observed, with legislators and the judiciary acting to 

remedy deficiencies in the original legislation such as the creation of the ODCE and the 



[2015] COLR 

116 
 

addition of a mandatory element to the application process. In continuously refining 

elements of the overall structure, the efficiency of the law has steadily grown. 

 

Having said this, the restriction and disqualification framework is not without fault. While 

conclusive in many ways, there nonetheless seems to be an uncertainty permeating through 

much of the law. Criticism has also been directed at the operation of the provisions, with 

questions arising as to where and when they may apply. Concurrently, the judiciary have 

been met with disapproval as to the wide discretion afforded to them in this sphere. 

Numerous examples of the courts construing the law in an unduly broad manner or, in some 

cases, filling perceived legislative gaps have been noted. While the provisions continue to 

operate at a high standard, this author takes the view that this could eventually lead to more 

substantial difficulties. 

 

With the enactment of the 2014 Act, it is hoped that the consolidation of the law here will, 

in turn, benefit restriction and disqualification. While not widespread in its reform in this 

context, the Act nonetheless provides useful codification of directors’ duties and some 

choice reforms to sections 150 and 160 themselves. Although not a seismic shift in the law, 

the Act is a welcome addition to the enforcement landscape. Ideally, the desire for reform 

demonstrated will continue to be prevalent, resulting in an exceptional, forward thinking 

restriction and disqualification framework. 

 

The emphasis on the consistent solidity of the law here is perhaps not a ringing endorsement 

as to its success. Nonetheless, the value of a coherent and competent framework should not 

be understated. There are many areas of these provisions which could, in theory, be more 

aggressive, certain or efficient but there are also many which could be far more 
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convolutedly drafted. In appraising these legal structures, then, this author would be in 

favour of them as a whole. This being said, having passed up the opportunity to broadly 

reform the law with the 2014 Act, the legislature would be well advised to ensure statute 

here does not rapidly become stale. While Ireland has successfully navigated the dangers 

here thus far, further challenges lie ahead.
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EUROPARECHTLICHES GEBOT EINER RICHTLINIENKONFORMEN 

AUSLEGUNG NATIONALEN RECHTS UND DEREN 

VERFASSUNGSRECHTLICHE GRENZEN 

Andrea Heck1 

 

A EINLEITUNG UND PROBLEMSTELLUNG 

 

In dieser Arbeit wird das Europarechtliche Gebot einer richtlinienkonformen 

Auslegung des nationalen Rechts und deren verfassungsrechtliche Grenzen 

thematisiert. 

 

Die Mitgliedstaaten haben sich vertraglich über die Rechtsordnung der Europäischen 

Union geeinigt, ihr Hoheitsrechte zugewiesen und ihr somit die Befugnis erteilt in 

diesen Bereichen Rechtsetzungsakte zu erlassen. Die Europäische Union versteht sich 

nämlich als übernationale Gemeinschaft, d.h. als „europäisches Gebilde 

verfassungsrechtlicher Gattung“.2 

 

Die Rechtsordnung hat sich dahingehend gewandelt, dass sie trotz dieser 

völkerrechtlichen Grundlage verselbständigt und automatisiert ist. Sie hat 

supranationalen Charakter.3 Daher gilt für die Mitgliedstaaten, dass sie ihre 

                                                      
1 Stud Jur, LLM (Human Rights), University of Exeter. The author would like to thank Johanna Heck 

for the support and for her encouragement and also special thanks to my beloved family. 
2 Matthias Niedobitek, in: Matthias Niedobitek, ` Europarecht – Grundlagen der Union´, p. 5 f. (1 De 

Gruyter 2014) 
3 C-6/64, Costa v E.N.E.L., 15. July 1964 at para 1141; C-26/62, van Gend & Loos v. Netherlands 

Inland Revenue  Administration, 1963, n. 3 
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Souveränität in diesen Bereichen eingeschränkt haben, und dass das Recht der EU 

Vorrang vor ihrem Recht hat.4 

An oberster Stelle stehen das primäre Unionsrecht, die Gründungsverträge (EUV, 

AEUV), die Grundrechtcharta (Art. 6 Abs. 1 EUV), die Protokolle (Art. 51 EUV), 

sowie Änderungs- und Beitrittsverträge (Art. 48, 49 EUV).5 Danach folgt als 

sekundäres Unionsrecht, einfaches, von dem primären abgeleitetes Unionsrecht. Es 

umfasst die Rechtsakte der Unionsorgane.6 

 

Gemäß Art 288 Abs. 1 AEUV sind das Richtlinien, Beschlüsse, Empfehlungen und 

Stellungnahmen. Im Mittelpunkt der weiteren Erörterung stehen die 

Rechtsetzungsakte des sekundären Unionsrechts in Form von Richtlinien. Gemäß Art. 

4 Abs. 3 EUV haben die Mitgliedstaaten und die Union die sich aus den Verträgen 

ergebenen, Aufgaben in loyaler Zusammenarbeit zu erfüllen. Es sind alle geeigneten 

Maßnahmen zur Erfüllung zu ergreifen und gegebenenfalls Handlungen zu 

unterlassen, die der Verwirklichung der Gemeinschaftstreue im Wege stehen 

könnten.7Ohne diesen Grundsatz wäre die Union nicht in der Lage, ihren 

Verpflichtungen nachzukommen.8 

 

Eine dieser Verpflichtungen ist die Umsetzung des Richtlinieninhaltes gemäß Art. 4 

Abs. 3 EUV, Art. 288 Abs. 3 AEUV, und zwar entweder durch das Gebot effektiver 

Umsetzung,9  oder durch die Auslegung nationaler Normen mit Hilfe von Richtlinien, 

                                                      
4 C-6/64, Costa v E.N.E.L., 15. July 1964 at para 141; Matthias Herdegen, `Europarecht´p. 75 (16 

C.H.Beck 2014). 
5 Matthias Herdegen, `Europarecht´p 156 (16 C.H.Beck 2014). 
6 Matthias Herdegen, `Europarecht´p.171 (16 C.H.Beck 2014). 
7 C–212/04, Adeneler u. a., Slg. 2006, I -6057, Rn. 113, Schlussanträge der Generalanwältin Kokott, n. 

48 f.; Marietta Auer `Neues zu Umfang und Grenzen der richtlinien-konformen Auslegung´, [2007] 

NJW 1106  (1109). 
8 C- 105/03, Pupino, Slg. 2005, I -5285, EuZW 2005, 433 (435). 
9 Matthias Herdegen, `Europarecht´, p. 173. (16 C.H.Beck). 
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was auch richtlinienkonforme Auslegung genannt wird.10 Allerdings könnte hier ein 

Konflikt zwischen der nationalen und der internationalen Ebene entstehen. Es besteht 

aber der Grundsatz in loyaler Zusammenarbeit jenem europäischen 

Integrationsprozess gerecht zu werden, dessen Grundlage der Vertrag von Lissabon 

ist.11  

 

Die Einzelstaaten müssen deshalb alle geeigneten Maßnahmen ergreifen, um ihre 

daraus resultierenden Verpflichtungen zu erfüllen.12 Innerstaatliche Normkonflikte 

mit Richtlinienrecht sind dabei zu vermeiden.13 Richtlinien als Rechtsetzungsakte der 

Union müssen in innerstaatliches Recht umgesetzt werden. Dieser Grundsatz dient der 

Gewährleistung der praktischen Wirksamkeit des Unionssrechts („effet utile“).14 Auf 

der anderen Seite, d.h. auf nationaler Ebene, sind hingegen verfassungsrechtliche 

Schranken zu beachten und ebenso die Gesetzesbindung des Richters und die 

Maßstabsfunktion des Gesetzes, das Gebot der Normenklarheit und den 

rechtsstaatlichen Vertrauensschutz.15 Dem Grundsatz der Unionstreue sind also 

dadurch „Steine in den Weg gelegt“. Der Erörterung dieser speziellen Thematik 

gelten die folgenden Seiten. 

                                                      
10 Winfried Brechmann `Die richtlinienkonforme Auslegung´ p.3  (1 C.H.Beck 1994) 
11 BverfG, 30.6. 2009 – 2 BvE 2/08, NJW 2009, 2267 (2267 ff.); Christoph Herrmann `Der Vertrag von 

Lissabon - Ein Überblick´, 2010 JURA 161 (161 f.) 
12 C–212/04, Adeneler u. a., Slg. 2006, I -6057, Rn. 113; C–160/01, Mau, Slg. 2003, I -4791, Rn. 35; 

C–111/97, EvoBus Austria, Slg. 1998, I-5411, Rn. 18; C–129/96, Inter – Environnement Wallonie, Slg. 

1997, I -7411, Rn. 40; C–91/92, Faccini Dori, Slg. 1994, I -3325, Rn. 26; C–106/89, Marleasing, Slg. 

1990, I -4135, n. 8; C–125/88, Nijman, Slg. 1989, 3533, n. 6; C–31/87, Beentjes, Slg. 1988, 4635, n. 

39; C–80/86, Kolpinghuis Nijmegen, Slg. 1987, 3969, n. 12; C-222/84, Johnston, Slg. 1986, 1651, n. 

53; Rs. C-14/83, von Colson und Kamann, Slg. 1984, 1891, n. 15; C-79/83, Harz, Slg. 1984, 1921, n. 

15; Christian Calliess, Matthias Ruffert, `Euv/AEUV: Kommentar´, Art. 288, n. 77. (4 C.H.Beck 

2011). 
13 C-397-403/01, Pfeiffer, Slg. 2004, I -8835, n. 116; Gregor Thüsing, `Zu den Grenzen 

richtlinienkonformer Auslegung´, [2004] ZIP 2301 (2301 ff.). 

Karl Riesenhuber, Ronny Domröse, `Richtlinienkonforme Rechtsfindung und nationale Methoden´, 

[2005] 47 (51); Wulff-Henning Roth, `Die richtlinienkonforme Auslegung´ [2005] EWS 385 (386 f.). 
14 Matthias Herdegen, `Europarecht´p 180 (16 C.H.Beck 2014). 
15 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1921 ff.). 
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B  RICHTLINIEN 

1 Charakteristik 

Die Richtlinienkonforme Gesetzesanwendung16 gehört zur ständigen Rechtsprechung 

des EuGH17 und gewährleistet, dass die Bundesrepublik Deutschland ihren 

Verpflichtungen aus den Eu-Verträgen nachkommt und diese ernst nimmt. Sie ist ein 

wichtiges Mittel richterlicher Umdeutung gesetzlicher Regelungskomplexe.18 

 

Die Richtlinien gelten im Gegensatz zu den Verordnungen nicht unmittelbar in allen 

Mitgliedsstaaten, sondern verpflichten diese, den Regelungsgehalt der Richtlinien in 

innerstaatliches Recht umzuformen. Das kommt quasi einem zweistufigen 

Rechtsetzungsverfahren gleich: Zuerst wird eine Richtlinie erlassen, die das 

Regelungsprogramm und die Verpflichtungen für die Mitgliedsstaaten aufstellt. 

Danach haben die Mitgliedstaaten die Aufgabe diesen Regelungsgehalt durch 

innerstaatliche Rechtsakte in nationales Recht umzusetzen.19 

 

Die Mitgliedsstaaten können gemäß Art 288 Abs. 2 AEUV sowohl die Mittel, die für 

die Umsetzung der Richtlinie in innerstaatliches Recht jeweils notwendig sind, als 

                                                      
16 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1921); Winfried Brechmann `Die richtlinienkonforme 

Auslegung´ p.3  (1 C.H.Beck 1994); Udo Di Fabio, `Richtlinienkonformität als ranghöchstes 

Normauslegungsprinzip? Überlegungen zum Einfluss des indirekten Gemeinschaftsrechts auf nationale 

Rechtsordnung´, [1990] NJW 947 (947 f.); Hans Jarass, `Richtlinienkonforme bzw. EG- 

Rechtskonforme Auslegung nationalen Rechts´, [1991] EuR  211 (211);Hans Jarass, Sasa Beljin,  

`Unmittelbare Anwendung des EG-Rechts und EG-rechtskonforme Auslegung´ [2003] JZ 768 (786); 

Marcus Lutter, `Die Auslegung des angeglichenen Rechts´ [1992] JZ 593 (593); Georg Ress, `Die 

richtlinienkonforme Interpretation innerstaatlichen Rechts´ [1994] DÖV 489 (489) 
17 C-14/83, von Colson und Kamann, Slg. 1984, 1891, n. 15; C-79/83, Harz, Slg. 1984, 1921, n. 15; 

Petra Billinger; `Richtlinienkonforme Auslegung am Beispiel der Heininger Entscheidung und deren 

Folgen´ p. 3. [2004], http://www.uni-leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf. 
18 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1921). 
19 Matthias Herdegen, `Europarecht´p 172 (16 C.H.Beck 2014). 
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auch die Form, in der dies geschehen soll, selbst bestimmen. Nur, was das Ziel der 

Richtlinie anbelangt, sind sie jedoch gebunden.20 

2 Umsetzung von Richtlinien 

Soweit es um die Umsetzung von Richtlinien geht, haben die Rechtsprechung des 

EuGH21 und die Mitgliedstaaten dem Grundsatz der richtlinienkonformen Auslegung 

zugestimmt.22  

 

Es sind stets solche Auslegungsvarianten zu wählen, die mit dem einschlägigen 

europarechtlichen Richtlinienrecht am ehesten konform gehen.23 Jedoch ist zu dabei 

zu beachten, dass dies im Sinne des Wortlauts und des Zwecks der Richtlinie 

geschieht.24 Der Beurteilungsspielraum, der dem nationalen Recht gewährt wird, muss 

vollständig ausgeschöpft werden, und die Auslegung durch die nationalen Gerichte 

muss mit den Anforderungen des Gemeinschaftsrechts identisch sein.25 Eine derartige 

                                                      
20 Petra Billinger; `Richtlinienkonforme Auslegung am Beispiel der Heininger Entscheidung und deren 

Folgen´ p. 3. [2004], http://www.uni leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf. 
21 C-14/83, von Colson und Kamann, Slg. 1984, 1891, n. 15; C-79/83, Harz, Slg. 1984, 1921, n. 15; C-

270/81, Felicitas Rickmers-Linie, Slg. 1982, 2771, n. 14, 2426; C-51/76, Verbond van Nederlandse  

Ondernemingen, Slg. 1977, 2771, n. 14; C-111/75, Mazzalai, Slg. 1976, 657, Rn. 7/11; C-67/74, 

Bonsignore, Slg. 1975, 297, n. 4; C-32/74, Haaga, Slg. 1974, 1201, n. 6; Christian Calliess, Matthias 

Ruffert, `Euv/AEUV: Kommentar´, Art. 288, n. 77. (4 C.H.Beck 2011).  
22 BVerfG, v. 8.4.1987 – 2 BvR 687/85, NJW 1988, 1459 (1459 ff.); BGH, Urt. v. 26.11.2008 – VIII 

ZR 200/05, NJW 2009, 427 (427 ff.); BGH, Urt. v. 19.4.2007 – I ZR 35/04, NJW 2007, 2636 (2636 

ff.); BGH, Urt. v. 15.2.2007 I ZR 114/04, GRUR 2007, 871 (871 ff.); BGH, Urt. v. 5.2.1988 I ZR 211-

95, NJW 1998, 2208 (2208 ff.); BGH, Urt. 28.2.1983 – II ZB 8/82, NJW 1983, 1676 (1676 ff); BGH, 

Urt. v. 10.6.1974 – VII ZR 44/73, NJW 1974, 1462 (1462 ff.); BAG, Urt. v. 24.9.2009 – 8 AZR 

636/08; NJW 2010, 554 (557 ff.); BAG, Urt. v. 24. 3. 2009 – 9 AZR 983/07, EuZW 2009, 465 (468); 

Christian Calliess, Matthias Ruffert, `Euv/AEUV: Kommentar´, Art. 288, n. 77. (4 C.H.Beck 2011). 
23 BVerfG, 26.9.2011 – 2 BvR 2216/06 u. a., NJW 2012, 669 (670); C-12/08, Mono Car Styling, Slg. 

2009, S. 1-6686, n. 63; C-397-403/01, Pfeiffer, Slg. 2004, S. 1-8835, n. 116.  
24 C-365/98, Brinkmann, Slg. 2000, I -4619, n. 40; C-240/98, Océano Grupo Editorial  und Salvat 

Editores, Slg. 2000, 4941, n. 30; C-456/98, Centrosteel, Slg. 2000, I -60007, n. 16; C-371/97, Gozza 

u.a., Slg. 2000, I -7881, n. 37; C-131/97, Carbonari u. a., Slg. 1999, I -1103, n. 48; C–31/87, Beentjes, 

Slg. 1988, 4635, n. 39; C–80/86, Kolpinghuis Nijmegen, Slg. 1987, 3969, n. 12; C-14/83, von Colson 

und Kamann, Slg. 1984, 1891, n. 26; Rs. C-79/83, Harz, Slg. 1984, 1921, n. 26; C-397-403/01, 

Pfeiffer, Slg. 2004, I -8835, n. 113; C-160/01, Mau, Slg. 2003, I -4791, n. 36; C-408/01, Adidas-

Salomon und Adidas Benelux, Slg. 2003, I -12537, n. 21; C-106/89, Marleasing, Slg. 1990, I-4135, n. 

8; Christian Calliess, Matthias Ruffert, `Euv/AEUV: Kommentar´, Art. 288, n. 77. (4 C.H.Beck 2011). 
25 C-14/83, von Colson und Kamann, Slg. 1984, 1891, n. 28; C-79/83, Harz, Slg. 1984,  1921, n. 28; 

Christian Calliess, Matthias Ruffert, `Euv/AEUV: Kommentar´, Art. 288, n. 77. (4 C.H.Beck 2011).; 

http://www.uni/
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Auslegung muss auch dann vorgenommen werden, wenn es sich um Recht handelt, 

dass schon vor der Umsetzung der Richtlinie erlassen wurde.26 

 

Im Schrifttum ist die Ansicht des EuGH maßgebend, dass sich die normative 

Grundlage aus Art. 4 Abs. 3 EUV, Art. 288 Abs. 3 AEUV ergibt.27 Die Gerichte 

müssen dieser Pflicht allerdings erst nachkommen, wenn die Umsetzungsfrist bereits 

abgelaufen ist.28 Es liegt in ihrem Ermessen, ob sie bereits vor deren Ablauf eine 

richtlinienkonforme Auslegung bejahen.29 Dies entspricht auch Art. 20 GG, solange 

sich der Richter bei seiner Ergebnisfindung in demselben Rahmen bewegt, den er bei 

der Auslegung zu beachten hat.30 

 

Jedoch liegt es im Ermessensspielraum der innerstaatlichen Gerichte, in den Grenzen 

des Verfassungsrechts festzustellen, ob nach innerstaatlichem Recht eine 

richtlinienkonforme Auslegung geboten ist.31 Eine richtlinienkonforme Auslegung 

                                                                                                                                                        
York Schnorbus, `Die richtlinienkonforme Rechtsfortbildung im nationalen Recht´, AcP 201, 860 

(874). 
26 C–91/92, Faccini Dori, Slg. 1994, I -3325, n. 26; C-106/89, Marleasing, Slg. 1990, I -4135, n. 8; 

Christian Calliess, Matthias Ruffert, `Euv/AEUV: Kommentar´, Art. 288, n. 77. (4 C.H.Beck 2011). 
27Christian Calliess, Matthias Ruffert, `Euv/AEUV: Kommentar´, Art. 288, n. 78. (4 C.H.Beck 2011).; 

Winfried Brechmann `Die richtlinienkonforme Auslegung´ p.3247 f. (1 C.H.Beck 1994). Herbert Roth, 

`Video- Nachlese oder das (immer noch) vergessene Gemeinschaftsrecht´ [1992] ZIP 1054 (1056). 
28 C–212/04, Adeneler u. a., Slg. 2006, I -6057, n. 115; Ulrich Everling, `Zur Auslegung des EG-

Richtlinien angeglichenen nationalen Rechts´ [1992] ZGR 376 (383); Volkmar Götz `Europäische 

Gesetzgebung durch Richtlinien – Zusammenwirken von Gemeinschaft und Staat´ [1992] NJW 1849 

(1854); Hans Jarass, `Richtlinienkonforme bzw. EG- Rechtskonforme Auslegung nationalen Rechts´, 

[1991] EuR 211 (211); Georg Ress, `Die richtlinienkonforme Interpretation innerstaatlichen Rechts´ 

[1994] DÖV 489 (489); Christian Calliess, Matthias Ruffert, `Euv/AEUV: Kommentar´, Art. 288, n. 

80. (4 C.H.Beck 2011). 
29 BGH, 5.2.1998 – I ZR 211-95, NJW 1998, 2208 (2208 ff.); Martin Nettesheim, in: Martin 

Nettesheim, Eberhard Grabitz, Meinard Hilf, `Das Recht der Europäischen Union, EUV/AEUV´  Art. 

249, n. 153 (54 2014); Stefan Leible, Olaf Sosnitza, `Richtlinienkonforme Auslegung vor Ablauf der 

Umsetzungsfrist und vergleichende Werbung´ [1998] NJW 2507 (2507 f.); Ulrich Ehricke, `Die 

richtlinienkonforme Auslegung nationalen Rechts vor Ende der Umsetzungsfrist einer Richtlinie´ 

[1999] EuZW, 553 (553 f.). 
30 BGH, 5.2.1998 – I ZR 211-95, NJW 1998, 2208 (2208 ff.); Martin Nettesheim, in: Martin 

Nettesheim, Eberhard Grabitz, Meinard Hilf, `Das Recht der Europäischen Union, EUV/AEUV´  Art. 

249, n. 153 (54 2014). 
31 BVerfG, Beschl. v. 26.9.2011 – 2 BvR 2216/06 u. a., NJW 2012, 669 (669 ff.). 



[2015] COLR 

124 
 

muss auch dann erfolgen, wenn dies zu Belastungen des Einzelnen führt.32 Für die 

fehlerhafte Umsetzung einer Richtlinie obliegt die Verantwortung jedoch dem 

nationalen Gesetzgeber, da dieser das Irrtumsrisiko trägt.33 

 

3 Fehlerhafte Umsetzung von Richtlinien 

Eine richterrechtliche Rechtsfortbildung ist verfassungsrechtlich nicht zulässig, wenn 

sie im Sinne einer teleologischen Interpretation den klaren Wortlaut nicht beachtet, 

vom Sinn und Zweck des Gesetzes nicht gedeckt ist, oder wenn eine erkennbar 

planwidrige Regelungslücke vorliegt und diese stillschweigend gebilligt wird.34 

 

Die verfassungsrechtlichen Schranken sind dann überschritten, wenn klar 

hervorgehobene und explizit im Wortlaut belegte Entscheidungen abgeändert werden, 

oder wenn neue Regelungen geschaffen werden ohne ausreichende „Rückendeckung“ 

durch gesetzliche Aussagen.35 

 

 

 

                                                      
32 C-397-403/01, Pfeiffer, Slg. 2004, S. 1-8835, Rn. 113, NJW 2004 3547 (3547 ff.); BGH, 26.11.2008 

– VIII ZR 200/05, NJW 2009, 427 (427 ff.); Nils Grosche, Jan Höft, `Richtlinienkonforme 

Rechtsfortbildung ohne Grenzen? – Zugleich Besprechung von BGH, NJW 2009, 427 ff.´[2009]  

NJOZ 2009, 2294 (2298). 
33 Nils Grosche, Jan Höft, `Richtlinienkonforme Rechtsfortbildung ohne Grenzen? – Zugleich 

Besprechung von BGH, NJW 2009, 427 ff.´[2009]  NJOZ 2009, 2294 (2417). 
34 BVerfG, 26.9.2011 – 2 BvR 2216/06 u. a., NJW 2012, 669 (671); BVerfG, 14.6.2007 – 2 BvR 

1447/05, 2 BvR 136/05, NJW 2007, 2977 (2977 ff.). 
35 BVerfG, 26.9.2011 – 2 BvR 2216/06 u. a., NJW 2012, 669 (671); BVerfG, 6.7.2010 – 2 BvR 

2661/06. 



[2015] COLR 

125 
 

C  RECHTSPRECHUNG DES EUROPÄISCHEN GERICHTSHOF 

(EUGH) BEZÜGLICH DER RICHTLINIENKONFORMEN AUSLEGUNG 

1 Die erste Phase bis 1984 

Was die Anfänge der Rechtsprechung des EuGH zum Thema richtlinienkonforme 

Auslegung betrifft, ist auf das Urteil „Haaga“ hinzuweisen. Auffallend ist, dass dieses 

Urteil, obwohl hier das Problem erstmals diskutiert wurde, kaum Stellungnahmen 

über Umfang und Grenzen der richtlinienkonformen Auslegung enthält.36 

 

Im Urteil „Bonsignore“ vertieft der EuGH seine diesbezügliche Meinung und stellt 

überdies fest, dass das innerstaatliche Durchführungsrecht uneingeschränkt ausgelegt 

und angewendet wird, wenn das vorlegende Gericht in der Absicht handelt, eine 

Auslegung vorzunehmen.37 

 

Das „Felicitas“ Urteil hebt hervor, dass die unmittelbare Wirkung einer Richtlinie nur 

„ultima-ratio“ ist38. Es wird eine richtlinienkonforme Auslegung der nationalen Norm 

gefordert.39Erstmals deutet hier der EuGH eine entsprechende Pflicht an, indem er 

sagt, dass die von ihm entwickelten Auslegungspunkte hinsichtlich der Richtlinie bei 

der Entscheidungsfindung des nationalen Gerichts eine Rolle spielen sollen.40 

                                                      
36 C- 32/74, Haaga, Slg. 1974, 1201 ff., WM 1974, S. 510 f.; Winfried Brechmann `Die 

richtlinienkonforme Auslegung´ p.32 ff.  (1 C.H.Beck 1994)  
37 C-67/74, Bonsignore, Slg. 1975, 297; Winfried Brechmann `Die richtlinienkonforme Auslegung´ 

p.34 ff.  (1 C.H.Beck 1994). 
38 C-177/88, Dekker, Slg. 1990, I -3958, Schlussanträge des Generalanwalt Darmon, p. 3958; Winfried 

Brechmann `Die richtlinienkonforme Auslegung´ p.55  (1 C.H.Beck 1994).  
39 C-270/81, Felicitas Rickmers-Linie, Slg. 1982, 2771; Winfried Brechmann `Die richtlinienkonforme 

Auslegung´ p.44 (1 C.H.Beck 1994). 
40 C-270/81, Felicitas Rickmers-Linie, Slg. 1982, 2771, 2786. 
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Diese Phase bis 1984 ist also dadurch gekennzeichnet, dass noch keine richtige Pflicht 

zur richtlinienkonformen Auslegung besteht, diese aber vom EuGH durch das Urteil 

„Felicitas“ durch den EuGH angedeutet wird.41 

2 Die zweite Phase bis 1990 

In dieser Phase sind die Urteile „ von Colson und Kaufmann“ und „Harz“ zu nennen. 

Die beiden Urteile sind weitestgehend identisch. Der EuGH verweist hier zuerst auf 

die Pflicht der Mitgliedstaaten, geeignete Maßnahmen zur Erfüllung der Verträge zu 

treffen.42Im zweiten Schritt wird eine richtlinienkonforme Auslegung der nationalen 

Normen gefordert, allerdings nur im Rahmen der nationalen Zuständigkeit bzw. des 

Beurteilungsspielraums der einzelnen Mitgliedstaaten.43 

 

Auf diese Entscheidungen folgte das Urteil „Kolpinghuis Nijmegen“. Wieder geht es 

in dieser Entscheidung um die Pflicht zur richtlinienkonformen Auslegung. Es wird 

nochmals erneut betont, dass die nationalen Gerichte nur innerhalb ihrer 

Zuständigkeiten das innerstaatliche Recht bezüglich des Wortlauts und des Zwecks 

der Richtlinie auszulegen haben.44 Doch diesmal nennt er neben dieser Grenze noch 

weitere: die allgemeinen Rechtsgrundsätze, die Teil des Gemeinschaftsrechts sind, 

den Grundsatz der Rechtssicherheit und das Rückwirkungsverbot.45 Erstmals befasst 

sich also in dieser Phase der EuGH mit den Grenzen der richtlinienkonformen 

Auslegung und setzt Maßstäbe, die von den Mitgliedstaaten zu beachten sind.46 

 

                                                      
41 Winfried Brechmann `Die richtlinienkonforme Auslegung´ p.44  (1 C.H.Beck 1994) 
42 C-14/83, von Colson und Kamann, Slg. 1984, 1891; C-79/83, Harz, Slg. 1984, 1921,n. 26. 
43 C-14/83, von Colson und Kamann, Slg. 1984, n. 15; C-79/83, Harz, Slg. 1984, 1921, n. 26. 
44 C–80/86, Kolpinghuis Nijmegen, Slg. 1987, 3969, n. 12; C-14/83, von Colson und Kamann, Slg. 

1984, 1891, nn. 15; C-79/83, Harz, Slg. 1984, 1921, n. 26. 
45 C–80/86, Kolpinghuis Nijmegen, Slg. 1987, 3969, n. 12 
46 Winfried Brechmann`Die richtlinienkonforme Auslegung´ p.61  (1 C.H.Beck 1994) 
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3 Die dritte Phase seit 1990 

Die dritte Phase ist durch das Urteil „Marleasing“ geprägt. Der EuGH spricht sich 

darin für eine Erweiterung der Pflicht zur richtlinienkonformen Auslegung aus. Das 

gesamte nationale Recht ist demnach richtlinienkonform auszulegen, soweit es es in 

den Anwendungsbereich der Richtlinie fällt.47  

 

Es ist festzustellen, dass die Pflicht zur richtlinienkonformen Auslegung mit jeder 

Phase zunimmt.48 Außerdem geht der EuGH in neuerer Rechtsprechung49 auch auf die 

Grenzen einer solchen ein. So betont er, dass es nicht zu einer Auslegung „contra 

legem“,50 oder zu einer Verschlechterung der Situation eines Einzelnen in einem 

Strafverfahren kommen darf. Daneben werden auch hier wieder die allgemeinen 

Rechtsgrundsätze, der Grundsatz der Rechtssicherheit und das Rückwirkungsverbot 

genannt.51 Des Weiteren wird festgelegt, ab wann die Pflicht zur richtlinienkonformen 

Auslegung besteht. Sie beginnt nicht schon mit Inkrafttreten der Richtlinie, sondern 

erst nach Ablauf der Umsetzungsfrist.52 

 

                                                      
47 C-106/89, Marleasing, Slg. 1990, 4135, n. 8; Winfried Brechmann `Die richtlinienkonforme 

Auslegung´ p.68 ff.  (1 C.H.Beck 1994) 
48 Winfried Brechmann `Die richtlinienkonforme Auslegung´ p.31 (1 C.H.Beck 1994); Ulrich 

Everling, `Zur Auslegung des EG-Richtlinien angeglichenen nationalen Rechts´ [1992] ZGR 376 

(378). 
49 C–212/04, Adeneler u. a., Slg. 2006, I -6057, n. 113, NJW 2006, 2465 ff.; C- 105/03, Pupino, Slg. 

2005, I -5285, n. 33 ff. 
50 C–212/04, Adeneler u. a., Slg. 2006, I -6057, n. 110, NJW 2006, 2465 (2467); C- 105/03, Pupino, 

Slg. 2005, I -5285, NJW 2005, 2839 (2839 f.); BGH, 19.10.2004 – XI ZR 337/03, NJW-RR 2005 354 

(354 f); Marietta Auer `Neues zu Umfang und Grenzen der richtlinien-konformen Auslegung´, [2007] 

NJW 1106 (1106).); Winfried Brechmann `Die richtlinienkonforme Auslegung´ p.166 (266 ff.)  (1 

C.H.Beck 1994) 
51 C- 105/03, Pupino, Slg. 2005, I -5285, n. 33 ff, NJW 2005, 2839 (2839 f.). 
52 C–212/04, Adeneler u. a., Slg. 2006, I -6057, n. 110, NJW 2006, 2465 (2465 f.); Marietta Auer 

`Neues zu Umfang und Grenzen der richtlinien-konformen Auslegung´, [2007] NJW 1106 (1106). 
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D  RECHTSPRECHUNG DES BUNDESVERFASSUNGSGERICHT 

(BVERFG) BEZÜGLICH DER RICHTLINIENKONFORMEN AUSLEGUNG 

Von Seiten des Bundesverfassungsgerichts ist, was die richtlinienkonformen 

Auslegung anbelangt, die von ihm ergangene „Richtlinien Entscheidung“ zu nennen. 

Hieraus geht hervor, dass die Mitgliedstaaten verpflichtet sind, ihr innerstaatliches 

Recht den Richtlinien anzupassen. Das Gericht begründet seine Entscheidung mit der 

Verpflichtung zur Unionstreue, die sich aus Art 4 Abs. 3 EUV ergibt.53 

 

In der „Honeywell“ Entscheidung deutet das Gericht eine  verfassungsrechtliche 

Grenze der richtlinienkonformen Auslegung an. Es betont die Wichtigkeit des durch 

das Rechtsstaatsprinzip geschützten, Vertrauensschutzes. Ein rechtsunterworfener 

Bürger soll sich auf seine Rechte verlassen können und nicht der Gefahr ausgesetzt 

werden, diese wegen einer rückwirkenden Nichtanwendbarkeit eines Gesetztes 

aufgrund einer Entscheidung des EuGH wieder abtreten zu müssen.54 

 

In einer weiteren Entscheidung betont das Gericht, dass der Auslegung auch Grenzen 

gesetzt werden, unter anderem durch das Gebot der Rechtssicherheit.55Es darf 

nämlich zu keiner Auslegung des nationalen Rechts „contra legem“ kommen.56 

Ungeachtet dieses europarechtlichen Gebotes versuchen die Verfassungsgerichte 

einiger Mitgliedstaaten den Schaden für das demokratische Prinzip möglichst gering 

                                                      
53 BVerfg,. 4.11. 1987 – 2 BvR 876/85, NJW 1988, 2173 (2173 ff.); BVerfG, 8.4.1987 – 2 BvR 687/85, 

NJW 1988, 1459 (1459 ff.). 
54 BVerfG, 6.7.2010 – 2 BvR 2661/06, NJW 2010, 3422 (3426 ff.). 
55 BVerfG, 26.9.2011 – 2 BvR 221/06 u. a., NJW 2012, 669 (672); BVerfG, v. 6.7.2010 – 2 BvR 

2661/06, NJW 2010, 4322 (3422 ff.); BVerfG, 20.2.2002 – 1 BvL 19/97 u. a., NJW 2002, 3162; 

BVerfG, 13.5.1986 – 1 BvR 99, 461/85, NJW1986, 2561 (2561 ff.); BVerfG, 8.6.1977 – 2 BvR 499/74 

u. a.; NJW 1977, 2024 (2024 ff.);  
56 BverfG, 26.9.2011 – 2 BvR 2216/06 u. a., NJW 2012, 669 (669 ff.). 
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zu halten, weil durch die europäische Integration die einzelstaatliche Autonomie 

naturgemäß viele Einbußen erleidet.57 

 

E  DIE GRENZEN DER RICHTLINIENKONFORMEN AUSLEGUNG 

Die Pflicht zur richtlinienkonformen Auslegung besteht nicht uneingeschränkt. Wobei 

allerdings umstritten ist, wo die Grenzen zu ziehen sind.58 

1 Richtlinienkonforme Auslegung „contra legem“ 

Im Urteil „Adenelerzur“,59 hat sich der EuGH ausdrücklich mit den Grenzen der 

richtlinienkonformen Auslegung beschäftigt und unter anderem sichergestellt, dass 

eine Auslegung „contra legem“ unzulässig ist.60 Der Grundsatz beruht auf dem Gebot 

der Rechtssicherheit und hat die Aufgabe, den Einzelnen vor unvorhersehbaren 

richterlichen Entscheidungen zu schützen.61 

 

Entgegen der Bestimmung, das Gesetz nicht „contra legem“ auszulegen, ist eine 

Auslegung oder Rechtsfortbildung auch dann erlaubt, wenn sie weitreichender ist, als 

es Wortlaut und Zweck der betroffenen Vorschrift zulassen. Dies ist beispielsweise 

der Fall, wenn die gesetzesübersteigende Rechtsfindung für den übergeordneten 

                                                      
57 Armin Von Bogdanday, `Prinzipien der Rechtsfortbildung im europäischen Rechtsraum, 

Überlegungen zum Lissabon-Urteil des BVerfG“´ [2010] NJW 1 (1 f.). 
58 Marietta Auer `Neues zu Umfang und Grenzen der richtlinien-konformen Auslegung´, [2007] NJW 

1106 (1106 f.). 
59 C–212/04, Adeneler u. a., Slg. 2006, I -6057, n. 110. 
60 C–212/04, Adeneler u. a., Slg. 2006, I -6057, n. 110, NJW 2006, 2465 (2467); C- 105/03, Pupino, 

Slg. 2005, I -5285, NJW 2005, 2839 (2839 f.); BGH, Urt. v. 19.10.2004 – XI ZR 337/03, NJW-RR 

2005 354 (354 ff); Winfried Brechmann `Die richtlinienkonforme Auslegung´ p.166 (266 ff.)  (1 

C.H.Beck 1994) 
61 BGH, 26.11.2008 – VIII ZR 200/05, NJW 2009, 427 (427 ff.); Nils Grosche, Jan Höft, 

`Richtlinienkonforme Rechtsfortbildung ohne Grenzen? – Zugleich Besprechung von BGH, NJW 

2009, 427 ff.´,[2009] NJOZ 2009, 2294 (2300). 
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Wertezusammenhang der Gesamtrechtsordnung eine wichtige Rolle spielt.62Überdies 

ist der Wortlaut keine zwingende Grenze, wenn die Überschreitung nach allgemeinen 

methodischen Grundsätzen gerechtfertigt ist.63 

 

Bei der verfassungskonformen Auslegung ist anerkannt, dass der Wortlaut des 

niederrangigeren Gesetzes nicht unbedingt eine Grenze darstellt.64 Vor dem 

Hintergrund des gemeinschaftlichen Äquivalenzprinzips und des Gebotes einer so 

weit wie möglich gehenden richtlinienkonformen Auslegung bedeutet dies, dass bei 

der richtlinienkonformen Auslegung keine Ausnahme gemacht werden darf. 65 

 

Nach der Rechtsprechung des BGH hat deshalb, wenn es um Rechtsfortbildung geht, 

eine konkret geäußerte Vorstellung der Richtlinienkonformität, Vorrang vor der 

konkreten, im Wortlaut zur Ansicht gebrachten Ziel - und Zwecksetzung des 

Gesetzgebers.66 

 

 

 

 

                                                      
62 Marietta Auer `Neues zu Umfang und Grenzen der richtlinien-konformen Auslegung´, [2007] NJW 

1106  (1108); Karl Larenz, Claus-Wilhelm Canaris, `Methodenlehre der Rechtswissenschaft´ p. 251 (3 

Springer 1995) 
63 Thomas Pfeiffer, `Richtlinienkonforme Auslegung gegen den Wortlaut des nationalen Gesetzes – 

Die Quelle-Folgeentscheidung des BGH´ [2009] NJW 412 (412). 
64 BVerfG, Beschl. v. 14.2.1973 – 1 BvR 112/65; Thomas Pfeiffer, `Richtlinienkonforme Auslegung 

gegen den Wortlaut des nationalen Gesetzes – Die Quelle-Folgeentscheidung des BGH´ [2009] NJW 

412 (412). 
65 Thomas Pfeiffer, `Richtlinienkonforme Auslegung gegen den Wortlaut des nationalen Gesetzes – 

Die Quelle-Folgeentscheidung des BGH´ [2009] NJW 412 (412). 
66 BGH, Urt. v.26.11.2008 – VIII ZR 200/05, NJW 2009, 427 (427 ff.); Nils Grosche, Jan Höft, 

`Richtlinienkonforme Rechtsfortbildung ohne Grenzen? – Zugleich Besprechung von BGH, NJW 

2009, 427 ff.´,[2009] NJOZ 2009, 2294 (2297). 
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2 Die verfassungsrechtlichen Grenzen 

a) Gesetzesbindung des Richters gemäß Art. 20 III GG und die 

Maßstabsfunktion des Gesetzes 

Das betreffende Gebot des Art. 20 Abs. 3 GG hängt eng mit dem in Art 20 Abs. 2 GG 

verankerten Grundsatz der Gewaltenteilung zusammen.67 Dahinter steht der Gedanke, 

dass die rechtsprechende Gewalt nicht in die Kompetenzen der Gesetzgebenden 

eingreift.68Der Richter muss sich an die anerkannten Methoden der 

Gesetzesauslegung halten. Es darf nicht zu einer Beeinträchtigung des 

Grundrechtschutzes kommen.69Diese richterliche Anpassung stellt die äußerste 

Schranke der Pflicht zur richtlinienkonformen Auslegung dar. 70 Eine solche Pflicht 

ist aus europarechtlicher Sicht nämlich nur plausibel, wenn der Richter im Rahmen 

seiner Möglichkeiten agiert und wenn eine Auslegung nicht dazu führt, dass 

deninnerstaatlichen Maßstäben widersprochen wird.71 

 

Deshalb endet die richtlinienkonforme Auslegung auch dort, wo sie mit dem Willen 

und dem Wortlaut des Gesetzes unvereinbar wäre.72 Das ist vor allem dann 

                                                      
67 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1928). 
68 BVerfG, 12.11. 1997 – 1 BvR 479/92 u. 1 BvR 307/94, NJW 1998, 519 (520); Matthias Herdegen, 

„Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und Verfassungsrecht“ 

[2005] WM 1921 (1928). 
69 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1928); Bodo  

Pieroth, Tobias Aubel, Die Rechtsprechung des Bundesverfassungsgerichts zu den Grenzen 

richterlicher Entscheidungsfindung“ [2003] JZ 504 (509 f.). 
70 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1928); Hans Jarass, Sasa Beljin,  `Unmittelbare Anwendung des 

EG-Rechts und EG-rechtskonforme Auslegung´ [2003] JZ 768 (775); Udo Di Fabio, 

`Richtlinienkonformität als ranghöchstes Normauslegungsprinzip? Überlegungen zum Einfluss des 

indirekten Gemeinschaftsrechts auf nationale Rechtsordnung´, [1990] NJW 947 (948 f.). 
71 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1928). 
72 BVerfG, 18.1.2006 – 2 BvR 2194/99, NJW 2006 1191 (1191 ff.); BVerfG, 24.5.1995 – 2 BvF 1/92, 

NJW 1996, 2149 (2149 ff.); BverfG, 22.10.1985 – 1 BvL 44/83, NJW 1986, 1093 (1093 ff.); Matthias 
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anzunehmen, wenn es um Grundrechtsbeeinträchtigungen geht 73Eine solche 

Grundrechtsbeeinträchtigung kann z.B. in einem Verstoß gegen das Willkürprinzip 

vorliegen, das in Art 3 Abs. 1 GG geschützt wird, wenn die Rechtsfortbildung gegen 

klare gesetzliche Wertungen zu Lasten Einzelner verstößt.74 

 

Daraus ergibt sich, dass eine nationale Regelung, die nach ihrem Wortlaut und Sinn 

eindeutig formuliert ist, nicht umgedeutet werden darf, und deren normative Sinn 

beibehalten werden soll.75 

aa) Mehrdeutigkeit oder Lückenhaftigkeit des Gesetzes 

Ein weiteres Problem könnte sich daraus ergeben, dass der Gesetzeszweck im 

Wortlaut so eng und eindeutig gefasst ist, dass nach innerstaatlichen Maßstäben für 

eine richtlinienkonforme Auslegung kein Platz mehr bleibt.76Allein aus der Pflicht zur 

Richtlinienkonformität lässt sich nämlich noch keine Auslegungsoffenheit ableiten.77 

 

Einige wollen in der richtlinienkonformen Auslegung eine eigenständige 

Auslegungsmethode sehen, was zur Folge hätte, dass derselben immer ein Vorrang 

                                                                                                                                                        
Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1928). 
73 BVerfG,. 7.4.1992 -1 BvR 1772/91, NJW 1991, 1675 (1675 ff.); Matthias Herdegen, 

„Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und Verfassungsrecht“ 

[2005] WM 1921 (1928). 
74 BVerfG, 26.6.1991 – 1 BvR 779/85, NJW 1991, 2549; Matthias Herdegen, „Richtlinienkonforme 

Auslegung im Bankenrecht: Schranken nach Europa- und Verfassungsrecht“ [2005] WM 1921 (1928). 
75 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1928); Hans Jarass, Sasa Beljin,  `Unmittelbare Anwendung des 

EG-Rechts und EG-rechtskonforme Auslegung´ [2003] JZ 768 (775). 
76 BGH, 29.4.2003 - XI ZR 201/02, WM 2004, 21 (23); BGH, 19.10.2004 - XI ZR 337/03, WM 2004, 

2436 (2438), Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach 

Europa- und Verfassungsrecht“ [2005] WM 1921 (1929). 
77 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1929). 
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eingeräumt werden müsste.78 Dieser Vorrang wäre dann sogar im innerstaatlichen 

Rech trotz eventueller Belastungen für Private präsent was jedoch dem Grundsatz der 

Gesetzesbindung des Richters aus Art. 20 Abs. 3 GG widerspricht.79 

 

Der vorgenannte Grundsatz führt u.a. auch dazu, dass sich eine Mehrdeutigkeit und 

damit Auslegungsoffenheit nicht durch einen mutmaßlichen Willen des Gesetzgebers 

zur Richtlinienkonformität begründen lässt.80 

 

Das Heininger Urteil des BGH81 lässt jedoch vermuten, dass der BGH bei Gesetzen, 

die von Richtlinien umgesetzt werden sollen, stets auf die Auslegung des EuGH 

zurückgreift und einen mutmaßlichen Willen des Gesetzgebers annimmt. Ein 

derartiger innerstaatlicher Normbefehl würde sich aber zwangsläufig zu einer 

dauerhaften Verweisung auf eine vom EuGH gewählte Auslegung der Richtlinien 

ausweiten.82 

 

Da dies aber wiederum zu erheblichen Problemen führen würde, ist allein jener 

konkrete Regelungswille des Gesetzgebers entscheidend, den er durch den 

                                                      
78 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1929); Marcus Lutter, `Die Auslegung des angeglichenen 

Rechts´ [1992] JZ 593 (604 f.). 
79Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1929); Udo Di Fabio, `Richtlinienkonformität als ranghöchstes 

Normauslegungsprinzip? Überlegungen zum Einfluss des indirekten Gemeinschaftsrechts auf nationale 

Rechtsordnung´, [1990] NJW 947 (952 f.). 
80 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1929) 
81 BGH, 9.4. 2002 – XI ZR 91/99, NJW 2002, 1881 (1881 ff.). 
82 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1929 ff.) 
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verständlichen Wortlaut im Gesetz zum Ausdruck bringt.83 Dem Beispiel des BGH 

folgten auch andere Mitgliedstaaten.84 

 

bb) Die EMRK 

Auch die Pflicht zur Berücksichtigung der Auslegung der EMRK durch den 

Europäischen Gerichtshof für Menschenrechte hat ihre Grenzen und darf sich nur im 

Rahmen der Auslegung und Abwägungsoffenheit deutschen Rechts bewegen.85 

Allerdings ergeben sich hier Divergenzen.86 

 

Die EMRK spielt eine wichtige Rolle bei der Konkretisierung der Grundrechte und 

hinsichtlich des Rechtsstaatsprinzips.87 Diesbezüglich lässt sich die normative 

Grundlage aus Art 1 Abs. 2 GG ableiten.  

 

Der Unterschied liegt aber in der Tatsache, dass einer Richtlinie auf 

Verfassungsebene nicht die gleiche Bedeutung als auslegungsmaßstab zukommt 

wieder EMRK.88 Vielmehr stellen die Grundrechte in ihrem unveränderbaren Kern 

                                                      
83 BGH, 29.4.2003 - XI ZR 201/02, WM 2004, 21 (23); BGH, 19.10.2004 – XI ZR 337/03, WM 2004, 

2436 (2438). 
84 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1929); House of Lords, Duke v. Reliance Systems Ltd., 1988, 

A.C. 618 per Lord Templeman.  
85 BVerfG, 14.10.2004 – 2 BvR 1481/04; NJW 2004, 3407 (3407 ff.); Matthias Herdegen, 

„Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und Verfassungsrecht“ 

[2005] WM 1921 (1929). 
86Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1929). 
87 BVerfG, 29.5.1990 – „ BvR 254/88, 2 BvR 1343/88, NJW 1990, 2741 (2741 ff.); Matthias 

Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1929). 
88 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1929). 
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eine Grenze für die Anwendung des Gemeinschaftsrechts im innerstaatlichen Raum 

dar.89 

cc) Erstreckung der richtlinienkonformen Auslegung auf immer neue Sachlagen, 

Gefahr der überschießenden Umsetzung. 

Die richtlinienkonforme Auslegung unterliegt dem Zwang die betreffende Auslegung 

auf immer neue Anwendungsgebiete auszuweiten, sei es mutmaßlichen Willens des 

Gesetzgebers, innerer Schlüssigkeit (Widerspruchsfreiheit), oder jenes Gebotes 

verfassungsmäßiger Gleichbehandlung wegen, das sich aus Art 3 Abs. 1 GG ergibt. 

Weil es jedoch nicht sicher ist, ob die Norm bezüglich der neuen Fallkonstellation 

nochmals auf ihre Auslegungsoffenheit durch einen Richter geprüft werden soll, oder 

ob die oben genannten Gründe selbsterklärend sind, könnten sich allerdings Probleme 

ergeben.90  

 

Ein Beispiel liefert das Heininger Urteil. Hier wurde die Auslegung bei Realkredite 

auf Personalkredite ausgeweitet.91Eine solche Ausweitung wäre eine Kollision mit der 

Gesetzesvorschrift, sofern diese einen eindeutigen Regelungsinhalt aufweist. Eine 

Verkürzung käme in diesem Fall einer Normverwerfung gleich. Anstelle der Norm 

würde nämlich die Richtlinie vorrangige und unmittelbare Geltung im 

innerstaatlichen Rechtsraum genießen.92 

                                                      
89 BVerfG, 7.6.2000 – 2 BvL 1/97, NJW 2000, 3124 (3124 ff.); BVerfG, 12.10. 1993 – 2 BvR 2134/92 

und 2 BvR 2159/92, NJW 1993, 3047 (3047 ff.); BVerfG, 22.10.1986 – 2 BvR 197/83, NJW 1987, 577 

(577 ff.). 
90Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1930). 
91 BGH 9.4.2002 – XI ZR 91/99, WM 2002, 1181 (1181 ff.); Matthias Herdegen, „Richtlinienkonforme 

Auslegung im Bankenrecht: Schranken nach Europa- und Verfassungsrecht“ [2005] WM 1921 (1921 

f.) 
92 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1930); Udo Di Fabio, `Richtlinienkonformität als ranghöchstes 
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Das aber wiederum würde allerdings dem Gebot der Gesetzesbindung des Richters an 

das Gesetz nach Art 20 Abs. 3 GG zuwiderlaufen. Um diesen Grundsatz 

ernstzunehmen, ist es daher wichtig, die Auslegungsoffenheit des Gesetzes für jede 

einzelne Anwendungskonstellation vom Richter separat festzustellen ist. Der 

eindeutig formulierte Gesetzestext stellt nämlich unüberwindbare Schranken auf. 

Wenn die Richtlinie einen Normbereich nicht erfasst, sind die Auslegungsmaßstäbe 

des innerstaatlichen Rechts heranzuziehen. Allein die Tatsache, dass 

Anwendungsfälle, die von einer Richtlinie wegen des eindeutigen Normgehalts erfasst 

und deshalb  identisch mit anderen Fallgruppen behandelt werden, ist noch kein Indiz 

dafür, dass der Gesetzgeber beabsichtigt hat, für den gesamten Anwendungsbereich 

der deutschen Norm eine richtlinienkonforme Reduktion oder Ausweitung des 

Norminhaltes vorzunehmen.93  

Abschließend gesagt, besteht keine unionsrechtliche Verpflichtung, 

mitgliedstaatliches Recht, dass nicht in den Anwendungsbereich der Richtlinie fällt, 

richtlinienkonform auszulegen.94 Um Sonderrecht zu vermeiden kann sich allerdings 

der mitgliedstaatliche Gesetzgeber auch dann auf eine solche Auslegung berufen, 

wenn der Regelungsbereich von der Richtlinie nicht betroffen ist.95 

 

                                                                                                                                                        
Normauslegungsprinzip? Überlegungen zum Einfluss des indirekten Gemeinschaftsrechts auf nationale 

Rechtsordnung´, [1990] NJW 947 (949 f.). 
93 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1930). 
94 Christian Calliess, Matthias Ruffert, `Euv/AEUV: Kommentar´, Art. 288, n. 83. (4 C.H.Beck 2011); 

Jens Koch, `Die Einheit der nationalen Rechtsordnung und die europäische Privatrechtsan-gleichung´ 

[2006] JZ 277 (279 f.); Christian Mayer, Jan Schürnbrand, `Einheitlich oder gespalten? – Zur 

Auslegung nationalen Rechts bei überschießender Umsetzung von Richtlinien´ [2004] JZ 545 (548 f.); 

Gert Brandner, `Die überschießende Umsetzung von Richtlinien´ p. 91 f (1 Lang 2003). 
95 Christian Calliess, Matthias Ruffert, `Euv/AEUV: Kommentar´, Art. 288, n. 83. (4 C.H.Beck 2011).; 

Torsten Jäger, Überschießende Richtlinienumsetzung im Privatrecht´ p. 106 (1 Nomos 2006); Mathias 

Habersack, Christian Mayer, in: Karl Riesenhuber, `Europäische Methodenlehre´ n. 23 f (3 De Gruyter 

2015). 
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b) Gebot der Normenklarheit 

aa) Definition 

Ein weiterer Ausfluss des Rechtsstaatsprinzips ist die Normenklarheit. Sie ist eine 

weitere Schranke, wenn es um die Umdeutung von Gesetzen durch 

richtlinienkonforme Auslegung geht.96 

 

Dem Einzelnen muss hierbei klar erkennbar sein, welche Gebote und Verbote die 

Rechtsordnung für ihn aufstellt. Außerdem muss die Rechtslage so konkret bestimmt 

sein, dass er sich darauf verlassen und sein Leben danach ausrichten kann. Nur so 

kommt es zu der Beständigkeit der Rechtsordnung.97Der Inhalt der Normen soll für 

den Einzelnen, der davon unmittelbar betroffen ist, in ihrer Intention erkennbar, 

nachvollziehbar und in ihrer Ausgestaltung widerspruchsfrei sein.98Betrifft die 

Unsicherheit bei der Beurteilung der Gesetzeslage die Anwendung von Grundrechten, 

sind erhöhte Anforderungen an die Normenklarheit zu stellen.99Diese Transparenz 

ermöglicht es dem Einzelnen sein Verhalten danach auszurichten indem sie ihm 

ermöglicht abzuschätzen, welche Konsequenzen oder Sanktionen ihn erwarten, sobald 

er Normen oder ihn betreffende Anordnungen missachtet.100Es kann allerdings auch 

vorkommen, dass die Norm erst mit der Zusammenwirkung anderer Normen von 

                                                      
96 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1930). 
97 BVerfG, 9.4.2003 – 1 BvR 1749/01, NJW 2003, 2733 (2733 ff.); BVerfG, 27.11.1990 – 1 BvR 

402/87, NJW 1993, 1460; BVerfG, 3.11.1982 – 1 BvR 2010/79, NJW 1983, 2309 (2309 ff.); BVerfG, 

20.10.1981 – 1 BvR 640/80, NJW 1982, 921 (921); Christoph Gröpl, `Staatsrecht I´ n. 449 (6 

C.H.Beck 2014). 
98 BVerfG, 9.4.2003 – 1 BvL 1/01, NJW 2003, 2733 (2735 ff.); BVerfG, 27.11.1990 – 1 BvR 402/87, 

NJW 1991, 1471 (1471 ff.); BVerfG, 3.11.1982 – 1 BvR 210/79, NJW 1983, 2309 (2309 ff.); BVerfG, 

20.10.1981 – BvR 640/80,NJW 1982, 921 (921 ff.); BVerfG, 22.6.1977 – 1 BvR 799/76; NJW 1977, 

1723 (1723 ff.). 
99 BVerfG, 9.4.2003 – 1 BvL 1/01, NJW 2003, 2733 (2735); BVerfG, 27.11.1990 – 1 BvR 402/87, 

NJW 1991, 1471 (1471 ff.); BVerfG, 3.11.1982 – 1 BvR 210/79, NJW 1983, 2309 (2309 ff.).  
100 Christoph Gröpl, `Staatsrecht I´ n. 502 (6 C.H.Beck 2014). 
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unterschiedlichen Regelungsbereichen ihre praktische Wirkung entfaltet. Das 

diesbezügliche Normgefüge muss dann hinsichtlich Normenklarheit und 

Voraussehbarkeit der Ergebnisse der Normanwendung Sicherheit versprechen.101 

bb) Problembereiche 

Diese verfassungsrechtlichen Standards bereiten der Rechtsprechung des BGH 

Probleme bei der richtlinienkonformen Auslegung von Widerrufbelehrungen bei 

Personalkrediten. Gestritten wurde darüber, ob neben der laut damaligen gesetzlich 

vorgeschriebenen Widerrufsbelehrung für Personalkredite (7 VerbrKrG), eine weitere 

Widerrufsbelehrung nach dem (damaligen) Haustürwiderrufsgesetz bei 

Haustürsituationen (§ 2 HWiG) nötig sei.102 Für den Einzelnen war vor dem 

Heininger- Urteil nicht klar erkennbar, auf welche Widerrufsbelehrung er sich hätte 

stützen sollen und in welchem Verhältnis die Widerrufsrechte jeweils zueinander 

standen.103 

 

Laut Urteil des OLG Schleswig 104 würde diese Zweigleisigkeit eher zu 

Schwierigkeiten für den Verbraucher führen, da dieser sich nicht auf die notwendige 

und angestrebte Transparenz bei Normen verlassen könne und dadurch verwirrt 

                                                      
101 BVerfG, 9.4.2003 – 1 BvL 1/01, NJW 2003, 2733 (2735); Matthias Herdegen, 

„Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und Verfassungsrecht“ 

[2005] WM 1921 (1931). 
102 Bernd Peter `Zwei unterschiedliche Widerrufsbelehrungen für ein und denselben 

Personalkreditvertrag´ [2005] WM 456 (456). 
103 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1924). 
104 BGH, 23.6.2005 – IX ZR 419/00, WM 2005, 1959 (1959 ff.). 

OLG (Schleswig), 22.4.2004 - 5 U 62/03, WM 2004, 1995 (1995 ff.). 
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würde.105 Außerdem bestünde eine Auslegungsgrenze aufgrund des eindeutigen 

Wortlautes von § 5 II HWiG a.F.106  

Eine andere Ansicht vertritt der XI Zivilsenat. Danach haben 

Vertrauensgesichtspunkte die richtlinienkonforme Auslegung nicht zu 

beeinträchtigen.107 Auch sollte es keine Schwierigkeiten bereiten, den Verbraucher 

verständlich und übersichtlich über die verschiedenen Widerrufsrechte und deren 

Rechtsfolgen aufzuklären.108Allerdings ist auch hier nicht ersichtlich, wie der 

Gesetzgeber den vom BGH formulierten Anforderungen an eine doppelte 

Widerrufsbelehrung im Interesse des Verbraucherschutzes begegnen soll, ohne das 

Gebot der Normenklarheit zu verletzen.109 

cc) Das Heininger-Urteil 

Das Heininger-Urteil gilt als Paradebeispiel für die Problematik richtlinienkonformer 

Gesetzesumdeutung entstehen kann.110 

 

Die prozessführenden Parteien waren sich, was die Möglichkeit des Widerrufs eines 

Realkreditvertrages anbelangt, nicht einig. Der betreffende Realkreditvertrag sollte 

                                                      
105 Bernd Peters, Martin grosche,`Zwei unterschiedliche Widerrufsbelehrungen für ein und denselben 

Personalkreditvertrag´ [2005] 2005, 456 (457); Bernd Peters, Radostina Ivanova, `Heininger“ und 

Personalkredite – Zugleich Anmerkungen zu den Entscheidungen des OLG München v. 25.7.2002, 

WM 2003, 66 und v. 29.7.2002, WM 2003, 69´[2003] WM 55 (57). 
106 C-350/03, Schulte, Slg. 2005, I -9215, Schlussanträge des Generalanwalts Léger; BGH, Urt. v. 

2.12.2003 – XI ZR 421/02, WM 2004, 372 (376); BGH, 29.4.2003 – XI ZR 201/02, WM 2004, 21 (21 

ff.); Bernd Peters, Martin Nettesheim,`Zwei unterschiedliche Widerrufsbelehrungen für ein und 

denselben Personalkreditvertrag´ [2005] 2005, 456 (457). 
107 BGH, 12.11. 2002 – XI ZR3/01, NJW 2003, 424 (424 ff.); BGH, 9.4.2002 – XI ZR 91/99, WM 

2002, 1181 (1181 ff.). 
108 BGH, 8.6.2004 – XI ZR 167/02, WM 2004, 1579 (1579 ff.); Matthias Herdegen, 

„Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und Verfassungsrecht“ 

[2005] WM 1921 (1924). 
109 Bernd Peters, Radostina Ivanova, `Heininger“ und Personalkredite – Zugleich Anmerkungen zu den 

Entscheidungen des OLG München v. 25.7.2002, WM 2003, 66 und v. 29.7.2002, WM 2003, 69´, 

[2003] WM 55 (57).  
110 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1921). 
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der Finanzierung einer Immobilienanlage dienen und wurde in einer Haustürsituation 

abgeschlossen.111 Dabei ist jedoch in Literatur und Rechtsprechung umstritten, ob 

auch im Falle eines Realkreditvertrages, der in einer Haustürsituation abgeschlossen 

wurde, ein Widerrufsrecht gebilligt werden muss.112 

 

Der EuGH hatte bereits vorab über die Art der richtlinienkonformen Auslegung bei 

Realkreditverträgen entschieden, welche in Haustürsituationen zustande kommen. 

Laut EuGH soll dem Verbraucher auch im Falle einer fehlenden Widerrufsbelehrung, 

ein Widerrufsrecht zugesprochen werden.113 

 

Dem BGH hatte nun zu entscheiden, ob auch diejenigen nationalen Normen des § 5 

Abs. 2 HWiG entsprechend den Anweisungen des EuGH ausgelegt werden können, 

die für die in der Vergangenheit erlassenen Sachverhalte wichtig waren.114 In 

Rechtsprechung und Literatur wurde teilweise die Meinung vertreten, dass der § 5 II 

HWiG nicht auslegungsfähig sei, da Wortlaut und Zweck der Vorschrift einer 

Auslegung Grenzen setzten und eine Auslegung darüber hinaus unzulässig sei.115 

                                                      
111 BGH, 9.4. 2002 – XI ZR 91/99, NJW 2002, 1881 (1881 ff.); Petra Billinger; `Richtlinienkonforme 

Auslegung am Beispiel der Heininger Entscheidung und deren Folgen´ p. 1. [2004], http://www.uni-

leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf. 
112 BGH, 9.4. 2002 – XI ZR 91/99, NJW 2002, 1881 (1881 ff.); Petra Billinger; `Richtlinienkonforme 

Auslegung am Beispiel der Heininger Entscheidung und deren Folgen´ p. 5. [2004], http://www.uni-

leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf. 
113 EuGH, C-481/99, Heininger, Slg. 2001, I -9945; Petra Billinger; `Richtlinienkonforme Auslegung 

am Beispiel der Heininger Entscheidung und deren Folgen´ p. 12 [2004], http://www.uni-

leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf. 

ebenso:  
114 Petra Billinger; `Richtlinienkonforme Auslegung am Beispiel der Heininger Entscheidung und 

deren Folgen´ p. 12 [2004], http://www.uni-leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf. 
115 OLG Bamberg, 5.2.2002 – 5 U 22/99, WM 2002, 537 (545); LG München I, 19.12.2001 – 25 O 

9548/01, WM 2002, 285 (287); Petra Billinger; `Richtlinienkonforme Auslegung am Beispiel der 

Heininger Entscheidung und deren Folgen´ p. 13 [2004], http://www.uni-

leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf; Mathias Mathias Mathias Habersack, Christian 

Mayer, `Der Widerruf von Haustürgeschäften nach der „Heiniger“-Entscheidung des EuGH´ [2002] 

WM 253 (256, 257); Wolf-Dieter Hochleitner, Manfred Wolf, Helge Großerichter, `Teleologische 

Reduktion auf Null? – Zur Unzulässigkeit einer richtlinienkonformen „Auslegung“ des § 5 Abs. 2 

HWiG in der Folge der „Heininger“- Entscheidung des EuGH´ [2002] WM 2002, 529 (532);  

http://www.uni-leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf
http://www.uni-leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf
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Dem stehen die Meinung des BGH und die übrige Literatur gegenüber. Die 

„Heininger“- Entscheidung des BGH spiegelt diesen Dissens wider.116Laut Urteil ist 

der Wortlaut der Vorschrift nicht eindeutig und deshalb auch aus sich heraus auch 

nicht verständlich, weshalb sei der § 5 II HWiG auslegungsfähig sei.117 Der BGH 

gehört zu den Befürwortern einer richtlinienkonformen Auslegung,118 was eine 

Einschränkung von § 5 II HWiG und für den Verbraucher ein unbefristetes 

Widerrufsrecht für Realkreditverträge zur Folge hat, falls die Widerrufsbelehrung 

fehlt oder fehlerhaft ist.119  

 

In engem Zusammenhang mit dem Gebot der Normenklarheit steht auch das Gebot 

der inneren Widerspruchsfreiheit.120 

c) Rechtsstaatlicher Vertrauensschutz 

Eine weitere Grenze ist der Vertrauensschutz, der seinerseits wiederum Ausfluss des 

Rechtsstaatsprinzips ist. Hier wird das Vertrauen des Einzelnen in die durch das 

Gesetz geschaffene Rechtslage geschützt.121 Eng damit verbunden ist das 

                                                      
116 BGH, 9.4.2002 – XI ZR 91/99, NJW 2002, 1881 (1881 ff.); Petra Billinger; `Richtlinienkonforme 

Auslegung am Beispiel der Heininger Entscheidung und deren Folgen´ p. 13 [2004], http://www.uni-

leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf. 
117 Petra Billinger; `Richtlinienkonforme Auslegung am Beispiel der Heininger Entscheidung und 

deren Folgen´ p. 14 [2004], http://www.uni-leipzig.de/bankinstitut/dokumente/2004-02-04 01.pdf. ; 

Wolf-Dieter Hochleitner, Manfred Wolf, Helge Großerichter, `Teleologische Reduktion auf Null? – 

Zur Unzulässigkeit einer richtlinienkonformen „Auslegung“ des § 5 Abs. 2 HWiG in der Folge der 

„Heininger“- Entscheidung des EuGH´ [2002] WM 2002, 529 (531 f.); Andreas Piekenbrock, Götz 

Schulze, `Die Grenzen richtlinienkonformer Auslegung – autonomes Richterrecht oder horizontale 

Direktwirkung´, [2002] WM 521 (524) 

Julius Reiter, Olaf Methner, `Anwendbarkeit des Haustürwiderrufsgesetzes auf Kreditverträge – 

Stärkung des Verbraucherschutzes oder Rechtstheorie?´ [2002] VuR 90 (92 f.) 
118 BGH, 9.4. 2002 – XI ZR 91/99, NJW 2002, 1881 (1881 ff.). 
119 BGH, 9.4. 2002 – XI ZR 91/99, NJW 2002, 1881 (1881 ff.); Petra Billinger; `Richtlinienkonforme 

Auslegung am Beispiel der Heininger Entscheidung und deren Folgen´ p. 22. [2004], http://www.uni 

leipzig.de/bankinstitut/dokumente/2004-02-04-01.pdf. 
120 BVerfG, 7.5.1998 – 2 BvR 1991-95 u. 2004-, NJW 1998, 2341 (2341 ff.); Matthias Herdegen, 

„Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und Verfassungsrecht“ 

[2005] WM 1921 (1931) 
121 BVerfG, v. 20.2.2002 – 1 BvL 19/97 u.a. , NJW 2002, 3162 (3162 ff.); BVerfG, 5.2.2002 – 2 BvR 

305/93 u. a. , NJW 2002, 3009 (3009 ff.); BVerfG, 15.5.1995 – 2 BvL 19/91 u. a. , NJW 1995, 1811 

http://www.uni-leipzig.de/bankinstitut/dokumente/2004-02-04%2001.pdf
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Rückwirkungsverbot. Ergeben sich nämlich aus einer Gesetzesänderung für den 

Betroffenen nachträglich ungünstige Rechtsfolgen, so ist das verfassungsrechtlich 

äußerst bedenklich.122 

 

Allerdings sind hier zwei Schutzbereiche zu trennen. Schützenswert ist einerseits das 

Vertrauen in das Gesetz und andererseits das Vertrauen in die Rechtsprechung. Wird 

lediglich eine Rechtsänderung vorgenommen, dann bezieht sich der Vertrauensschutz 

lediglich auf dasjenige Vertrauen, das, von dem betroffenen Gesetz ausgeht.123 

Wichtig ist das Gebot des Vertrauensschutzes vorallem bei der Änderung einer 

ständigen Rechtsprechung.124Um festzustellen, ob es sich um eine gravierende 

Änderung handelt, ist die Eindeutigkeit des Gesetzeswortlautes heranzuziehen, d.h. es 

ist auf den Gesetzeszweck und Gesetzeswillen abzustellen.125 

 

Das Bundesverfassungsgericht hat überdies eine Verletzung des 

Vertrauensschutzgebotes anerkannt, wenn eine Änderung der ständigen 

Rechtsprechung vorgenommen wird, und diese sich zu Lasten eines Betroffenen 

auswirkt der zuvor eine schutzwürdige Rechtsposition erlangt hatte.126 

                                                                                                                                                        
(1811 ff.); BVerfG, 3.12.1997 – 2 BvR 882/97, NJW 1998, 1547 (1547 ff.); BVerfG,. 10.4.1984 – 2 

BvL 19/82, NJW 1984, 2567 (2567 ff.); BVerfG, 22.3.1983 – 2 BvR 475/78, NJW 1983, 2757 (2757 

ff.); Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- 

und Verfassungsrecht“ [2005] WM 1921 81931). 
122 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1931); Christoph Gröpl, `Staatsrecht I´ n. 513 f. (6 C.H.Beck 

2014). 
123 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 81931). 
124 BGH, 29.2.1996 – IX ZR 153/95, NJW 1996, 1467 (1467 ff.); ebenso: BGH, 26.6.1991 – 1 BvR 

779/85, NJW 1991, 2549 (2549 ff); BGH, 8.10.1969 – I ZR 7/68, NJW 1970, 141 (141); Matthias 

Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1931). 
125 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1931) 
126 BGH, 11.9.1988 – VIII R 419/83 – EstG § § 13 Abs. 1 Nr 1, 15; Matthias Herdegen, 

„Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und Verfassungsrecht“ 

[2005] WM 1921 (1931). 
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Bei einer solchen rückwirkend, belastenden Änderung verlangt das BVerfG jedoch 

eine Abwägung zwischen den Belangen des Allgemeinwohls und den Interessen des 

Betroffenen am Fortbestand der Rechtsordnung; denn nicht immer ist die Position des 

Einzelnen schützenswert und genießt Vorrang. Das Rechtsstaatsgebot und das Gebot 

des Vertrauensschutzes führen nicht dazu, dass jede erlangte Rechtsposition 

ungeachtet der wirklichen Rechtslage fortbesteht.127 

 

Des Weiteren ist im Falle einer zu erwartenden Änderung der höchstrichterlichen 

Rechtsprechung durch das BVerfG zu prüfen, ob diese sich noch im Rahmen des 

Voraussehbaren hält.128 Eine solche Neugestaltung der Rechtsordnung ist jedenfalls 

dann unbedenklich, wenn sie hinreichend begründet ist.129 Um das Gebot des 

Vertrauensschutzes zu bekräftigen, müssen die Wirkungen einer geänderten 

Rechtsprechung begrenzt oder besondere Institute des Zivilrechts (der Einwand der 

unzulässigen Rechtsausübung) angewendet werden.130 

 

3 Kontrolle der Grenzen 

Das Bundesverfassungsgericht hat es sich zur Aufgabe gemacht, die Einhaltung dieser 

Grenzen zu kontrollieren. Gleichgültig ist ihm dabei, ob das einfache nationale Recht 

dafür bestimmt ist von der Richtlinie umgesetzt zu werden oder nicht. Dieser 

Kontrolle steht auch der Grundsatz der Unionstreue nicht entgegen131 Für 

Entscheidungendarüber, ob eine richtlinienkonforme Auslegung geboten ist, oder wie 

                                                      
127 BVerfG, 16.12.1981 – 1 BvR 898/79 u.a., NJW 1983, 103 (107). 
128 BVerfG, 26.6.1991 – 1 BvR 779/85, NJW 1991, 2549 (2550). 
129 BVerfG, 26.9.2011 – 2 BvR 2216/06 u.a., NJW 2012, 669 (672); ebenso: BVerfG,. 15.1.2009 – 2 

BvR2044/07, NJW 2009, 1469 
130 Klaus Wagner, Karl-Georg Loritz, `Verfassungsrechtliche Einordnung der Kapi-

talanlagerechtlichen Rechtspre-chung des BGH zum RBerG´ [2005] WM 1249 (1254 f.); Matthias 

Herdegen, `Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht´ [2005] WM 1921 (1931.) 
131 BVerfG, 26.9.2011 – 2 BvR 2216/06 u. a., NJW 2012, 669 (670). 
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weit die Grenzen des innerstaatlichen Rechts reichen, sind allein die innerstaatlichen 

Gerichte zuständig.132 Die Zuständigkeiten der Gerichtsbarkeiten der europäischen 

und innerstaatlichen Ebene sind gemäß Art. 267 AEUV klar verteilt. Der EuGH ist 

nicht befugt, nationales Recht anzuwenden oder auszulegen. Deshalb hat er auch kein 

Recht zur Überprüfung von Auslegungsspielräumen. Allerdings hat der EuGH diese 

interpretatorische Autonomie den nationalen Gerichten selbst zugebilligt.133 

 

F  RICHTLINIENKONFORME AUSLEGUNG IM STRAFRECHT 

Der Grundsatz der loyalen Zusammenarbeit, der sich aus Art. 4 Abs. 3 EUV ergibt, 

muss auch im Strafrecht gelten, da die Union andernfalls ihren Verpflichtungen kaum 

nachkommen könnte.134 

 

Der EuGH hat auf supranationaler Ebene zur Auslegung strafrechtlicher 

Bestimmungen Stellung genommen. Demnach darf ein Gesetz, das zur Erfüllung der 

Richtlinienbestimmungen erlassen wird, keine neue strafrechtliche Verantwortlichkeit 

begründen oder eine bereits vorhandene verschärfen.135 Auch darf die 

unionsrechtskonforme Auslegung nicht uneingeschränkt gelten, weil dies der 

Schaffung neuen Strafrechts gleich käme und darüber hinaus die Anmaßung einer 

Strafrechtssetzungskompetez bedeuten würde.136 Aus einer uneingeschränkten 

                                                      
132 C- 105/03, Pupino, Slg. 2005, I -5285, Schlussanträge der Generalanwältin Kokott; BVerfG, 

26.9.2011 – 2 BvR 2216/06 u. a., NJW 2012, 669 (671). 
133 EuGH, C-397/01, Pfeiffer u. a., Slg. 2004, I -8835, NJW 2004, 3547 (3547 ff.); BVerfG, 26.9.2011 

– 2 BvR 2216/06 u. a., NJW 2012, 669 (671). 
134 EuGH, C- 105/03, Pupino, Slg. 2005, I -5285, NJW 2839 (2841). 
135 EuGH, C- 105/03, Pupino, Slg. 2005, I -5285, NJW 2005, 2839 (2839 f.); Helmut Satzger, `die 

Europäisierung des Strafrechts´ p. 538 f (1Carl Heymanns 2001). 
136 Bernd Hecker, `Europäisches Strafrecht´ p. 332 (4 Springer 2012); Stefan Gröblinghoff, `Die 

Verpflichtung des deutschen Strafgesetzgebers zum Schutz der Interessen der Europäischen 

Gemeinschaften´ p. 64 f Müller Jur.Vlg. C.F. 1999). 
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Geltung würde sich die Pflicht der innerstaatlichen Stellen ableiten, den 

Anwendungsbereich einer Strafrechtsnorm, falls nötig, über ihren etwaigen Wortlaut 

hinaus zu erweitern.137 In Bezug auf das Strafrecht muss die unionrechtskonforme 

Auslegung deshalb restriktiv gehandhabt werden.138 

 

Auf nationaler Ebene gilt der Grundsatz des Analogieverbotes gemäß Art 103 Abs. 2 

GG. Der (etwaige) Wortsinn einer Vorschrift bildet zusammen mit dem vorgenannten 

Grundsatz die äußerste Grenze, weshalb die grammatikalische Auslegung äußerst 

wichtig ist.139 

 

Die Pflicht zur Umsetzung von europäischem Unionsrecht beschränkt sowohl das 

nationale Verfassungsrecht als auch das europäische Unionsrecht selbst. Obwohl 

Unionsrecht grundsätzlich Vorrang vor nationalem Recht hat, können sich gerade aus 

diesem Vorrang Spannungen ergeben, weil nämlich das nationale Recht gemäß der 

Rechtsprechung des EuGH, die unionsrechtskonforme Interpretation innerstaatlicher 

Vorschriften nur innerhalb des Auslegungsspielraums des nationalen Rechts 

zulässt.140 Dabei sind als Auslegungsgrenzen die im nationalen Verfassungsrecht 

verankerten Grundsätze, vor allem der Grundsatz der Rechtssicherheit und der des 

Rückwirkungsverbotes zu akzeptieren.141  

 

                                                      
137 Bernd Hecker, `Europäisches Strafrecht´ p. 332 (4 Springer 2012). 
138 Bernd Hecker, `Europäisches Strafrecht´ p. 333 (4 Springer 2012); Christian Schröder, `Europäische 

Richtlinien und deutsches Strafrecht ´ p. 380, 388.(1 Gruyter 2002. 
139 BVerfG, 1.9.2008 – 2 BvR 2238/07, NJW 2008, 3627 (3627 ff.); BVerfG, 20.3.2002 – 2 BvR 

794/95, NJW 2002, 1779 (1779 ff.); BVerfG, 23.10. 1991 – 1 BvR 850/88, NJW 1992, 890 (890 ff.); 

Bernd Hecker, `Europäisches Strafrecht´ p. 331 (4 Springer 2012). 
140 Bernd Hecker, `Europäisches Strafrecht´ p. 328 (332) (4 Springer 2012). 
141 Bernd Hecker, `Europäisches Strafrecht´ p. 332 (4 Springer 2012); Gerhard, Dannecker, `Das 

materielle Strafrecht im Spannungsfeld des Rechts der Europäischen Union (Teil II)´ [2006] JURA 173 

(176); Wulff-Henning Roth, `Die richtlinienkonforme Auslegung´ [2005] EWS 385 (392 f.); Helmut 

Satzger, `die Europäisierung des Strafrechts´ p. 533 f (1Carl Heymanns 2001). 
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Der Wortlaut des Gesetzes ist nicht zuletzt im Hinblick auf das Gesetzlichkeitsprinzip 

wichtig.142 Strafverfolgung kommt nämlich nur in Frage, soweit sich Strafbarkeit für 

ein entsprechendes Verhalten eindeutig aus dem jeweiligen Gesetz ableiten lässt.143 

Allerdings bringt diese Grenze auch Komplikationen mit sich. Ein diesbezügliches 

Beispiel ist der § 348 StGB. Danach macht sich ein Amtsträger strafbar, wenn er eine 

rechtlich erhebliche Tatsache falsch beurkundet. Gemäß dem Wortlaut von § 348 

StGB gilt dies nicht für EU- Beamte.144 Andererseits erfordert das 

Assimilierungsprinzip,145 dass Eu-Beamte ebenso mit Strafe bedroht werden. Da 

jedoch der Wortlaut von § 348 StGB eindeutig ist, käme nur eine Interpretation 

„contra legem“ in Frage, die wiederum gegen Art. 103 Abs. 2 GG verstoßen würde. 

Eine derart weitgehende Auslegung fordert jedoch selbst das Unionsrecht nicht. 

Deshalb ist hier der Gesetzgeber gefordert, der es versäumt hat, für einen solchen Fall 

keine Regelung geschaffen zu haben. Er hat dafür zu sorgen, dass auch Eu-Beamten 

nach deutschem Recht zur Rechenschaft gezogen werden können.146 

 

Das Urteil „Kolpinghuis Nijmegen.“ Besitzt erhebliche Bedeutung für das 

Strafrecht.147 Hier wird nämlich betont, dass die richtlinienkonforme Auslegung auch 

für das Strafrecht von erheblicher Wichtigkeit ist, zugleich aber auch belastende 

Wirkung für den Einzelnen haben kann.148 Das Gebot der Auslegung wird dort 

                                                      
142 Bernd Hecker, `Europäisches Strafrecht´ p. 332 (337), (4 Springer 2012); 
143 Bernd Hecker, `Europäisches Strafrecht´ p. 332 (4 Springer 2012). 
144 Bernd Hecker, `Europäisches Strafrecht´ p. 333 (4 Springer 2012); Helmut Satzger, `die 

Europäisierung des Strafrechts´ p. 582  (1Carl Heymanns 2001). 
145 Bernd Hecker, `Europäisches Strafrecht´ p. 227 (4 Springer 2012). 
146 Bernd Hecker, `Europäisches Strafrecht´ p. 333 (4 Springer 2012). 
147 C–80/86, Kolpinghuis Nijmegen, Slg. 1987, 3969, n. 12; Helmut Satzger, `die Europäisierung des 

Strafrechts´ p. 538 f (1Carl Heymanns 2001). 
148 Bernd Hecker, `Europäisches Strafrecht´ p. 334 (4 Springer 2012). 
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lediglich durch die allgemeinen Rechtsgrundsätze, den Grundsatz der 

Rechtssicherheit und der des Rückwirkungsverbots begrenzt.149  

 

Allerdings stehen diese zwei Grundsätze insoweit nicht immer einer Auslegung zu 

Ungunsten des Beschuldigten im Wege, als nämlich die strafrechtliche Verantwortung 

durch ein nationales Strafgesetz begründet werden muss. Sich allein auf eine 

Richtlinie zu stützen ist nicht möglich. Damit in einem solchen Fall weder 

Verfassungs- noch Unionsrecht einer unionsrechtskonformen Neuinterpretation eines 

Strafgesetzes im Wege stehen, muss eine unionsrechtskonforme Auslegungsvariante 

gewählt werden, die nicht zu einer Auslegung „contra legem“ wird. Nur so gehen 

unionsrechtskonforme Neuinterpretationen mit den allgemeinen Rechtsgrundsätzen 

konform.150 

 

Im Urteil „Kolpinghuis Nijmegen“ erkannte der EuGH überdies an, dass bei der 

Interpretation von Strafrechtsnormen auch eine nicht umgesetzte Richtlinie eine 

wichtige Rolle spielen kann, wobei es jedoch unzulässig sei, sich auf einen 

unbestimmten Tatbestand zu stützen. Vielmehr müssen die strafrechtliche 

Verantwortlichkeit und die Verbotsmaterie ohne die Einbeziehung von 

Richtlinienbestimmungen hinreichend bestimmbar sein. Andernfalls käme das 

nämlich einer unmittelbaren Wirkung der Richtlinie zu Lasten des Einzelnen gleich 

und würde damit eine Unzulässigkeit bedeuten, die der ständigen Rechtsprechung des 

EuGH stünde.151 

                                                      
149 C- 80/86, Kolpinghuis Nijmegen, Slg. 1987, 3969, n. 13; Bernd Hecker, `Europäisches Strafrecht´ p. 

334 (4 Springer 2012). 
150 Bernd Hecker, `Europäisches Strafrecht´ p. 341 f. (4 Springer 2012). 
151 Bernd Hecker, `Europäisches Strafrecht´ p. 335 (4 Springer 2012). 
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In diesem Zusammenhang ist schließlich noch hinzuzufügen, dass der Täter über den 

§ 17 StGB geschützt ist. Ändert sich nämlich eine für ihn günstige Auslegungspraxis, 

ohne dass er davon bei seinem Handeln Kenntnis hatte, dann liegt ein unvermeidbarer 

Verbotsirrtum vor, der das Strafmaß heruntersetzt.152 

G  FAZIT 

Die Union kann ihren Aufgaben nur nachkommen, wenn die Mitgliedstaaten loyal 

zusammenarbeiten und ihre Verpflichtungen erfüllen. 

Unionsrecht gilt es umzusetzen und sonstige Handlungen, welche dem Grundsatz der 

Gemeinschaftstreue im Wege stehen, gilt es zu unterlassen. 

Auf nationaler Ebene gibt es jedoch Grenzen für die Umsetzung des Unionsrechts, die 

mitunter im Widerspruch zum Grundsatz der Gemeinschaftstreue stehen. So wird die 

richtlinienkonforme Auslegung durch das Verbot des „contra legem“, die 

Gesetzesbindung des Richters an das Gesetz, den Grundsatz der Normenklarheit und 

den Grundsatz des Vertrauensschutzes begrenzt.153 

 

Besonders im Strafrecht gelten der Wortsinn einer Vorschrift und das Analogieverbot, 

welches das in Art. 103 Abs. 2 GG verankert ist, als äußerste Grenze.154 Aber auch 

die Schranken haben wiederum ihre Schranken. Entgegen allgemeinem 

Rechtsgrundsatz ist es nämlich durchaus erlaubt, ein Gesetz „nicht contra“ legem 

auszulegen, wenn Die Vorstellung der Richtlinienkonformität bei der 

Rechtsfortbildung konkret geäußert wurde.155  

                                                      
152 Bernd Hecker, `Europäisches Strafrecht´ p. 341 (4 Springer 2012). 
153 Siehe unter I. 
154 Siehe unter VI. 
155 Siehe unter V, 1. 
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Auch das Rechtsstaatsgebot und der Vertrauensschutz gelten nicht uneingeschränkt, 

denn nicht immer führen diese Gebote dazu, dass jede erlangte Rechtsposition 

ungeachtet der wirklichen Rechtslage Bestand hat. Es hat eine Abwägung der Belange 

des Allgemeinwohls mit den Interessen des Betroffenen zu erfolgen. Nur wenn die 

Belange des Betroffenen überwiegen, ist seine erlangte Rechtsposition 

schützenswert.156 Sogar im Strafrecht stehen die Rechtsgrundsätze nicht immer einer 

Auslegung zu Ungunsten des Beschuldigten im Wege. Es muss nur die 

Auslegungsvariante gewählt werden, die nicht zu einer Auslegung „contra legem“ 

führt.157 

 

Solange das nationale Recht nicht ohne Rücksicht auf die geltenden Maßstäbe der 

Gesetzesauslegung und die Grenzen der Rechtsfortbildung zu Lasten Einzelner 

richtlinienkonform umgedeutet wird, ist eine solche Auslegung zulässig. Alles was 

davon abweicht, würde die Grenzen der Integrationsermächtigung überschreiten.158 

Nicht immer sind allerdings die Verfassungs-Schranken sinnvoll. Oftmals wäre 

nämlich eine richtlinienkonforme Auslegung geboten, um die Entstehung von Lücken 

zu vermeiden.159Das nationale Recht gibt jedoch in gewisser Weise die Umrandung 

vor, in dem sich eine richtlinienkonforme Auslegung entfalten kann.160

                                                      
156 Siehe unter V, 3, c. 
157 Siehe unter VI. 
158 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1926). 
159 Siehe unter VI. 
160 Matthias Herdegen, „Richtlinienkonforme Auslegung im Bankenrecht: Schranken nach Europa- und 

Verfassungsrecht“ [2005] WM 1921 (1926). 
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THE GOLD MEDAL FOR BEST LETTER SUBMISSION 2015 

FREEDOM OF EXPRESSION: AT GUNPOINT? 

Orla Kelleher* 

 

 

Dear Editor,  

 

‘Freedom of expression (…) is the matrix, the indispensable condition, of nearly every other 

form of freedom.’1 Given the media’s instrumental role in freedom of expression, namely 

acting as ‘the eyes and the ears of the public’,2 the notion of freedom of the press has 

naturally become associated with the idea of freedom of expression.  

 

Questions abound in France of late about the scope of freedom of expression and the press. 

On the same day the French satirical weekly, Charlie Hebdo, famous for its insolent, garish 

and incendiary caricatures, sold out an initial run of five million copies of its latest ‘survival’ 

issue – featuring a cover that boldly lampooned the prophet Muhammad – the notorious 

French comedian Dieudonné was arrested and charged with incitement of terrorism by 

suggesting on Facebook that he sympathised with one of the gunmen involved in the brutal 

terrorist attacks in Paris.  

 

Firstly, this letter will briefly sketch a picture of current law pertaining to freedom of 

expression and the press in France. In turn, it will consider whether the different treatment 

accorded to Charlie Hebdo and Dieudonné can be considered sound and well founded or 

                                                      
* BCL (French) student in University College Cork.  
1 Palko v Connecticut, 302 US 319 [1937]. 
2 Irish Times Ltd, v Ireland [1998] 1 IR 359 at 409 per Keane J. 
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simply reveals the existence of insidious hypocrisy and double standards at the heart of the 

Fifth Republic.  

 

Freedom of expression was fervently affirmed in France as an inalienable right by the 

Declaration of the Rights of Man and of the Citizen 1789, which in the wake of the Ancient 

Regime, describes the right as ‘one of the most precious rights of man.’3 Taking its 

inspiration from Article 11, one of the foundational legal statements on freedom of the press 

and freedom of expression in France, is the Law on the Freedom of the Press of 29 July 1881, 

which liberalised publishing and defined the freedoms and responsibilities imposed on the 

media in France.4 Article 1 asserts, ‘Printing and publication are free.’5 The Press Law of 

1881 is however strongly curbed by a myriad of exceptions including: the Pleven Act of 

1972, which prohibits incitement to hatred, discrimination, slander and racial insults; the 

controversial Gayssot Act of 1990 prohibits any racist, anti-Semitic, or xenophobic discourse 

or activities, including Holocaust denial; and the Law of 30th December 2004,6 which 

prohibits the use of freedom of expression to incite hatred against people because of their 

gender, sexual orientation, or disability. Yet, one must equally bear in mind, that one of the 

founding principles of the Republic is secularism; France abrogated its laws criminalising 

blasphemy shortly after the French Revolution in 1791.7 Thus, these laws work to allow for 

religions and their creeds to be ridiculed but condemn incitement to hatred towards a follower 

of a religion.   

 

                                                      
3 Article 11 of the Declaration of the Rights of Man and the Citizen 1789.   
4 The Law on the Freedom of the Press of 29 July 1881 (Press Law of 1881). 
5 ibid. 
6  Loi n°2004-1486 du 30 décembre 2004 portant création de la haute autorité de lutte contre les discriminations 

et pour l'égalité (1).  
7 (n 4). 
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In its abstract form, France has eagerly claimed to venerate the principle of freedom of 

expression and the press. It is only when such freedoms come into conflict with other 

fundamental or constitutionally guaranteed rights or interests that these rights and this 

aforementioned enthusiasm to vindicate them, appears to dwindle.8 As EM Forster neatly put 

it: ‘[W]e are willing enough to praise freedom when she is safely tucked away in the past and 

cannot be a nuisance. In the present, amidst dangers whose outcome we cannot foresee, we 

get nervous about her, and admit censorship.’9 Indeed, France’s laws curtailing hate speech 

are considered to be some of the toughest in the EU.10 The numbers of legal actions for hate 

speech have multiplied following these aforementioned amendments to the Press Law of 

1881.11 It is advanced here that despite its landmark sanctification of the right in the wake of 

the French Revolution, in modern times, the ambits of freedom of expression in practice are, 

in fact, notably circumscribed. 

 

This restrictive approach to freedom of expression is well illustrated by the decision of the 

Conseil d’Etat in January 2014 to uphold the cancellation of the controversial comedian 

Dieudonné’s stand-up performance, because of the show’s potential to infringe upon human 

dignity through his notoriously anti-Semitic jokes and gestures.12 Freedom of expression 

ostensibly operates under a repressive regime in France. In other words, while discourse that 

breaches of the law can be sanctioned; discourse itself cannot be prohibited before it has even 

taken place. It is worth noting that Dieudonné’s shows do not advertise themselves as anti-

Semitic, and as such, banning them before they even take place exemplifies the strikingly 

restrictive position taken on freedom of expression in France.  

                                                      
8 Tom Daly, ‘Strenthening Irish Democracy: A Proposal to Restore Free Speech to Article 40.6.1° of the 

Constitution’ [2009] DULJ 228. 
9 EM Forster, ‘Two Cheers for Democracy,’ (Harcourt Brace, 1951). 
10 France: Strict defamation and privacy laws limit free expression (Index on Censorship, 19 August 2013) 

<www.indexoncensorship.org/2013/08/france-faces-restrictions-on-free-expression/> accessed 16 March 2015. 
11 ibid. 
12 Ordonnance n 374508 du 9 janvier 2014 du Conseil d’État en référé.   

http://www.indexoncensorship.org/2013/08/france-faces-restrictions-on-free-expression/
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Naturally the glaring discrepancy between the treatment of Charlie Hebdo and Dieudonné, 

particularly against a backdrop of a French government and nation touting the Republic’s 

valorisation of the right to freedom of expression, further calls into question the complex 

relationship between the hallowed right of freedom of expression and humour in France. 

Interestingly, French jurisprudence does seem to recognise that the notion of freedom of 

expression includes a right to excessiveness, outrageousness and parody when it has a 

humorous purpose.13 In 1992, the Grand Instance Court of Paris affirmed this, stating that 

freedom of expression does allow us to alter and exaggerate the traits and personality of the 

person we are depicting;14 freedom of expression encompasses a right to be disrespectful and 

insolent.15 Further illustrating the existence of such a right is the ‘casse-toi, pov’ con 

scandal.16  Here, the former President Sarkozy, was re-greeted with the words of his infamous 

foul-mouthed outburst on a placard displayed at an anti-Sarkozy demonstration, which 

resulted in the protestor’s arrest for causing offence to the presidential function and of the 

Republic. However, in 2013, France was criticised by the European Court of Human Rights 

who considered that the sanction imposed on the protestor was disproportionate and 

detrimental to freedom of expression, advancing such a sanction has a dissuasive effect on 

satire, which can contribute to the discussion on questions of public interest.17 In 2007, 

Charlie Hebdo, whose cartoons belong to a particular genre of humour known as ‘la gouaille 

parisienne’ that is deliberately galling and irreverent, defended itself and won its court case 

for its republication of caricatures ridiculing the prophet Muhammad, as he laments 

fundamentalist violence (these cartoons were also purportedly a trigger for the shootings at 

                                                      
13 ibid. 
14 Conseil d’État decision (n 12).  
15 Conseil d’État (n 12). 
16 ‘“Casse-toi pov’con” la Cour européenne épingle la France’ Le Parisien (14 March 2013). 
17  ibid. 
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the satirical magazine’s offices on 7th January 2015).18 Here, the Grand Instance Court of 

Paris reasoned that despite the shocking, even offensive character of the caricatures, unlike a 

publication on public billboard that is almost unavoidable, no one is obliged to buy or even 

read the weekly satirical magazine. It held that limits on freedom of expression had not been 

surpassed because it aimed its ridicule at Islam in general, without deliberate intention to 

directly and gratuitously offend the Islamic community.19  

 

The immediate response in France to the recent massacre has been a crackdown on hate 

speech and anti-Semitism, with mounting arrests for comments both spoken and written on 

social media that appear to glorify terrorism. Among those detained was the highly 

contentious comedian, Dieudonné, who will shortly be tried under anti-terrorism laws, 

originally found in the Press Law 1881 and moved into the criminal code in November 2014, 

for his alleged sympathising with terrorism on social media. These laws allow for harsher, 

fast-track punishments including a €100,000 fine and 7 years imprisonment when the 

incitement to terrorism takes place on the internet.20 Despite the comedian’s claims that he 

was merely trying to make people laugh, his Facebook comment at issue, described by 

French Interior Minister Bernard Cazneuve as both lacking respect and desiring to stir up 

hatred, potentially goes far beyond the aforementioned right to excessiveness for the purposes 

of humour and may well result in a conviction under these notably stringent laws.21  

 

However, this knee-jerk response resulting in a string of arrests in France on the ‘vague’ 

charge of condoning terrorism, continues to spark a furore with certain human rights NGOs, 

                                                      
18 Tribunal de Grande Instance de Paris, 17ème chambre, 22 March 2007.   
19 ibid. 
20 Loi n° 2014-1353 du 13 novembre 2014 renforçant les dispositions relatives à la lutte contre le terrorisme. 
21 Colette Davidson, ‘France's post-Hebdo crackdown on 'incitement': Hypocritical?’ The Christian Science 

Monitor (20 January 2015) <www.csmonitor.com/World/Europe/2015/0120/France-s-post-Hebdo-crackdown-

on-incitement-Hypocritical-video> accessed 16 March 2015. 

http://www.csmonitor.com/World/Europe/2015/0120/France-s-post-Hebdo-crackdown-on-incitement-Hypocritical-video
http://www.csmonitor.com/World/Europe/2015/0120/France-s-post-Hebdo-crackdown-on-incitement-Hypocritical-video


[2015] COLR 

155 
 

including Amnesty International. Dalhuisen advanced that the French authorities must be 

careful not to infringe upon the right of freedom of expression themselves.22 It is argued that 

ambiguous and loosely defined offences such as ‘defence of terrorism’ overly circumscribe 

expression by potentially criminalising discourse, which, while offensive to some, lacks 

intention to incite violence or discrimination.23  

 

In conclusion, the different treatment of the incendiary caricatures of Charlie Hebdo and 

Dieudonné’s terrorism condoning remarks might well be explicable by reference: socially, to 

the tangible fear among the French citizenry in the aftermath of three days of terror in the 

French capital; and legally, to the complex collection of laws regulating freedom of 

expression in France, which clearly recognise the particular place for its centuries’ old Gallic 

tradition of satire but strictly censure speech which could be perceived as defending 

terrorism. Nevertheless, it is submitted here that, such laws marred by arguably ‘selective 

restrictions and ambiguities’24, including an ominously low threshold of expression that may 

incur liability even in the absence of intention, ought to be lambasted, or at the very least 

challenged for potentially over-circumscribing expression and for what, by some, might 

brand political favouritism. The way in which French authorities act in the turbulent 

aftermath of the horrific killings will be the litmus test for its actual commitment to 

vindicating the supposedly sanctified right to freedom of expression, as they engage in the 

perennial balancing act of competing human rights.25 ‘Freedom of expression does not have 

                                                      
22 ‘France faces “litmus test” for freedom of expression as dozens arrested in wake of attacks’ (Amnesty 

International, 16 January 2015) <www.amnesty.org/en/news/france-faces-litmus-test-freedom-expression-

dozens-arrested-wake-attacks-2015-01-16> accessed 16 March 2015. 
23 ibid. 
24 Alexander Stille, ‘Why French Law Treats Dieudonné and Charlie Hebdo Differently,’ The New Yorker (15 

January 2015). 
25 (n 22). 

http://www.amnesty.org/en/news/france-faces-litmus-test-freedom-expression-dozens-arrested-wake-attacks-2015-01-16
http://www.amnesty.org/en/news/france-faces-litmus-test-freedom-expression-dozens-arrested-wake-attacks-2015-01-16
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favourites’26 and measured response to curtailing speech is indispensable to the preservation 

of the venerated right of freedom of expression, the ‘lifeblood’ of democracy.27  

 

Is mise le meas,  

 

Orla Kelleher 

 

                                                      
26 ibid. 
27 R v Secretary of State for the Home Department ex parte Simms (2000) 2 AC 115 per Lord Steyn. 
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