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Is there a need for a statute-based Code of Practice to govern all financial institutions? 

 

I. Introduction 

The 20th century has seen an extraordinary growth in the use of financial institutions and 

services in Ireland. With the advancement in technology and the effect which globalisation has, 

financial institutions must attempt to keep abreast with this growth and development in every 

possible way and ensure that they are not being left behind.  However with this ever-expanding 

growth, one that continues into the 21st century, the complexities and problems of the practices and 

procedures of the financial services institutions raise their �ugly head�, and cries for reform or 

greater regulations1 of the financial institutions are cried out for. Not least of these cries is that for 

the introduction of a statutory-based Code of Practice to overhaul the present position2.  Thus, the 

dynamic nature of banking law, touching as it does, more and more on the daily lives of business 

and consumers needs some type of greater regulation and tighter control regarding standards of 

practice and the following essay shall reflect on whether a statute-based Code of Practice would be 

effective in such an aim. 

 

II: Possible Codes of Practice 

A Code of Practice can mean practical guidance in a documentary form or formal 

regulations pursuant to an Act. A Code of Practice sets out the parameters of internal relationships 

and external transactions. The function of the rules of a Code is to provide a systematic outline of 

                                                
1 �There is no shortage, on paper, of regulatory powers. The European Communities (Licensing and Supervision of 
Credit Institutions) Regulations 1992 provide that it is a criminal offence for a bank, and complicit senior management, 
to fail adequately to regulate the banks operations. Ultimately the Central Bank can take away a banks� licence. 
However there appears to be no intermediate procedure for infractions to be dealt with formally on an �in-house� 
basis, that is, as a disciplinary procedure between the bank and the Central Bank�, John Breslin �Recent Developments 
in Banking Law�, (1998) 16 ILT 249 
2 The present position in Ireland, up until recently, was that a number of Codes operated in different sectors and that 
there was no Code governing all financial institutions 
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the way in which to conduct business within an industry that preserves competition and is 

acceptable to the broader community. �It offers guidelines rather than imposing requirements�.3 

Depending on the Code itself, and the particulars in the Code, it may be taken into account in 

looking for breach of legislation or regulation, breach of contract, standards of reasonableness of 

performance, and contravention of the prohibition against misleading and deceptive conduct. Many 

codes do restate the existing legal position with regard to misleading or false representations and the 

need for pre-contractual disclosure4. However, a voluntary code, being a �soft-law�, has no legal 

binding authority upon a court of law, and it is uncertain to what extent they can be relied on in a 

court of law. 

At this point in the essay, let us consider the different types of Codes of Practice. Firstly, 

there is the position where we will leave such a Code up to the discretion of each banking 

organisation. Therefore the bank will be free to make it�s own decision on what is the best standard 

of banking practices and procedures for itself. This would effectively allow the banks to retain their 

traditional prerogative whereby there was no outside interference in their decision-making as to the 

best standards of practice. The banks would be allowed to create their own standards without 

interference from an external stimulus. Faith would be given to an internally created Code, which 

would be developed, monitored and regulated by the banks themselves.  A criticism of such 

approach is however that in an evolving and developing area of law and life, allowing the banks to 

retain total control would be too conservative. It would not reflect the greater need for a more open 

service, regulated by the legislature, susceptible to accountability in the courts or sanctioned bodies 

of regulations in an era where there are more relationships between banks and people and more 

diverse transactions e.g. Electronic Funds Transfer and Internet Banking.  

                                                
3 Report on Banking Services: Law and Practice 1989 Cm. 622 (HMSO, London, 1989) [hereinafter referred to as the 
Jack Report] at p. 370 
4 From the 50th Anniversary Conference of the Australian Law Teachers Association 1995available at 
http://www.austlii.edu.au/au/special/alta/alta95/index.html. 
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Recent controversies in Ireland surrounding banking practices had come into the domain of 

public disquiet and had been criticised by consumers nationwide. One such controversy was that 

which culminated in the DIRT inquiry, which resulted in consumers expressing their concern for 

greater transparency into banking operations regarding charges to banks accounts. Consumers 

became aware that they did not know of issues regarding banking, which were of great importance 

to them. Thus it would be an unrealistic and disadvantageous u-turn if the power of total self-

regulation regarding important areas of banking law was given back to the sole control of the credit 

institutions, and so this type of Code would not be advisable in modern banking law in Ireland.  

 

Secondly, at the kernel of our essay, and on the other side of the spectrum, is whether or not 

there is a case for a statute-based code of practice in Ireland. This would involve the situation where 

the legislature would have total control in what the standards of best practice would be for the 

financial institutions and they would create a statutory-based code, through authority set down in a 

statute, which would be imposed on all institutions. A legal duty could be imposed on some 

supervisory body to periodically monitor the Code. Those in favour of such a method argue that this 

method would be advantageous since it takes the control of such standards out of the hands of the 

bank and so more open to public and external assessment. Also this method would create a greater 

uniformity between credit institutions and harbour better competitiveness between financial 

institutions for people. This would ensure that all credit institutions would adhere to the single set 

Code, and the standards set by the legislature, and that practices in one financial institution would 

thus ideally be consistent and similar to those same relevant practices in another financial 

institution. Effectively it would ensure that financial institutions would be forever conscious of the 

best possible practices towards their customers to ensure that such practices will be of the highest 

standards and abide by the Code. If not banks would be susceptible to strict outside assessment and 
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could be found in breach of such set standards in a court of law since such Code would be 

admissible as evidence in a court to support a claim for breach of set standards.  

 

III. Present Position of Codes in England and Ireland 

In England, the Jack Report5 recommended that some sort of middle way was required 

which combines elements of both approaches put forward. Elements of self-regulation by the 

industry would be combined with appropriate legal sanctions in cases, which prove to be ineffective 

and would be of a voluntary nature. This is the present position in England, but has recently been 

developed somewhat in this jurisdiction. The English Code6 was introduced voluntarily in 1992 in 

response to the recommendation of the Jack Report that if a voluntary code was not adopted, one 

should be statutorily imposed.  

 

The code sets out the standards of good banking practice to be observed by banks, building 

societies and card issuers in their relations with personal customers in the United 

Kingdom.7 

 

This Code itself is a very structured, detailed and organised Code compared to the multitude of Irish 

Codes8. All the major financial institutions have subscribed to the Code in the United Kingdom.  

Up until recently there have been many voluntary Codes governing different aspects of 

banking law in Ireland. The Irish Bankers Federation has issued two general charters9, which are 

made available to the Ombudsman for Credit Institutions and are used by him in making his 

                                                
5 Supra n 3. 
6 The Good Banking Code of Practice British Bankers� Association, Building Societies Association for Payment 
Clearing Services 1997, 3rd ed. [hereinafter referred to as The Code]. 
7 Preface to The Code Ibid.. 
8 Also the Banking Code in South Africa (The South African Code of Banking Practice is a fine example of a highly 
detailed and effective banking code system, organised in one comprehensive document, but however is also voluntary. 
9 The Bankers Charter for Small Business Customers 1995 and The Charter for Personal Customers 1997. 
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decision, and also several Codes10 , which are reflected in the Charters. However it can be safe to 

suggest that, while they were helpful in the area, they were a far cry from the succinct single Codes 

of Practice in other jurisdictions, most notably the previously discussed English Code. 

 

Even though all the major banks and building societies subscribed to the codes in both Irish 

and English jurisdictions, there was no parliamentary reaction to formulate a statute-based Code in 

either jurisdiction11. As discussed earlier this would mean imposing one comprehensive, unified, 

compulsory code onto all the financial institutions, thus guaranteeing uniformity between all the 

financial institutions. 

Instead such Codes at present were voluntary which resulted with many people feeling 

uneasy as to the effective implementation by the banks of such a voluntary code and their 

effectiveness in a court.  Also due to the non-uniformity between credit institutions many customers 

of a building society may find themselves governed by different basic practices to those governing a 

customer of a bank in exactly the same circumstances. This situation is hardly ideal.12 This position 

has seemingly been altered in Ireland.  

 

IV. Section 117(1) of the Central Bank Act, 1989 

Section 117(1) of the Central Bank Act, 1989 empowers the Central Bank to draw up a code 

of conduct after consultation with the Minister, to govern all financial institutions. This has duly 

been done in June 200113. It�s preface reads  

                                                
10 Code of Practice for Personal Customers; Code of Practice on Transparency of Credit Charges for Personal 
Customers; Code of Practice on Mortgage Arrears; Code of Practice for Small Business Customers; Code of Practice on 
Competition Practices; and the Code of Ethics and Practice, which is supported by all the codes. 
11 An interesting point to note from Reports in South Africa, Australia (Final Report March 2001) and the United 
Kingdom (October 2001) on the issue of Reform of the Banking Codes of Practice is that none of them suggest an 
overhaul of the voluntary system and an introduction of a statute-based system. They feel that the voluntary codes are 
effective and sufficient and will work once people comply with them, and have trust and confidence in the system, and 
must be periodically reviewed. 
12 Mary Donnelly, The Law of Banks and Credit Institutions Round Hall, Dublin, (2000) at p. 132 
13 �Requirements Issued in accordance with Section 117(1) of the Central Bank Act, 1989: Code of Practice for Credit 
Institutions� available at http://www.centralbank.ie/documents/bsd/codeofpractice.pdf. 
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�This Code of Practice contains standards of good banking practice which are to be 

followed by all credit institutions. These standards apply to all business conducted by 

credit institutions with consumers, excluding that business which is separately covered by 

the Code of Conduct for the Investment Business Services of Credit Institutions. Credit 

institutions should seek to comply with both the letter and spirit of these standards. Credit 

institutions should ensure that all their officers and employees are aware of and apply the 

standards outlined in this Code of Practice. 

 

A failure by a credit institution to comply with a standard outlined in this Code shall not of 

itself give rise to any right of action by persons affected thereby nor shall such a breach 

affect the validity of any transactions. 

 

The code goes on to say that a credit institution shall ensure in providing its banking services to 

consumers that it: 

1. acts honestly, fairly and reasonably in conducting its business activities; 

2. acts with due skill, care and diligence in its dealings with customers. In particular it must 

not recklessly, negligently or deliberately mislead a consumer as to the perceived 

advantages or disadvantages of any banking service provided; 

3. has and effectively employs the resources and procedures that are necessary for the proper 

performance of its business activities; 

4. will, on request, assist a consumer in understanding the service or product that the 

consumer has chosen from its product range; 

5. makes adequate disclosure of relevant material information, including charges, in 

accordance with the relevant statutory provisions; 
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6. corrects errors and handles complaints speedily and efficiently. Where a complainant is not 

satisfied with the outcome of the credit institution�s internal investigation into his/her 

complaint, the credit institution shall ensure that the complainant is notified of his/her right 

to refer the matter to the Ombudsman for Credit Institutions, or in the case of charges 

imposed for services to consumers and consumer issues generally, to the Director of 

Consumer Affairs; 

7. issue statements on all accounts held at least on an annual basis, unless otherwise agreed 

with the consumer 

8. complies with all regulatory requirements applicable to the conduct of its business 

 

 

Therefore, the law as it stands in Ireland, has seemingly advanced the situation of Codes governing 

financial institutions. However, the question must be asked as to whether there was a necessity to 

create such a statute-based Code? Was the �Act� effective in its aim, considering that it is very short 

on detail compared to the other voluntary Codes? 

 

V. Criticisms 

First of all, this section 117(1) statute-based code is a most innovative step, by far, compared 

to many other jurisdictions. It has been the first, amongst many jurisdictions, to introduce a statute-

based code to govern banking practices for all credit institutions. This new Irish statute-based code 

seems to have answered many people�s cries for a statutory-based Code of Practice to govern all 

financial institutions. However, our �revolutionary� Code in the banking areas fails to adequately 

provide a concrete base for Codes in our banking law or act as a model for other jurisdictions 

banking laws.    
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For example, the English code is a comprehensive document detailing principals which all 

credit institutions must adhere to. Even though it is voluntary, it is still a clear, concrete, lengthy 

and quite effective document in its aim to regulate the financial institutions standards of best 

practice.  It sets down clear guidelines regarding bank accounts, pin numbers, mortgages and 

information. Unlike the English code our �innovative� statute-based code fails to give any clear 

guidelines in such a legally difficult area of banking law.  It lacks the necessary detail and it is 

comparatively short, vague, general and open to criticism as a result. It attempts to codify, in such a 

short document, a complicated industry and complicated and diverse terms and conditions in 

different financial institutions regarding necessary standards of practice. However it undoubtedly 

fails to impress or adequately represent a document which can be seen as a clear, unequivocal, 

codifying piece of work, which could improve banking operations as a whole or in general. It�s 

inadequacies concerning detail may be evidence that it is very difficult to statutorise a Code of this 

kind, and the requested kind, to govern all the financial institutions and their dealings with 

customers for the following reasons. 

 

It is suggested that the banker and customer relationship cannot be fully reflected in the 

legal context of a statute-based Code. A reason for this goes back to the fundamental principal at the 

heart of the banker-customer relationship � Trust. Following on from this the relationship therefore 

can be described as a fiduciary relationship and I submit that following on from that itself, 

legislative intervention would undermine the meaning of fiduciary in such a relationship. A 

fiduciary is a person who is entrusted to act in the best interests of another. Fiduciary duties in a 

banking context are the duty of a banker to act in the best interest of a customer without gaining any 

material benefit except with the knowledge and prior consent of the customer. Such persons are 

generally held to conduct their operations in the highest standards of good faith or best practice. The 
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law, I suggest, will be a rather crude instrument for regulating all aspects of financial activities 

especially one regarding setting of banking standards of practice.  

The president of the Irish Bankers Federation14 said that  

�The industry of which we are proud of must do everything in its power to ensure that 

we do not warrant in future the degree of criticism that has been meted out to us in 

recent times�it is vital that we accept the obligation to rebuild trust amongst our 

customers�.  

 

He felt strongly that the relationship between banker and customer is highly based on the 

principal of trust and confidence and thus that the banks must do all they can themselves to regain 

the trust that was lost. He felt that the recent controversies and criticisms which were lashed 

towards the banks were a catalyst for the banks to realise that they had to do something positive to 

regain the trust and confidence of the customers and to ensure a more openness in banking practices 

and to adopt a high standard of banking conduct to help regain such trust and rebuild confidence. 

Therefore banks and financial institutions realise that they have the obligation to owe it to 

themselves and to their customers to abide by recognised principles of practice so as to safeguard 

customers loyalty and support. As a local bank manager said to me recently  

�We treat these voluntary codes as if they are legally binding on us and we have to 

ensure that everything in them is adhered to, to the best of our abilities and that 

customers shall be able to come into us regarding abuses or misbehaviour on our part 

and we deal with them accordingly and in respect of our standards� 

 

No legal code could adequately impose any obligations upon a bank unless the trust element 

was present and thus I suggest that this trust element plays a fundamental role in any Code of 

                                                
14 Address given by Mr. Seán Fitzpatrick at the launch of the IBF Code of Ethics and Practice, Tuesday 27th of 
November, 2000 available at http://www.ibf.ie/frames/fed.html.  
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Practice. Therefore before a statute-based code can be adequately implemented, it must be realised 

that the personnel in the industry themselves must be aware of their fiduciary duty to the customers 

and thus behave and act accordingly to them in their banking dealings, in a manner of the highest 

professional standard. The trust can only come from the people who work in the banks and the 

customers who deal with the banks and cannot be adequately imposed upon both parties by a 

statute-based Code just yet. 

 

Statute-based codes must be supported by policies and procedures that help the individual 

address practical issues and dilemmas, which will be encountered from time to time in the ordinary 

course of business. Here, therefore the criticism arises again with the handling by section 117(1) of 

this issue. Point 6 of the Code gives right to refer to the Ombudsman for Credit Institutions to 

investigate into unfairness allegations or the Director of Consumer Affairs. However, such a 

measure was available in the other codes. It is shortcoming of section 117(1) that no development 

for the consumers� legal redress was tackled. Also it failed to develop the office of the Ombudsman 

with respect to the limitations, which are put on the office15. Instead it highlights the analogy with 

voluntary codes that such codes can only supplement laws and regulations and for adequate rewards 

or remedies one still has to seemingly revert back to the safety of other regulatory provisions in 

different Acts of Parliament or confide in the remedies which are available under contract law and 

tort law for breaches of contracts or tortuous liabilities. This new statute-based code failed to 

introduce and set down a separate remedy process, which would have given greater strength and 

authority to the Code and more respect from people.  

Its inadequacies in detail may be the proof that to statutorise an ethical code, for a 

relationship based on trust and confidence, which has a far-reaching effect across a large industry is 

                                                
15 For example, financial institutions should not be allowed to request the Ombudsman to cease consideration of a 
matter. Also there could have been an attempt to expand the offices� jurisdiction into investigating the area of   
commercial judgment or reasons for their decisions. All this would have benefited the industry but Section 117(1) failed 
it. 
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almost impossible and if it was possible it simply has not been done in this jurisdiction in the 

opportunity it had to do so. Granted that it does set down the requirements of fairness, honesty and 

ethical behaviour in its contents, it does not set down strict examples of breaches of conduct and 

following on, cannot impose any remedies for the consumer. Instead it reverts back to the right of a 

consumer to complain to the Ombudsman for Credit Institutions, a right already available to a 

consumer. This redress scheme itself will be highly necessary for the advantage of having a Code 

and it must be ensured that the office will continue to be independent and that its findings, although 

not legally binding on a financial institution, will be considered with due importance and taken on 

board with its due respect and used in a positive productive way to improve banking practices.  

 

 VI. CONCLUSION  

For these reason I suggest that the section 117(1) statute-based code simply highlights the 

inadequacy of regulating the financial institutions by means of a legal code, and that the voluntary 

codes at the moment are sufficient and effective to combat bad practices within financial 

institutions. It must be remembered that a Code of Practice will always compliment existing 

statutory and voluntary measures. Concrete commitments to the code based on trust and the 

fiduciary nature of the relationship should be enough to ensure a better financial service sector in 

Ireland, and strict compliance with them, for the sake of their own industry, will ensure that 

customers should not have reason to need redress to the courts to sort out problems regarding 

inadequate behaviour concerning the variety of banking practices and standards. Alternatively, an 

adequate and effective Office of the Ombudsman to help customers would be essential. 

As within many areas of the law, which are growing and expanding, strong arguments 

develop in favour or creating greater regulations to cover such expansions, and control them. The 

voluntary codes already implemented are simply restatements of the common law rules which apply 

to all credit institutions, thus protecting the customer from divergences from any standards of 
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conduct set down by its representative bodies. Therefore there is no apparent need as yet to impose 

a statute-based Code of Practice on all financial institutions in Ireland. First of all we should allow 

the financial institutions get to grips with the codes already in place and ensure compliance with 

them and it seems that as a result of the recent controversies banks are respecting and complying 

with the Codes of Practice in place already.  

In many jurisdictions there is mounting Reports on reviews of the banking sector relating to 

Codes of Practice. None of them have as yet recommended statute-based codes and this is probably 

due to the fact that the underlying principle in a banker-customer relationship is that based on trust 

and confidence. As services change and develop, financial institutions should ensure that they 

develop and keep up with the changes and in doing so adhere to the highest standards of good 

practice by acting fairly and reasonably, in an open and informative manner, ensuring to maintain 

the confidence in the security and integrity on their respective financial institutions. 

 As of yet, there is no apparent need for a statute based Code of Practice but I do suggest that 

section 117(1) has been the first step, although a failed one, towards a unification of standards 

throughout all financial institutions, and that the Government should begin creating or researching 

into the possibility of a Code and consider the advantage and disadvantage of a statute-based Code 

of Practice. 

 

 

 


