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PRINCIPLES OF JUVENILE JUSTICE  
 

The Principles of Juvenile Justice No Longer Apply When Children Commit 
Serious or Violent Crimes 

Eleanor Teresa Leane* 

The issue of the treatment of youth offenders and, in particular, serious 
and violent youth offenders, has come to the attention of policymakers and 
practitioners across the country once again following recent horrific and 
extremely violent crimes involving young teenagers. 

Most notably, two seventeen year old youths were charged in Limerick 
with an arson attack on a car in the city, in which two very young children 
were badly burned.1 Police in the North of the country have also charged two 
teenagers after the rape of a young woman.2 How are these young people to be 
held accountable for their actions when they themselves are only children? Or 
have they lost the protections and legal status that youth affords them when 
they are involved in such horrendous and shocking crimes? This seems to be 
the course of action we have taken on previous occasions in Ireland. The 
Children’s Act 2001 provides for some change to the procedures concerning 
children who commit crime but it is unlikely that any of these protections will 
be extended to children and teenagers who are involved in serious crime. 

Hanly3 recognizes one of the main difficulties in the administration of 
juvenile justice, which is that, “children are not adults and cannot be treated 
as adults.” Children, as a result of their age and maturity, can fundamentally 
not be held as responsible as adults for their criminal actions and undoubtedly 
require different and separate treatment as well as protections beyond those 
enjoyed by adults in the criminal justice system.4 As a result, juvenile justice 
systems have developed across States in order to facilitate the differential 
treatment of juvenile offenders.5 

Yet however evident this requirement for differential treatment may be 
in the context of minor offences, there remains a difficult question with regard 
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1 RTE News, “Two in court over Limerick arson attack”, September 19, 2006 available at  
www.rte.ie. 
2 “Two for court after Belfast assault”, 10th December 2006, available at www.ireland.com. 
3 Hanly, C., “Child Offenders: The Changing Response of   Irish Law” [1997] 19 D.U.L.J. 113. 
See also Doob and Tonry, ‘Varieties of Youth Justice’ [2004] 31 Crime and Justice 1. 
4 According to Rule 2(2) (a) UN Standard Minimum Rules for the  
Administration of Juvenile Justice (“The Beijing Rules”): “A juvenile is a child or young 
person who, under the respective legal systems, may be dealt with for an offence in a manner 
which is different from an adult”, adopted by General Assembly Resolution 40/33 of 29 
November 1985. The rules can be accessed under www.unhchr.ch. 
5 Take for example Children’s Courts which have developed to protect young people who 
commit crime from the severity of the adversarial adult criminal justice system. Furthermore 
sentencing practice and principles as well as diversionary practices with regard to juvenile 
offenders are required to focus on the welfare of the child as well as the child’s  
rehabilitation and reintegration into society. For a comprehensive analysis of the juvenile 
justice system in Ireland, see Walsh, “Juvenile Justice,” (Thomson Roundhall, 2005). 
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to how to deal with serious and violent offenders, either in the juvenile justice 
system, or by recourse to the formal adult system, as often occurs in such 
cases. In such cases, Zilli6 notes that crime typologies, rather than the child’s 
age, vulnerability and maturity determine the mode of his trial, which, in turn, 
she believes, curtails the entitlements, safeguards and protections the child 
should be accorded under international law and best international practice, as 
well as national law.7 This point will be the focus of this paper. This author 
will outline the principles and protections of juvenile justice as enshrined in 
international law and in the Irish juvenile justice system. This author will look 
at how, when a particularly serious or heinous crime is committed, the system 
fails with regard to the treatment and protection of serious and violent 
juvenile offenders. In this context this author will look at the trial and 
treatment of two ten year old boys in the U.K.8 who were found guilty of the 
murder of James Bulger. This author will also look at Irish cases where the 
principles of juvenile justice have not been applied to children involved in 
serious crimes, such as murder9 and rape.10 

A PRINCIPLES OR RIGHTS OF JUVENILE JUSTICE 

The source of many children’s rights is international law, as laid down 
by United Nations’ Conventions, Rules and Guidelines and the European 
Convention on Human Rights and Fundamental Freedoms.11 The United 
Nations Convention on the Rights of the Child 198912 is of primary importance 
and represents binding international law. As well as dealing generally with 
children’s rights, it focuses specifically on rights of children in the juvenile 
justice system.13 The ECHR guarantees the right to a fair trial14 and the right 
to liberty.15 Other relevant non-binding international standards which have 
been developed by the UN16 include: 

                                                        
6 Zilli, L., “Children’s Right to a Fair Trial under International Law” [2002] 5 Trinity  College 
Law Review 224. 
7 As evidenced in the cases of T. & V. v. United Kingdom (1999) 30 E.H.R.R. 121.  See also  
E.C.H.R.: T. v. U.K. and V. v. U.K., 16th Dec 1999, available at www.echr.coe.int. 
8 supra, n.5. 
9 D.P.P. v D.G. [2005] IE CCA 75, available at http://www.courts.ie/judgements (last accessed 
1 Nov 2005. 
10 The so-called “Cratloe Woods” rape case of January 2004. For further details see Jail terms 
of up to 10 years for young rapists, The Irish Times, www.ireland.com, published 31/07/2004. 
11 Hereinafter referred to as the ECHR.  Ireland ratified the Convention in 1953 and it came 
into effect in September 1953. The ECHR Act 2003 came into force on Dec 30 2003. This 
gives further effect to the provisions of the Convention in Irish law. 
12 Hereinafter referred to as the CRC. Adopted and opened for signature, ratification and 
accession by General Assembly resolution 44/25 of 20 November 1989, entry into force 2 
September 1990, in accordance with article 49. Ireland signed the CRC on 30 September 1990 
and ratified it on 21 September 1992. 
13 Articles 1, 2, 3, 12, 37 and 40 CRC are the most important in this regard. 
14 Article 6 ECHR which provides that everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law as well as 
providing a number of other protections before the law. 
15 Article 5 ECHR states that a minor may only be deprived of his liberty by lawful order for  
the purpose of educational supervision or his lawful detention for the purpose of bringing him 
before the competent legal authority. 
16 All available at www.unhchr.ch. 
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(i) The Standard Minimum Rules for the Administration of Juvenile 
Justice (‘The Beijing Rules’), 198517 

(ii) Guidelines for the Protection of Juvenile Delinquency (‘The Riyadh 
Guidelines’), 199018 and 

(iii) The UN Rules for the Protection of Juveniles Deprived of their Liberty 
1990.19 

 
These rules represent best international practice in the area of juvenile 

justice, and represent a benchmark against which State practice can be 
measured.20 Furthermore the Children Act 2001,21 which deals with the 
treatment of offending children and non-offending children at risk, has now 
been passed. However not all its provisions are in force and the various 
provisions are being brought in on a phased basis.22 

B WHAT IS A CHILD?23 

Article 1 CRC sets out that, as a result of a child’s age, he is entitled to 
certain rights which States must ensure for all persons under the age of 
eighteen.24 This was emphasized in the UN Guidelines for Action on Children 
in the Criminal Justice System, who recommended that: 

notwithstanding the age of criminal responsibility, civil majority and the 
age of consent as defined by national legislation, States should ensure 
that children should benefit from all their rights as guaranteed by 
international law.25 

Van Bueren26 states that the recognition of the offender as a child is 
fundamental in order to avail of the protections of a juvenile justice system. 

C THE AIMS OF THE JUVENILE JUSTICE SYSTEM  

                                                        
17 Adopted by General Assembly Resolution 40/33 of 29 November 1985. These govern the 
child’s involvement in the criminal justice process. 
18 Adopted and proclaimed by General Assembly resolution 45/112 of 14 December 1990. 
These govern the prevention of juvenile crime. 
19 Adopted by General Assembly resolution 45/113 of 14 December 1990. These govern the 
conditions under which children may be deprived of their liberty. 
20 See, for example, Kilkelly, In Our Care: Promoting the Rights of Children in Custody, 
published by the NIHRC April 2002 or Kilkelly, The Children’s Court: A Children’s Rights 
Audit, published May 2005. 
21 Hereinafter referred to as the 2001 Act.  The Act was No. 24 of 2001. 
22 Crucial parts (Part 5 dealing with the age of criminal responsibility, Part 9 on community 
sanctions and Part 10 on detention have not been commenced.) An overview of the sections 
commenced can be found on 
http://www.nco.ie/upload_documents/Children_Act_2001,_overview_of_sections_comme
nced.doc (last accessed on 20th November 2005). 
23 For the purpose of the principles of juvenile justice to apply. 
24 According to Art. 1 CRC: For the purposes of the present Convention, a child means every 
human being below the age of eighteen years unless under the law applicable to the child, 
majority is attained earlier. 
25 Guidelines for Action on Children in the Criminal Justice System contained in Annex to 
ECOSOC Resolution 1997/30 available at http://www.un.org/documents/ecosoc/res/1997/ 
(visited 25 November 2005). 
26 Van Bueren, The International Law on the Rights of the Child (Kluwer Law International, 
1998) at chapter 1. 
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It is essential that the best interests of the child should be “a primary 
consideration” in all actions concerning children.27 To this end, the aims of the 
juvenile justice system are to “emphasize the well-being of the juvenile” and to 
“ensure that any reaction to juvenile offenders shall always be in proportion to 
the circumstances of both the offenders and the offence.”28 

Article 40(1) CRC states that all children accused or recognized as 
having infringed the law should be “[t]reated in a manner consistent with the 
promotion of the child’s sense of dignity and worth,” enforcing respect for the 
human rights and fundamental freedoms of others. The child’s age and the 
desirability of promoting the child’s reintegration and the child’s assuming a 
positive role in society are fundamental. 

As a result the Irish juvenile justice system has attempted to combine 
both a welfare and justice approach in responding to juvenile offenders in the 
2001 Act.29 Cunneen and White30 outline the differences in the two 
approaches. The welfare approach focuses on the offender and the emphasis is 
on the rehabilitation of the offender. This model promotes informal justice. 
On the other hand, the justice approach focuses on the offence and seeks to 
hold children accountable for their actions and advocates the use of the “just 
desserts” theory in dealing with such offenders. 

It is important to note here that the best interests principle is not 
explicitly provided for in the 2001 Act. Following from this, it is respectfully 
submitted that wherever the offence is of a relatively serious nature the 
welfare approach would most certainly be abandoned in favour of the punitive 
approach. This was evident in the recent cases of four Limerick teenagers who 
were all formally tried and convicted in the adult criminal justice system in the 
Central Criminal Court, in a public trial, for the rape of a woman in Limerick. 
All were sentenced to lengthy periods of detention for children of their age.31 
Hanly32 observes that generally it can be assumed that children involved in 
fairly serious crime will be deemed unsuitable for the informal justice system, 
and recourse must be had to a formal prosecution in the courts which will 
result in the imposition of some form of penalty, the most common form of 
which is imprisonment. 

D THE AGE OF CRIMINAL RESPONSIBILITY 

This is a decisive factor in determining the capacity of children to 
commit crime, particularly so where a serious crime has been committed. As 

                                                        
27 Article 3.1 CRC, including those “undertaken by public or private social welfare institutions, 
courts of law, administrative authorities or legislative bodies”. 
28 S.5.1. Beijing Rules. 
29 The 2001 Act for example provides for many diversionary practices, which in Parts 2 and 3 
of the Act provide for the making of special care orders, via a family welfare conference, and 
the detention of children in special care units. Part 4 of the Act places the renamed the Garda 
Diversion Programme on a statutory basis. 
30 Cunneen, C., and White, R., Juvenile Justice: An Australian Perspective, (OUP, 1995) at 
p.190. 
31 See The Irish Times, Article supra, n.8. 
32 Supra, n.1. 
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Griffin33 points out, age remains the only distinctive feature between the 
juvenile and adult offender. The CRC prescribes that states should adopt a 
minimum age of criminal responsibility below which children shall be 
presumed not to have the capacity to infringe the penal law.34 Ireland is still 
governed by the common law age of seven.35 As Hanly36 points out, the law 
conclusively presumes that a child under the age of seven is doli incapax.37 
For children between the ages of seven and fourteen, children in the “twilight 
zone,”38 there is a presumption of doli incapax, rebuttable by proof beyond a 
reasonable doubt that the child “knew that he was doing what was wrong – 
not merely what was wrong, but what was gravely wrong, seriously wrong.”39 
Part five of the Act proposes to place this presumption on a statutory footing. 

However, the reformulation of the burden of proof in the Act to 
knowledge that the act was merely “wrong” is problematic. The presumption 
will be easier to rebut and will bring more children within the ambit of the 
juvenile justice system.40 This is particularly worrying where the crime 
committed is of a serious nature. Davis41 notes that once the child has attained 
their fourteenth birthday they are presumed to have full adult responsibility 
and is, “… responsible for his actions entirely as if he were forty.”42 

It is submitted that an individualised response would be a more 
satisfactory method of determining culpability where a serious crime is 
involved. However McDiarmid43 notes that if the age of criminal responsibility 
is to be abolished, there needs to be a provision for a preliminary hearing of 
expert evidence to determine whether a child has both criminal capacity and 
the ability to understand and participate in proceedings against him; a right 
fundamental in the guarantee of a fair trial. At any rate the position adopted 
by many of our European and international counterparts is far more 
satisfactory. The age of criminal responsibility in the United Kingdom is ten; 
the Netherlands and Canada have set the age of twelve as a minimum 

                                                        
33 Griffin, D., “The Juvenile Conundrum - Ireland’s Responses to Youth Offending” [2003] 
C.O.L.R. 12. 
34 Art 40(3) (a) CRC. Note that Rule 4 Beijing Rules specifies that such age shall not be set at 
too low an age level bearing in mind the facts of emotional, mental and intellectual maturity 
of the child. 
35 Part 5, particularly s.52 of the Children Act 2001 proposes to raise the age of criminal 
responsibility from 7 to 12. This Part has not yet been commenced. 
36 Hanly, C., “The Defence of Infancy” [1996] I.C.L.J. 72. 
37 Latin for incapable of committing a crime. As Hanly points out, ibid, the law assumes that 
the child cannot distinguish between right and wrong and is therefore incapable of forming 
the requisite mens rea. 
38 Glanville Williams, “The Criminal Responsibility of Children” [1954] Crim. L.R. 493. 
39 R. v. Gorrie [1919] 83 JP 136, applied in Ireland in K.M. v. D.P.P. [1994] 1 I.R. 514; For 
further analysis see Hanly, supra n.1, supra n.34; cf. Judgement of Murnaghan J. Monagle v 
Donegal County Council [1961] Ir. Jur. Rep 37. 
40 Proof of lying, R v Sheldon [1996] 95 Cr App 50, and of running away, A v Director of  
Public Prosecutions [1992] Crim L.R. 34 would under this formulation sufficiently to rebut 
the presumption. 
41 Davis, L., “A Brief Outline of the Juvenile Justice System in Ireland.” [1998] 3 Bar Review 
427. This is maintained under the new act. 
42 R. v. Smith [1845] 1 Cox CC 26. 
43 McDiarmid, C., “Age of Criminal Responsibility: Raise it or Remove it?” [2001] 5 Juridicial 
Review 243. 



Cork Online Law Review 2007 3 Leane, Principles of Juvenile Justice 
 

 

  29 

threshold; in Scotland it is six; in Germany and New Zealand the minimum 
age is fourteen; and the most satisfactory age being fifteen in the Scandinavian 
countries.  

E RIGHT TO A FAIR TRIAL 

The question of how to ensure a fair trial for children involved in 
serious crime is highly problematic, as evident from the case of Thompson and 
Venables.44 This case was very important in the context of formulating 
principles for dealing with children involved in serious crimes. One of the 
most important matters in this regard was the fact that they were tried in an 
adult court. Normally juveniles would be tried in a Children’s Court, in 
camera, in relatively informal settings. However, as Zilli45 notes, even where 
States have set up their own systems for the administration of justice in 
relation to young people, a bar on the trial of children in adult courts does not 
automatically follow, for example, for children accused of particularly serious 
crimes. 

In Ireland, the juvenile offender is tried summarily in the Children’s 
Court. The Court has jurisdiction over summary offences and indictable 
offences, which are offences other than those required to be tried by the 
Central Criminal Court,46 or manslaughter, or where the Court is of the 
opinion that the offence does not constitute a minor offence fit to be tried 
summarily.47 The ability of the court to transfer certain proceedings indicates 
a deficiency in the juvenile justice system. As Zilli48 observes, there is no 
consensus around the idea that, regardless of the seriousness of the offence, 
children should be at all times and in all cases, dealt with differently from 
adults. Therefore serious crimes, similar to that of Thompson and Venables, 
could be dealt with similarly in this jurisdiction.49 

The right to a fair trial is a basic human right that is guaranteed in a 
number of international human rights documents, including the Universal 
Declaration of Human Rights, the UN International Covenant on Civil and 
Political Rights50 and the ECHR.51 The fair trial rights inherent in these 
instruments must be guaranteed by States throughout the whole process of 
investigation through to punishment. 

                                                        
44 supra, n.5. 
45 supra, n.4. 
46 s.75 Children Act 2001. The offences in respect of which the Central Criminal Court has 
jurisdiction are found in s.25.2 of the Courts (Supplemental Provisions) Act 1961, which 
provides,  “The jurisdiction conferred on the Circuit Court by subsection (1) of this section 
shall not extend to treason, an offence under section 2 or 3 of the Treason Act 1939, and 
offences under section 6, 7, or 8 of the Offences Against the State Act 1939, murder, attempt 
to murder, or piracy, including an offence by an accessory before or after the fact .” See also s2 
(4) of the Genocide Act 1973 and s.10 of the Criminal Law (Rape) (Amendment) Act 1990. 
47 s.75.1 Children Act 2001. 
48 supra, n.4. 
49 DG v DPP, supra n.9 and the “Cratloe Woods” case, supra n. 10. 
50 This includes the right to separation from adults (Art 10(2)), the speedy adjudication of the 
case (Art 10(2)), separate incarceration to adults (Art 10(3)), a non-public trial and judgment 
(Art 14(1)), and the requirement that the child’s age and the desirability of promoting his 
rehabilitation into account (Art 14(4)). 
51 supra, n.12. 
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The judgment in the case of Thompson and Venables sets out in detail 
what a fair trial for children entails.52 The question before the Court was 
whether their trial in the format of the formal adult criminal trial was 
compatible with Art 6(1) of the ECHR. The Court held that the trial was not 
compatible with Art 6(1), the main reason being that “the applicant was 
unable to participate effectively in the criminal proceedings against him and 
was, in consequence denied a fair hearing in breach of Art 6(1)”.53 

The Court found that it is a primary principle that: 

 … a child charged with an offence is dealt with in a manner which takes 
full account of his age, level of maturity and intellectual and emotional 
capacities, and that steps are taken to promote his ability to understand 
and participate in theproceedings.54 

The Court noted that, despite certain modifications provided for in 
view of the defendants’ age, the formality of the trial, as well as its publicity, 
would have likely led to the intimidation of an 11 year old child and therefore 
would have prevented his effective participation in the trial. Certain of the 
modifications, though well-intentioned, had the effect of increasing their 
sense of discomfort during the trial, as a result of their increased exposure to 
the public and the press.55 

Consequently it would seem that this principle requires the ability of 
children to understand and participate in their own criminal proceedings. 
This is especially important in the cases of children charged with murder or 
serious crime. Zilli56 therefore questions whether: 

[g]iven the various measures that had been taken prior to and during the 
trial of the boys to ensure their understanding of and participation in the 
criminal proceedings, the judgment of the European Court in this case 
has raised a legitimate doubt as to whether the adult trial of accused 
children can ever ensure that their trial be a fair one.57 

Van Bueren58 supports this theory and questions the ability of states 
where children are tried in adult courts to fulfill their duty to take into account 
the child’s age and desirability of promoting the child’s reintegration into 
society. It is respectfully submitted that where there is a serious case, that 
there be a specially trained Children’s Court judge or specialist courts to deal 
with children involved in serious indictable offences. The competency of the 
child to stand adult trial as well as an investigation into his criminal 
responsibility should be undertaken. The public can not under any 

                                                        
52 supra, n.5. 
53 ibid., at para. 89. 
54 ibid. 
55 However note the judgment of Judge Bake, ibid, who found to the contrary in this regard. 
He stated that Art 6(1) does not go so far as to require that a child charged with a criminal 
offence should always be tried either by a juvenile court or by an adult court sitting in private. 
He found that “… the mere fact of subjecting a child to a public trial in an adult court does not 
in itself amount to a denial of a fair hearing under Article 6(1) of the Convention.” 
56 supra, n.4. 
57 See the partly dissenting opinion of Judge Baka, ibid, for description of the measures. 
58 supra, n.24. 
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circumstances be allowed to attend the courtroom in which proceedings are 
taking place.59 

F RIGHT TO BE HEARD AND TO PARTICIPATE IN THEIR OWN TRIAL 

Article 12(1) CRC, states that the child, who is capable of forming his 
own views, has the right to be heard and to have his views on matters affecting 
him taken into account in accordance with his age and level of maturity. To 
this end Art 12(2) CRC goes on to state that this right is fundamental in any 
judicial or administrative proceedings affecting the child, and the ability to be 
heard can be direct or through representation. Rule 14 of the Beijing Rules 
reiterates this, in that proceedings, “shall be conducted in an atmosphere of 
understanding, which shall allow the juvenile participate therein and to 
express herself or himself freely.” The case of Thompson and Venables 
highlighted the problem of securing this aim, where a serious crime is 
involved and the juvenile defendants are tried in an adult court. Their inability 
to participate effectively in their trial was one of the main reasons that the 
ECHR ruled that Thompson and Venables had been denied a fair trial under 
Art 6(1) of the ECHR.60 In the subsequent Practice Direction,61 it was stated 
that all possible steps should be taken to assist young defendants to 
understand and participate in the proceedings. 

In this regard, the recent trial of the teenagers involved in the Cratloe 
Woods rape might not satisfy this requirement. They were tried in the adult 
Central Criminal Court in conditions of high publicity and great public 
interest. It would hardly seem likely that the conditions were conducive to 
enable them to participate effectively.62 

G RIGHT TO PRIVACY 

The juvenile’s right to privacy shall be respected at all stages of 
proceedings where it is in his best interests and to prevent labeling and 
stigmatization of the child.63 The Children’s Court in Ireland sits in camera 
and there is limited access to the court, except by bona fide members of the 
press and legal researchers. There can be no publication of the names or 
addresses of such offenders. However, where a serious crime occurs and the 
youth is transferred for trial to the adult court, many difficulties arise. The 

                                                        
59 For more on this see the Practice Direction (Crown Court: Trial of Children and Young 
Persons, 2000), which is stated to be for the purpose of assisting young defendants to 
understand and participate in the proceedings and to prevent intimidation of the young 
defendant. Courtrooms should be flat, the young person should be free to sit with family and 
in places that facilitate easy communication with relevant people, the course of proceedings  
should be explained in language which he understands., there should be a timetable reflecting 
the child’s concentration levels, robes and wigs should not be worn, restricted attendance, 
facilities for reporting the trial provided. 
60 supra, n.5. 
61 supra, n.58. 
62 The research of Vaughan, B., “Breaking Out of Jail: Generating Non-Custodial Penalties for 
Juveniles” [2000] 10 I.C.L.J. 3, is also interesting in this regard. A third of juveniles 
questioned did not understand what had happened in the courtroom. One person surveyed 
stated: “There was words that were said that I’ll never understand; the solicitor said that it 
didn’t mean a thing, all that was important was the sentence you were getting.” 
63 Rule 8 Beijing Rules; Art. 6(1) ECHR; Art. 40(2)(vii). 
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apparent demand for justice to be seen to be done and to protect the public 
outweighs the child’s right to privacy. This was evident in the case of 
Thompson and Venables, a reason for the finding of the ECHR that they were 
not given a fair trial.64 The ECHR in this case noted that where a child 
commits a serious offence, which attracts high levels of media attention and 
public interest, the hearing must be held in a way that reduces intimidation.65 
Courts should be prepared to make an order restricting reporting of the trial. 

However in the recent Cratloe Woods case, the defendant’s names were 
printed subsequent to the trial. After imposing a sentence, Mr. Justice Carney 
heard submissions from various parties on identifying the four accused 
because they were children. He said he was concerned about them being 
demonized in the tabloids, but added that he could not differentiate between 
different types of media or the four accused and made no order in relation to 
that. Full details of their names and addresses as well as their previous 
convictions and sentences appeared in many national newspapers. Clearly the 
right to privacy as enshrined in international guidelines was not adhered to. It 
appears that the gravity of the crimes which children commit dictate whether 
their privacy should be protected or not. 

H SENTENCING PRACTICES IN RELATION TO JUVENILE OFFENDERS 
WHO COMMIT SERIOUS CRIMES 

The two different approaches to juvenile justice are at their most 
obvious in the context of sentencing. In the welfare system, offending 
behaviour is said to arise from factors beyond the control of the individual. 
Sentencing looks at the individual offender and how best to reform this 
behaviour by focusing on the offender. Rehabilitation is a primary goal. 
Proponents of the justice model regard people responsible for their own 
actions. The “just desserts” rationale is employed when sentencing. In Ireland, 
we tend to focus on the latter when sentencing juveniles who have committed 
serious crimes. However international best practice, as well as our domestic 
law, outlines different concerns when approaching the sentencing of these 
young people. 

Article 37(b) states that “[n]o child shall be deprived of his or her 
liberty unlawfully or arbitrarily” and that “[t]he arrest, detention or 
imprisonment of a child shall be in conformity with the law and shall be used 
only as a measure of last resort and for the shortest appropriate period of 
time.”66 The child’s best interests shall be a primary consideration.67 The 
reaction of the court in sentencing should always be proportionate to the 
gravity of the offence, as well as the circumstances and needs of the juveniles 
and of society.68 The courts should choose the least restrictive form of 

                                                        
64 supra, n.5. 
65 ibid. 
66 See also s.2 of the UN Rules for the Protection of Juveniles Deprived of their Liberty and 
generally article 5 of the ECHR. 
67 Art. 3 CRC. 
68 Rule 17 Beijing Rules. Commentary to the Rules provides that incarceration should be 
avoided, “unless there is no other appropriate response that will protect public safety.” See 
also Rule 19 Beijing Rules. 
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sanction available to it in the circumstances.69 To this end article 40(4) 
provides for a wide range of alternative sanctions to detention.70 

Davis71 notes that while allowing a deterrent factor and marking the 
seriousness of their crime, punishment should be based on the rehabilitation 
of the young offender, perhaps due to the greater amenability of children to 
change. However, where there is a serious or violent crime involved the area is 
problematic.72 The aim of rehabilitation is juxtaposed with that of “just 
desserts.” This was again clear in the case of Thompson and Venables. The 
trial judge recommended a tariff of eight years to satisfy the requirements of 
retribution and deterrence,73 the Lord Chief Justice recommended ten years74 
and the Home Secretary decided on fifteen years, seemingly having little or no 
regard to the rehabilitation of the children, but more to the offence and to 
public opinion and outrage. 

In Ireland the Children Act 2001, Part nine, particularly s.96, provides 
for a number of principles that are to be regarded when dealing with children 
charged with offences. Detention should be used as a measure of last resort 
and it is provided that the court must take into account a number of 
mitigating factors when imposing a penalty on a child. 

However the problems inherent in the system of sentencing serious 
youth offenders in Ireland were obvious in the context of the Cratloe Woods 
case,75 where the dicta of Mr. Justice Paul Carney are interesting. He stated 
that he was fully aware that he was dealing with children and of the aim to 
rehabilitate children. He stated, however, that  

the protection of society is at the forefront of my mind, and people cannot 
be exposed to danger by [the children] in a short period of time. Because I 
am treating them as children does not mean I have to deal with them with 
short sentences, and the community will have to be protected from their 
criminal propensities.76 

Therefore it would seem that the requirement of rehabilitation is set 
aside where the crime is particularly vicious or serious. 

                                                        
69 Art 40(3) (b) states that, “Whenever appropriate and desirable, measures for dealing with 
such children without resorting to judicial proceedings, providing that human rights and legal 
safeguards are fully respected.” 
70 These include care, guidance and supervision order, counselling, probation, foster care, 
education and vocational training, programmes and other alternatives to custodial care. 
71 supra, n.39. 
72 In research carried out by Vaughan, supra n.61, 49% of magistrates interviewed stated that 
the factor which carried the most weight when sentencing juveniles was the seriousness of the 
offence, while only 22% stated welfare as a primary consideration. 
73 supra, n.5. 
74 Lord Chief Justice of England and Wales Thompson and Venables Recommendations to 
Tariffs to the Secretary of State for Home Affairs, available at http://www.hmcourts-
service.gov.uk/legalprof/tariffs_t_v.htm (last accessed on 29th November 2005). 
75 O’Neill (16) described as the ringleader and “director of operations” received a sentence of 
10 years; Barry (16) received a sentence of 9 years, as a probation report described him as a 
continuing danger to society; Ryan (16) received 8 years; Ring (15) was sentenced to the 
maximum four years for a person under the age of 16, see Irish Times supra n.10. 
76 ibid. 
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The case of DPP v. DG77 displayed similar problems. The Court, while 
recognising that children or very young offenders convicted of serious offences 
must be considered as falling into a special category insofar as there is a 
special onus on the Court to have regard to their rehabilitation and welfare for 
the future because of their young age at the time, was satisfied having regard 
to the callous and unprovoked nature of the murder, and the disposition of the 
appellant as found at the time of the sentencing, that the trial judge was 
correct in imposing a life sentence. 

Arguments for not applying juvenile justice principles as strongly in 
cases of serious crimes have been sustained even in Scotland, which is 
believed to have the best model in Europe in terms of considering the welfare 
of the child in sentencing. It too has now diluted the welfare model to allow its 
influence to be reduced if necessary for public protection.78 

I CONCLUSION 

It is clearly evident that the ability to ensure that the principles of 
juvenile justice are adhered to where a serious or violent crime occurs, in 
Ireland or abroad, is extremely difficult and in many cases entirely 
abandoned. As outlined above, a number of changes will have to occur in 
Ireland in order to ensure these protections. The 2001 Act will have to be fully 
implemented as soon as possible and resources will have to be made available 
to ensure the success of the Act. The age of criminal responsibility is arbitrary 
and the individual circumstances of each offender and offence should be taken 
into account. The format for dealing with such offenders in adult courts will 
also have to be abandoned and a specialised Children’s Court for dealing with 
serious criminal offences will have to be set up. 

The public element of such trials will also have to be modified in order 
to ensure a fair trial for young defendants. In the sentencing stages of such 
crimes, it should be reiterated that detention is a measure of last resort, and 
should only be used for the shortest period possible. Therefore, alternatives 
with regard to serious juvenile offenders will have to be made available to the 
courts. These recommendations are implicit in the success of any juvenile 
justice system ensuring the principles of juvenile justice to a youth who has 
committed a serious offence. 

                                                        
77 supra, at n.7. 
78 Buist & Asquith, “Juvenile Crime and Justice in Scotland”, Ch. 5, Bala et al., “Juvenile 
Justice Systems: An International Comparison of Problems and Solutions” (Thompson, 
2002).  
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