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A INTRODUCTION 

The wrongs which we seek to condemn and punish have been so 
calculated, so malignant and so devastating that civilization can not  
tolerate their being ignored, because it can not survive their being 
repeated.1

The end of the Second World War, arguably, saw an end to the 
traditional Westphalian system of international relations. The old order, 
which regarded state sovereignty as absolute and the cornerstone of 
international order, was cemented by the principle of non-intervention. The 
principles were relatively clear when it came to use of force; it was justified in 
cases of self-defence or defence of allies. Non-interference in the internal 
affairs of another State was inviolable while the place of the individual was 
relegated to a mere constituent of the fundamental building block of 
international society: the State. 

The revelations that accompanied the liberation of Nazi concentration 
camps in 1945 could not but call into question the unquestioned authority of 
the State over its own affairs and the unlimited sovereignty of the State over 
the human rights of its citizens. The horrors which greeted allied forces 
ushered in a new regard for the human rights of the individual which would go 
on to inform foreign policy of States, to greatly differing degrees, over the 
coming sixty years. 

Whereas the old order might have regarded use of force against a State 
as justifiable only when that State had transgressed against another State, and 
while this view has certainly not been decisively consigned to history, the idea 
of human rights abuses as a just cause in the use of force has grown ever 
greater credence in the years since 1945. This essay explores the growing role 
of human rights in international political norms and the ways in which the 
changed international focus finds voice in the international law of 
humanitarian intervention. Through exploring the principles underlying the 
emphasis on human rights, the role of extra-legal factors in international law, 
the provisions of the UN Charter and of customary international law, this 
essay will posit that the gulf between law and reality is marked and in need of 
redress, primarily through the recognition as legal of legitimate interventions 
for humanitarian purposes. 
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B PRINCIPLES UNDERLYING HUMAN RIGHTS 

The discussion as to the growth of human rights on an international 
level is meaningless without a discussion on the principles, which form the 
foundations of the growing position of human rights in an international 
context. The core idea behind claims that human rights should be enforced at 
an international level is the idea of universality. The basis behind this concept 
is that certain rights derive, not from the consent of the State, or from 
membership of a particular religious, ethnic or political community, but from 
the common humanity of every individual. 

The concept of universality has at various stages throughout history 
found support in religion through the evolving teachings of St Thomas 
Aquinas and in the more secular philosophy of Immanuel Kant and John 
Locke. The Res Publica Christiana of St Thomas Aquinas accepted the idea of 
individual States, each with their own rights over their own citizens, but 
nonetheless pointed to a common religious order binding each State to higher 
obligations than mere positive, man-made law. At the centre of this was the 
inherent immorality of harm to innocents and acceptance, in some form at 
least, in the rights of individuals as against the State. Immanuel Kant and 
John Locke posited that humans were in possession of natural rights, which 
were capable of being discovered through the power of human reason and 
logic. 

Of course John Locke’s theory on natural rights did not find universal 
philosophical support. Traditionalists such as Edmund Burke rejected it as 
against the positivist idea of law and the traditional relationship between the 
State and the individual while Jeremy Bentham described it as ‘rhetorical 
nonsense … nonsense on stilts.’2 Utilitarians suggest that the social good and 
the ‘rights of the many’ trump the rights of the individual, while 
communitarians regard the concept of human rights as ‘egocentric, egotistic 
and divisive.’3 Religious leaders, in something of a departure from the times of 
St Thomas Aquinas have viewed the concepts of individual liberty and 
autonomy as anarchic and anthropocentric. Perhaps the most pertinent and 
enduring criticism of the concept of universality comes from cultural 
anthropologists who claim that the idea of universally applicable human rights 
derive from an essentially ‘west-centric’ view of humanity and of international 
relations. This cultural relativist point, the most oft-cited philosophical 
objection to humanitarian intervention, is not without basis. The role of the 
individual in society differs across the globe. The Lockesian theory of human 
rights, which has by and large found favour in the West, might not find favour 
in, for example, the paternalistic societies of Japan and South Asia. Even if a 
society does adopt a rights-based approach to state-individual relations, the 
focus on specific rights, which the State will prioritise, will shift according to 
ideology. Socialist societies prioritise the right of the individual to realise 
economic and social conditions rights, whereas capitalist societies will often 
value the civil, political and religious rights of the individual higher. 
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Despite this fair criticism of the western focus of human rights, the idea 
behind universality is that some rights are as fundamental to the human being 
as to transcend societal norms or political circumstances. William MacNeill 
claims that they:

 …[I]nstitute a physical sense in which all bodies are invested with 
rights…[they] solicit a sense of one-ness among the many , in which 
corporeal boundaries are blurred and bodily borders dissolved.4

This sense of ‘one-ness’ is partly a result of the globalisation of the 
human being, through, amongst other factors, greater media exposure to 
different cultures, as discussed above. Far from strengthening the cultural 
objections to human rights and building cultural differences, this globalisation 
has highlighted and strengthened the commonalities of human beings and 
thus has strengthened the concept of universality. 

Further rebuttal of the cultural relativist objection is to be found in the 
instruments of human rights protection themselves. While not including an 
enforcement mechanism, the Universal Declaration of Human Rights, as 
signed by almost all countries, required, albeit in abstract terms, that 
signatories ‘assist in and respect a system of human rights protection.’5 In 
theory, at least, then, all signatories to the Declaration have accepted the 
principles of human rights and State obligations. Likewise, the 1993 Human 
Rights Conference in Vienna, whilst witnessing many arguments in favour of, 
and against, the concept of universality, produced the following statement: 

All human rights are universal, indivisible and interdependent and 
interrelated. It is the duty of the State, regardless of their political, 
economic and cultural systems to promote and protect all human 
rights and fundamental freedoms.6

Perhaps the best indicator of the international acceptance of 
universality is that when nations are criticised for their human rights records, 
their response is rarely to deny the existence of the rights but rather to either 
deny the impugned actions or to deflect attention through criticism of the 
criticising country’s human rights records.7 The reality now is that whatever 
the arguments against the position, the international position is now firmly on 
the side of universality of human rights. The principled arguments of cultural 

47

4 A Orford  Reading Humanitarian Intervention  (Cambridge University Press Cambridge 
2003). 72

5 Henkin (n 2)

6 Vienna Declaration on Human Rights UNGA Res 41 (25 June 1993), s 1(5)

7 For example, the Xinhua News Agency reported on 7 April 2007 that China ‘Slams US 
Human Rights Criticism as Slanderous’. A spokesperson for the Chinese Foreign Ministry, 
Qin Gang, is quoted as claiming that the international community spoke highly of China’s 
human rights situation while warning that ‘[t]he United States should seriously reflect on its 
own human rights problems and put an end to its double or multiple standards on human 
rights’. (–– ‘China Slams US Human Rights Criticism as Slanderous’ Xinhua <http://
www.china.org.cn/english/news/206418.htm> (6 March 2008)).



relativists would seem to be, partially at least, assuaged by the agreement of 
the global community, of all cultures and political systems, to the principles of 
human rights, while the objections of positivists to universality is allayed by 
the incorporation of the principles of universal human rights into positive 
international law. The issue that then arises is whether the political 
developments of the past half-century can have any meaningful bearing on the 
legal standing of humanitarian intervention and the role that extra-judicial 
developments can or should have on the development of the jurisprudence in 
the area. 

C EXTRA-LEGAL FACTORS IN LEGAL DISCOURSE  
In most domestic legal systems, politics and morals play their part in 

the formation and implementation of the law. Where international law differs, 
however, is in the constitution of its members and the interests inherent in its 
member’s actions. Where domestic law might rightly reflect the norms of the 
society in question, it is far more a case in the international sphere. With no 
global legislature and no global constitution, international law is left to 
national governments to negotiate in an ad hoc manner. It is impossible, then, 
to separate the realm of international law from the art of international 
relations. In the latter, power politics and ‘materialisation of national 
interests’8 dominate the agenda. International law cannot, then, but be 
construed but by reference to the effects of these power politics, with the effect 
that international political and moral norms play a considerable part in the 
discourse on most aspects of law, including the discourse on humanitarian 
intervention. 

Where scholars differ is in the weight to be given to political or moral 
norms in legal discourse. Classical legal theory champions the positivism that 
requires that the international lawyer identify the relevant rule and applies it, 
ignoring all other factors. ‘Law exists’, according to the ICJ, ‘to serve a social 
need; but precisely for that reason it can do so only through and within the 
limits of its own discipline.’9  That allowing grave human rights abuses to 
continue is undesirable and is abhorrent to the international conscience 
should, according to classical legal scholars, not feature in the application of 
the law. In a world still very much based on Westphalian international order, 
then, the inviolability of the frontiers of each State cannot be shaken by 
emerging consensus on the role of human rights in international society. 

It is suggested that classical legal theory does have a role to play in 
international law. Where a conflict occurs and a judge must decide a case and 
can utilise unambiguous rules, doing so will often be the correct decision. 
Making legal decisions, however, is more often than not, especially in the 
cloudy territory of humanitarian intervention, not a case of simply applying 
rules but of ‘making choices…between claims which have varying degrees of 
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legal merit.’10As such, there is a growing legal movement which rejects the 
classical view of law and stresses the role of morality in law making. This 
movement, commonly referred to as legal moralists, ranges from scholars who 
advocate merely that moral considerations should be a factor in international 
legal decision-making11 to those who advocate that law should only ever be 
secondary to moral concerns.12.Nathaniel Leff is an example of the latter 
extreme: 

I don’t care much about international law … Forget all the blather 
about international law, sovereignty and self-determination, all 
that abstract garbage: babies are starving to death.13

It is contended that the moralists are closer in position to how 
international law does and should operate. Vagueness inherent in 
international law, usually a result of compromise due to the need for 
international consent to a new law, means that international law is always an 
evolving decision-making process and that the simple application of rules is 
rarely an appropriate option. In making decisions, jurists cannot but be 
mindful of the political and moral policy decisions with which they are 
entrusted. It is argued that much of the legal validity of humanitarian 
intervention, inasmuch as it exists, derives from a rightful consideration not 
just of hard and clear rules, but also of the principled, moral and philosophical 
imperatives on international jurists in making and interpreting law. 

D THE UN CHARTER  
The UN Charter, which established the United Nations, is the closest 

that the international community has to a constitution, and the closest that 
the classical positivist jurists can come to concrete rules to be applied in 
international law. Nonetheless, even the Charter is fraught with ambiguities 
and uncertainties. Article 2(4) seems relatively explicit in its prohibition of 
force between States: 

All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent 
with the Purposes of the United Nations.14 
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Nonetheless, the provisions of article 2(4) have been subject to 
considerable debate as to the possibility of a defence for humanitarian 
intervention residing within them. The first area of debate concerns the 
phrase ‘against the territorial integrity or political independence.’ The second 
area of debate concerns the phrase ‘in any other manner inconsistent with the 
purposes of the United Nations.’ Finally, considerable debate has opened up 
as to the precise scope of the self-defence justification contained in article 51.15

The Charter provisions do not make it clear from the first reading the 
purpose of the phrase ‘against the territorial integrity or political 
independence.’ The legal interpretation maxim of inclusio unius est exclusio 
alterius would suggest that the proper interpretation is that the phrase limits 
the prohibition of the use of force only to that force which breaches the 
territorial integrity or political independence of a State. While most forms of 
armed humanitarian intervention necessarily breach territorial integrity, it is 
possible that the fact that that is not the central motive, and that political 
independence is rarely breached other than in the short term, that this might 
bring such interventions within the scope of the Charter. The traveaux 
preparatoires show that this interpretation, however, is not the intention of 
the framers. The delegate for the United States said that the intention of the 
authors was ‘an absolute all-inclusive prohibition; the phrase “or in any other 
manner” was designed to insure that there should be no loopholes.’16 
Likewise, findings of the ICJ that British minesweeping actions, which 
compromised neither the territory nor the independence of Albania 
nonetheless was a use of force coming within the meaning of article 2(4)17 
shows that the interpretation was not one of limitation, but of expansion. It is 
suggested, however, that a more consistent interpretation of the clause would 
be one that has reference to the intention of the offending party and the spirit 
of the provision. While the intentions of the framers certainly was to prohibit 
all transboundary use of force, it is contended that this intention was a 
product of the time and was intended to prohibit wars of conquest and 
colonialism, rather than force designed to protect. Likewise, it would seem 
wise to draw a distinction between force driven by an intention to subject the 
invaded State to external control and by a desire for benefit for the invading 
state, and force where the breach of territorial integrity and political 
independence are merely obstacles on the way to the ultimate, nobler, goal. 
This interpretation is put forward by Anthony D’Amato where he claims that 
the ‘history since then has proved to be richer than the imaginations of the 
delegates at the San Francisco conference’18 and by his student, Fernando 
Téson who argues that genuine humanitarian intervention does not 

50

15 ‘Nothing in the present Charter shall impair the inherent right of collective or individual 
self-defence if an armed attack occurs against a member of the United Nations.’

16 6 UNCIO 335 

17 Corfu Channel Case [1948] ICJ Pleadings 3, 296 

18 A D’Amata International Law: Process and Prospect  (Dobbs Ferry New York 1987)  57. 



compromise the territorial integrity of a State and does not result in political 
subjugation.19 

The phrase ‘in any other manner inconsistent with the purposes of the 
United Nations’ is equally open to interpretation and difficulty. On one 
reading, it may seem as though it limits the prohibition of the use of force to 
use of force which is inconsistent with the purposes of the UN, while 
Chesterman20 suggests that the use of the word ‘other’ means that the correct 
interpretation is to extend the ban on the use of force to force which does not 
breach the territorial integrity or political independence but which is, 
nonetheless, contrary to the purposes of the United Nations. Chesterman’s 
interpretation may be correct on a strict reading of the phrase. If one is to look 
at the spirit of the prohibition on the use of force, however, and the purposes 
of article 2(4) it does seem likely that use of force for purposes which are 
consistent with the purposes of the United Nations was, at most, not in the 
minds of the drafters and perhaps, more correctly, does not fall within the 
remit of the article. 

Certainly it is argued that it should not come within that prohibition, 
given the United Nations stated purpose of ‘promoting and encouraging 
respect for human rights and fundamental freedoms for all.’21Certainly the 
emphasis on human rights protection in political and popular terms has 
grown massively since 1945 and a prohibition on armed humanitarian 
intervention in a modern reading of the Charter would, itself, seem to be 
almost inconsistent with the purposes of the UN. The arguments of Téson on 
changed circumstances state that even if the general interpretation is not 
favourable to humanitarian intervention, he claims that the prohibition on the 
use of force is predicated on other provisions of the Charter, namely the 
collective security provisions. When these provisions fail to work, such as 
when international security or order is weakened, or when human rights are 
seriously abused, and the UN does nothing, Téson claims that, in effect, the 
prohibition on force is suspended, allowing States to use force to fill the void 
left by UN collective security measures.22 

Finally, the scope of the use of force in self-defence has been the subject  
of considerable debate. On a strict reading of article 51, it allows for self-
defence against an armed attack by another State. The question that arises is 
what provision is there for defence against non-armed attacks, or for harm to 
the State as a result of the actions of an offending State. The primary example 
given is the position with regards to refugee flows as grounds for intervention. 
Certainly it can be argued that refugee flows caused by gross human rights 
violations destabilise international security and would be justification for 
intervention by the UN under Chapter VII, but the question remains as to 
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whether a State might be entitled to unilaterally intervene to halt the cause of 
refugee flows where it causes harm to the intervening States. 

The harm of large-scale refugee flows is well documented. The 10 
countries with the highest refugee to population ratio all have an average 
income per capita of less than $1000 per annum. The poorest countries are 
the worst hit by refugee flows and are least able to deal with large-scale inward 
migration. In less than two months in 1994, African countries hosted almost 
two million Rwandans fleeing genocide, while over 750,000 Liberians were 
hosted by the Ivory Coast and Guinea. More recently, the flow of refugees 
from Darfur to Chad has caused border conflict as well as putting even greater 
strain on the economy and social infrastructure of Chad. Economic harm from  
refugee flow is usually the most significant harm. Refugees need water, food, 
fuel and land. The demand created fuels inflation and the increased labour 
availability drives wages down. The environmental impact of increased land 
and water use in often already overpopulated areas can be devastating. 
Additionally, the social and cultural problems that can be caused are also well 
documented. In countries with ethnic, racial or religious divisions, the influx 
of a large group of a specific ethnicity at best prevents effective assimilation 
and cultural cohesion. Often, however, it can spill into conflict between 
groups, whether within the refugee group itself, or between the refugee group 
and the local population. Finally, national security can often be compromised. 
Large and ungovernable refugee camps at national borders make border 
security more difficult and make cross-border smuggling or terrorism a 
greater possibility. Often, armed combatants make up a bulk of the refugees. 
An example is the presence of armed Hutu refugees fleeing after perpetrating 
the Rwandan genocide and establishing themselves in Zaïre. It has been 
suggested, in fact, that refugee flows have been utilised by States to weaken 
and destabilise neighbouring States. It was alleged of Arab states expelling 
Jewish communities after 1948 that their main objective was to put pressure 
on the new Israeli state while Castro’s expulsion as part of the Mariel Boatlift 
in 1980 was described by a Whitehouse official as ‘bullets fired at the United 
States.’23 It has been suggested by Loescher that ‘When refugees are being 
used as a weapon, the target state is within its rights in invoking the right of 
self-defence.’24 Certainly it seems indisputable that non-armed attack or harm 
does not presently constitute a justification for self-defence under article 51. 
As with the previous phrases, however, it is suggested that the language of the 
Charter be interpreted so as to encompass a reflection of modern conflict and 
causes of force. 

E CUSTOMARY INTERNATIONAL LAW  
Reliance on the UN charter as a defence for humanitarian intervention, 

or even claims that humanitarian intervention is not specifically prohibited by 
the Charter, rely on a specific reading of the provisions with a specific aim in 
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mind. In many respects, it is based on a hope that the sections be interpreted 
in line with modern political thoughts on the importance of human rights and 
the growing norm of accepting use of force to protect those rights. In reality, 
however, these hoped-for interpretations cannot be relied upon and so 
defence of humanitarian intervention as mandated by, or at least consistent 
with, the UN Charter is a less common form of defence than the claim that a 
customary right, or even obligation, to intervene exists. The most convincing 
element of these claims is that the right of customary intervention developed 
after the coming into force of the Charter. 

It is widely accepted in international law that consistent practise can 
alter a treaty. The Vienna Convention on the Law of Treaties provides that 
treaties can be interpreted in light of ‘any subsequent practice in the 
application of the treaty which establishes the agreements of the parties 
regarding its interpretation.’25 Common examples of this include the 
development of the common 12 mile territorial waters and 200 miles exclusive 
economic zones, which are contrary to the 1958 Geneva Convention on 
Territorial Waters and Contiguous Zones. Likewise, provisions of the UN 
Charter that required Security Council votes to include votes by all permanent 
members were altered by the common practise of abstentions. The Namibia 
case26 in 1971 held that the continued practise of the Security Council for 25 
years rendered the practise of abstentions lawful, even if not entirely 
consistent with the provisions of the Charter. The key requirement for a 
change in customary law, or a change in the interpretation of treaties, is the 
development of state practise accompanies by an opinio juris sive necessitatis. 
In other words the actions of the State must point to a belief by that State in 
the legality of the action concerned. If it can be shown, then, that States have 
acted over time in such a manner as to convey the belief that humanitarian 
intervention is lawful, or indeed required, it is likely that this belief would 
form the basis of a change in customary international law which has 
developed after the founding of the United Nations. 

When one examines the history of interventions outside the auspices of 
the United Nations that can broadly be defined as humanitarian in nature, 
four clear examples emerge: Indian intervention in East Pakistan in 1971, 
Tanzanian intervention in Uganda in 1978-9, Vietnamese intervention in 
Cambodia, also 1978-9 and NATO intervention in Kosovo in 1999. In all but 
the NATO intervention in Kosovo, humanitarian grounds were not offered in 
defence of the actions. It is suggested that this is merely a product of the time 
and that interventions that seek to alleviate human rights abuses, even where 
this is not the stated goal, are examples of humanitarian intervention 
nonetheless. Of the four, only Vietnam suffered significant international 
condemnations and sanctions, which would seem more a product of the 
political circumstances of the time than a concerted international 
condemnation of humanitarian intervention. The question emerges then as to 
what level of ‘state practise’ is necessary to effect changes and whether four 
instances, three of which went, for the most part, uncondemned, of 
humanitarian intervention suffices for a defence in customary international 
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law to arise. It is suggested that the realm of military actions is not one of 
frequent, high profile interventions and that the onus for appropriate state 
action should not be a high one. Three interventions in one decade is, 
relatively speaking, a high number and when combined with the growing 
political norm in support of humanitarian intervention, in particular the 
broad political support for NATO actions in Kosovo, show that state practice 
has certainly moved towards one supportive of humanitarian intervention. 

The second matter to be considered, having established a requisite 
state action, is to establish the opinio juris of the intervening States. 
Chesterman contends that the fact that the interventions of the 1970’s were 
not justified on humanitarian grounds, but on grounds of self-defence, that no 
opinio juris can exist.27 Firstly, it is contended that actions are more important  
than statements and defences, so that if a State intervenes with the effect, and 
intention, of alleviating human rights abuses, then that is the more important 
element. Secondly, it seems unhelpful to take public statements designed to 
defend an action as evidence of the thoughts of a State in its intervention, 
given the likelihood of these statements being designed to placate opposition 
rather than a statement of true intention. Finally, if statements and words are 
held to be an equal element of determining opinio juris, then surely the lack of 
condemnation and the silence that surrounded three of the four interventions 
mentioned should equally be seen as passive acquiescence by the international 
community to the legality, or at least justifiability of humanitarian 
intervention. The growing political norm in support of humanitarian 
intervention, combined with the lack of sanction in most cases of intervention 
displays an international community that holds, albeit passively, to the 
legality of humanitarian intervention in customary law. 

F THE WAY FORWARD  
If one is to distinguish the humanity of the tyrant from that of the noble 

actor, justice and not just law must be the key. And if the law is to be just, it 
must not simply stick to rigid rules in the positivist tradition but rather must 
apply itself to prevailing political and moral norms. At best the law on the 
issue is uncertain. More realistically, humanitarian intervention finds itself an 
illegal activity on a strict reading of international law. It is contended that this 
runs counter to political norms and moral imperatives and that the gulf 
between law and reality is a dangerous one that should be closed. 

The outcome of the Kosovo intervention at the ICJ points to a law that 
is out of touch with the political reality. The finding of the Independent 
Commission of Inquiry for Kosovo that the actions of NATO were ‘illegal but 
legitimate’28 highlights the problem of a law that makes a crime out of 
legitimate activity. The ICI found that as diplomatic channels had been 
exhausted, the NATO air operations were the only way to halt the Serbian 
oppression in Kosovo and because the interventions had, broadly, positive 
humanitarian effects, that the actions taken were legitimate in nature. The 
commission recommends that the gap between legitimacy and legality be 
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closed and that the UN Charter be reformed such as to address the growing 
question on legitimacy and legality in international intervention. The 
International Commission on State Sovereignty and Intervention came to 
similar conclusions, advocating not merely a right but a responsibility to 
protect human rights and prevent atrocities, to react to them, with military 
force if needs be, and to rebuild following intervention. Both of these reports 
put forward clearly the need for legal reform in this area. 

It is contended that international law can only succeed when it is 
adhered to, and it will only be adhered to when it fits in with international 
norms. Thus prohibition of plainly illegitimate activity will find favour in 
international law. Where an action is illegal, but legitimate, however, it is 
suggested that this weakens international law as a whole by suggesting that 
some elements of the law are valid prohibitions on illegitimate activity to be 
condemned while other elements are merely technical elements of law to be 
ignored where a good enough cause emerges. Furthermore, it is suggested that  
without a proper international framework, abuse of an emerging doctrine of 
international intervention for the self-interest of the intervening state may 
occur. Finally, it seems likely that the nominal illegality will affect the 
likelihood of intervention when it is justified. Internal opposition and 
government reluctance formed by the illegality of a legitimate proposed 
intervention is certainly not desirable when dealing with situations which 
often require swift and decisive action. 

The proposals then of the International Commission on State 
Sovereignty and Intervention are interesting. The Commission, along with the 
author, advocate intervention based on traditional just war principles of just 
cause, last resort, proportionate means and reasonable chance of success.29 
Furthermore, the Commission recommends that the position of humanitarian 
intervention be clarified by a UN General Assembly Resolution and Security 
Council agreement on Principles of Humanitarian Intervention to be applied. 
The reality is that the international community has become more isolationist 
in response to the Iraq War30, making the prospect of international agreement 
on the Commissions recommendations unlikely.31 Failure, however, to codify 
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these international norms will lead to more situations where legitimate 
actions are formally condemned as illegal, as in Kosovo, and more situations 
in which dubious humanitarian motives are used as a smokescreen for 
unpopular interventions. Neither case is desirable, and if law, justice and 
humanity are to go hand in hand, international law must adapt, or be adapted, 
to reflect reality. 
  

G CONCLUSION  
The developing international norm in favour of intervention to protect 

individuals from wholesale slaughter will no doubt continue to pose profound 
challenges to the international community…despite its limitations and 
imperfections, it is testimony to a humanity that cares more, not less, for the 
suffering in its midst, and a humanity that will do more, not less, to end it’32 

The profound challenges of humanitarian intervention spoken about by  
Kofi Annan are undoubted features of international relations. In 
contemporary settings, Governments pay lip-service to the need to act in 
Darfur, civil society groups campaign to end the genocide and the United 
Nations, four years on from the beginning of a disaster moves tentatively 
towards action, but only with a limited mandate and the consent of the host 
country. The cycle continues then in finding a formula in the international 
community that allows for the curtailment of gross human rights violations 
while respecting the principles of sovereignty on which the international 
system is based. 

This work has sought to set out a broad framework for how the 
international system can respond to humanitarian interventions, in particular 
unilateral interventions. The central argument posited is the need for the 
recognition of the legality and legitimacy of unilateral actions that are genuine 
cases of humanitarian intervention. The paradox of legitimate but illegal 
interventions is not sustainable and serves only to undermine the 
international system generally. It is contended that legitimate actions should 
never fall outside the legality of the international system, so that those actions 
which do fall outside international legality can be duly sanctioned. The 
scattergun approach to legitimacy has allowed illegitimate interveners using 
similar justifications as legitimate interventions, largely because the lack of 
sanction against the latter. 

In a world which has established the right of every person to enjoy 
certain fundamental human rights, and the obligation of states to vindicate 
those rights, the challenge now is to examine to what extent we are prepared 
to erode the sacred cows of global governance in the interests of the most 
basic unit of the international system; the individual. Without a radical 
change to how we perceive actions outside of the UN designed to protect 
human rights, we will continue in a system in which people die as bureaucrats 
debate the precise wording of the prescription to save them, or debate the 
need for a prescription itself. If we are to act to save lives and if the utterances 
of ‘never again’, which accompany every revelation of horror is to have any 
meaning, then we must change how we interact on an inter-state level and we 
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must challenge the notion of absolute sovereignty of states and absolute 
infallibility of the United Nations.  While it may be too late to ease the crisis in 
Darfur, there will be crises well into the future and the challenge of those 
crises rests on the shoulders of contemporary decision-makers. The choice is 
between more of the same or a bold move away from the failures of the past. 
Only the latter can make ‘never again’ a reality.
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